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Thisissueis packed with useful information and tips
to improve your base office practice. Our first feature
articleisatimely piece discussing the prosecution of
identity theft casesin the Air Force. Wefollow that up
with the second installment in the Litigating with the
Law series outlining the testimonial immunity instruc-
tion. Inthe FY section you will find avariety of inter-
esting and informative articles on subjects ranging from
pretrial agreementsto tort claims and health law. This
month on page 25, we provide awonderful primer on
the subject of bankruptcy. Our final article encourages
our claims offices to proactively develop a hazard pre-
vention program. We extend our sincere appreciation to
the authors who submitted the pieces that appear in this
edition. We also encourage our readers to submit arti-
clesto be considered for publication in future editions.

The Reporter is published quarterly by the Air Force Judge Advocate General School for the Office of the Judge Advocate General, United States Air Force.
Views expressed herein, unless otherwise indicated, are those of the individua author. They do not purport to express the views of The Judge Advocate
General, the Department of the Air Force, or any other department or agency of the United States Government.

Contributions from all readers areinvited. Items are welcome on any area of the law, legal practice or procedure that would be of interest to members of The
Air Force Judge Advocate General’s Corps. Items or inquiries should be directed to The Air Force Judge Advocate General School, CPD/JAR (150 Chennault
Circle, Maxwell AFB AL 36112-6418) (Comm (334) 953-2802/DSN 493-2802)

Subscriptions: Paid subscriptions are available through the Superintendent of Documents, U.S. Government Printing Office, Washington, D.C. 20402

Citation: Cite as[Author], [Title], The Reporter, [date], at [page number]

Distribution: Special, Air Force legal offices receive The Reporter from AFLSA/CCQ, Bolling AFB, D.C. 20332-6128 (Comm (202) 757-1515/DSN 297-
1515).

2 The Reporter / Vol. 30, No. 1




LEAD ARTICLE

Catch Melf You Can:
|dentity Theft Litigation in theAir Force

Major Kate Oler

On December 14", 2002 the ever-growing problem
of identity theft squarely faced the military commu-
nity. On this day, the security of a TriWest Healthcare
Alliance office was compromised, resulting in the theft
of laptops and hard drives containing the personal
files of more than half amillion TRICARE beneficiar-
ies! Thevictimsincluded dependent, active duty, and
retired military members who suddenly discovered
their important personal information, to include their
names, dates of birth, and social security numbers, was
now in the hands of unknown criminals. Identity theft
ison therise, both in our military community and
throughout the country. According to the Federal
Trade Commission, two people become the victims of
identity theft every minute,? and the result will be a
projected loss in the United States of $73.8 hillion by
the end of 2003.°

But does this type of complex and involved crime
make its way into a military court room? Consider the
following scenario:  An airman working in the out-
bound assignments section at the base M PF gets per-
sonal information concerning military members asa
part of her official duties. She then takes thisinforma-
tion, in the form of a SURF (Form 3987), a document
which contains your social security number, address,
and date of birth and she gives your persona informa-
tion to a petty criminal, who her civilian boyfriend has
picked up off the street. She brings this criminal into
the Pass and ID section, claims she knows him, and
says heneeds an ID card. Her friends who work in
Pass and ID trust her because of their working rela-
tionship. The street criminal presents the SURF and is
quickly the owner of a new, authentic military identifi-
cation card containing his photograph, and amilitary
member’s (your) correct personal information. The
rest is easy — trips to jewelry stores, banks, car dealers,
and cell phone kiosks. Not possible, you say? In fact,
this exact scenario took place at Langley Air Force
Basejust last year.*

Identity theft cases can be extremely complex and
will probably involve more information and docu-

Major Kate Oler (B.A., Wellesley College; J.D., Boston University)
iscurrently a Circuit Trial Counsel, Eastern Circuit, Bolling AFB,
DC. She hastaught advocacy for both the Trial and Defense Advo-
cacy Course and Advance Trial Advocacy Course at the JAG
School, Maxwell AFB, AL.

ments than any other case you will prosecute in your
career. Thisarticlewill outline some important inves-
tigative steps, some pitfalls to avoid, as well astips for
litigating an identity theft case once you get to trial.

CHARGING

Once you receive the Report of Investigation from
the OSl, you first need to decide how to charge your
case. Some common chargesin identity theft cases
include: larceny, creating afalse military ID card,
conspiracy to commit larceny, solicitation, receiving
stolen property, and obtaining services through false
pretenses (theft of phone services). You can aso take
alook at the Federal Identity Theft Statute, 18 U.S.C.
§1028. Section (a)(7) of the statute prohibits the
knowing transfer or use of “a means of identification
of another person with the intent to commit, or aid and
abet, any unlawful activity that constitutes a violation
of Federa law...” 18 U.S.C. § 1028(a)(7). De-
pending on the facts of your specific case, you can
assimilate this federal statute under Article 134, clause
3.

When it comes to charging, keep in mind the concept
of aiding and abetting brings with it a very low thresh-
old; in other words, it does not take alot to demon-
strate that your accused aided, abetted, counseled,
commanded, or procured the commission of an act, or
caused an act to be done. If agroup of criminals
worked together and one of them stole from a certain
establishment, you can (and oftentimes should) charge
your accused with the underlying offense of larceny.

Another theory of vicarious liability is conspiracy.

A member of a conspiracy is responsible for the acts of
the other co-conspirators. If your accused conspired
with another to bring about an offense, you can charge
your accused with that underlying offense, even if she
did not physically steal the property. All that isre-
quired is an agreement to commit the criminal act, and
an overt act by one or more of the co-conspirators per-
formed in furtherance of the conspiracy. An accused
can be a party to a conspiracy even though she does
not know the existence of all the actors, or participate
in all their acts.> Remember, you do not need to charge
conspiracy to prove your case under avicarious liabil-
ity/conspiracy theory.®
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INVESTIGATIVE STEPS

The successful prosecution of any identity theft case
begins and ends with a good investigation. The OSI
will begin your investigative work for you, but the
investigative process must continue in the months pre-
ceding trial.

Witness interviews are an important component of
any initial trial preparation process. | cannot stress the
importance of taking 1168s from al interviewed wit-
nesses. Although this may sound like an obvious step,
it is not always accomplished. Let’s say you have a
witness who works at one of the jewelry stores your
accused visited. The accused went to this store in uni-
form (yes, in uniform) and the OSI report indicates
your witness remembers seeing a nametag with the
accused’ snameon it. What if you have no 1168? A
complex case can take one year or more to get to trial.
If that information is not memorialized in writing, you
are forced to rely on the memory of acivilian witness
who may not want to cooperate with the government.
If the information is reduced to writing, you can re-
fresh her recollection, or in the event that doesn’t
work, you can offer the statement as a past recollection
recorded and read it to the trier of fact (as we did in the
case at Langley AFB).’

Once your caseis referred to trial, your ability to dig
into your accused' s criminal life increases exponen-
tially. With referral comes the government’ s subpoena
power, and this is a powerful tool you should use early
and often.? The first place to start is with the docu-
ments and records involving the charged offenses. If
your accused is charged with stealing jewelry from
Kay Jewelers, you need to subpoena all of the avail-
able account information. This account information
will most likely include the actual handwritten applica-
tion filled out by your identity thief. For whatever
reason, many criminals fail to cover their tracks, and in
an identity theft case, thisisno different. Many times,
the criminal will fill out the application and list an
address or phone number that can be traced back to
them. Be sureto check thisinformation. If the hand-
writing looks as though it belongs to the accused, you
may want to have the OSl take handwriting exemplars
and then send the application off for handwriting
analysis. At any rate, you need to get this account
information as soon as possible! Different companies
have varying policies on how long they maintain their
records, but invariably, all companies will purge their
database at some point. The last thing you want isto
lose your evidence because you waited too long to
execute a subpoena.

Many stores also use video surveillance egquipment
as a security measure. Once again, each company has
adifferent practice concerning how long these tapes
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are maintained before they are recycled and taped
over. | canimagine little that has better evidentiary
value than a videotape of the charged offense being
committed. Be sureto ask for thisinformation as early
as possible —well before referral. If the company re-
fuses to provide the tape without a subpoena, ask them
to hold it for you until you have subpoena power.

If the OSI did not conduct a photo line-up, you
should do one. Invariably, your accused and her co-
conspirators will visit local stores and banks and will
come into contact with witnhesses. The sooner you can
meet with these witnesses and show them a proper line
up with your accused, the better your chances are of
them making an identification. Be sure your photos
look alike (similar-sized photo, same demographic
background, same general appearance).® Also be sure
to bring a paralegal with you to witness the process —
that person may become awitness at trial.

Some of the most important evidence you can collect
in an identity theft case are phone records. In the case
at Langley, the accused and her co-conspirators
opened up cell phone accounts using the stolen identi-
ties of various military members. We started our work
only knowing the stolen cell phone number. You first
need to find out who the service provider is. There are
several waysto figurethisout: 1) call apopular local
provider and ask them whether thisis one of their
numbers, and if it is not, which carrier ownsit; or 2)
contact the FBI — they have a database containing all
thisinformation. Once you have determined the ser-
vice provider, serve them with a subpoenafor the
phone records. When you receive these phone records,
be sure to look up as many of the numbers as you
can.’® Thisis extremely time consuming, but is well
worth the effort. Finally, you should also be sure to
subpoenatheinitial application that was filled out in
order to open the account. Once again, be sure to look
at this application closely. Do you recognize any of
the accused’ s information? Does this application ook
anything like the other applications you have already
received? Your hard work in comparing all of these
documents can help you to trace the accused’ s criminal
activity.

Be sure you don't limit yourself to stolen cell phones
— after all, your case may not involve the theft of ser-
vices. An absolute must in an identity theft trial (and
arguably, in any trial) is obtaining the accused' s per-
sonal cell phonerecords. (You can usualy get her
phone number from the unit). These recordslend an
amazing amount of insight into your accused’s life.

Y ou immediately know who her friends are, how often
she calls, and sometimes depending on roaming
charges, where sheis calling from. | was surprised to
find that the accused in my case used her personal cell



phone to call many of the establishments that she and
her co-conspirators stole from. In fact, she called them
just days before several of the larcenies or attempted
larcenies took place. That was outstanding circum-
stantial evidence of her intent. It also clearly defined
her role as a co-conspirator/aider and abettor.

Another important set of documents to subpoena are
credit reports. Y ou should immediately obtain a credit
report on your accused through Experian. This will
tell you where your accused has lines of credit and
where she banks. In addition, ask your victim(s) for
permission to subpoenatheir credit reports as well.
(Please note, thisimplicates the Right to Financial
Privacy Act.)*™! These credit reports not only tell you
about lines of credit that have already been estab-
lished, but they also show you all theinquiries that
were made into your victim’s credit history. Thisin-
formation can serve as the basis for a charge of at-
tempted larceny. For instance, | knew my accused had
attempted to create afake military ID card with the last
name “White.” The credit report told me that three
days before thisfalse ID card was attempted, one of
the financia ingtitutions listed on the charge sheet in-
quired into the credit history of this same military
member. In other words, the accused planned this
scheme to such a degree that she prearranged alar-
ceny, even before the fake ID card was created. Once
again, this evidence helped demonstrate the accused' s
complete involvement with a conspiracy to steal and
defraud.

Bank records are another must. Obtaining the ac-
cused' s bank account number is a simple procedure —
just visit Finance and ask for her most recent LES.
Then send a subpoena off to the bank. These records
can show any unusual withdrawals and deposits. Ad-
ditionally, because so many people use their ATM/
debit cardsinstead of a credit card, you can also trace
your accused' s foot steps during her criminal activity.
Just as with phone records, | would encourage prose-
cutors to subpoena bank records in every case you
prosecute, not just in an identity theft case.

In addition to documents that you obtain through
subpoena, you may also learn more about your case by
conducting handwriting and fingerprint analyses.*? In
the case at Langley, the OS| found avictim'sLESin
the accused’ s car. We sent this document off for fin-
gerprint testing, and the accused’ s prints were discov-
ered on the document. However, this same document
also contained some hand-written numbers, so at our
request the OSI brought her in to conduct handwriting
exemplars and then sent the documentation off for
analysis. In short, the handwriting on the document
belonged to the accused. Why bother with the hand-
writing when we already had her prints? Whilel can
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think of areason that the accused’ s prints could inno-
cently be on this document (her co-conspirator boy-
friend was driving her SUV at thetime), | can think of
no possible innocent explanation for the fact that she
wrote on this same document. A subsequent subpoena
to CitiFinancial verified that this same LES, with the
accused' s handwriting on it, was submitted as part of a
loan application to alocal CitiFinancial branch office.
As you can see from this example, handwriting and
fingerprint evidence can go along way in helping you
prove your case at trial.™®

Understandably, much of the investigative work in
an identity theft case will fall upon the prosecutor.
Short of issuing either a DoD-1G subpoena (which is
only available before preferral of charges), or a search
warrant, the OS| does not have subpoena power when
conducting their investigation. Use your imagination,
and get as many documents as you can to learn as
much about your case and your accused as possible.

TRIAL

The biggest challenge for the prosecutor at trial in-
volves witnesses and evidence. Y ou will need to line
up your witnesses, as well as organize the massive
amount of information and evidence you have accu-
mulated, and present it to the trier of fact in a coherent,
meaningful way. One good way to present complex
information is through the use of demonstrative aids.

If you have 500-1000 pages of phone records, the
military judge/jury will appreciate a chart cataloguing
the important numbers, when these numbers were
called, and how many times. This type of demonstra-
tive aid can be admitted substantively as a prosecution
exhibit (summary of voluminous records, MRE 1006).

Demonstrative evidence used solely for demonstra-
tive purposes (marked an as appellate exhibit) is espe-
cially important in acomplex trial. You should create
as many demonstrative charts as your evidence per-
mits. Some ideas include: blow up of afingerprint 1D
diagram; enlarged portions of the accused’ s handwrit-
ing exemplars; enlarged segments of the accused’s
incriminating cell phone records; photos of the crime
scene(s); a map to show the geography of the ac-
cused’s crimes; a calendar depicting the accused’s
criminal activity.

Depending on the amount of evidence in your par-
ticular case, you may have upwards of 50 witnesses on
your witnesslist. In most instances, many of these
witnesses will be civilians requiring a subpoena before
they will appear and testify in court. Be sure you serve
them with a subpoenain advance of trial along with
their $40 witness fee (without the check, you cannot
compel their presence at trial). Invariably, there will
be one or two witnesses who are uncooperative. How-
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ever, | have never seen awitness refuse to comply
with afederal subpoena. The civilian witness who
worked at Kay Jewelers told me she would not comply
with the subpoena, and | was convinced she would not
show up. On the day of trial, she did come into the
legal office, asdirected. However, when | tried to
interview her before she testified, she ripped up her
subpoena and threw it at me. She correctly told me
that the subpoena meant she had to show up and tes-
tify, but did not mean she had to talk to me before tak-
ing the stand. This same witness was the person who
saw the accused in uniform and read her nametag.
Y ou can imagine that without the 1168, she never
would have given me the information | needed at trial.
Y ou can eliminate many of the witnesses on your list
due to recent changes in federal and military law. On
1 June 2002, the changes to FREs 803(6), 902(11) and
902(12) became applicable to their corresponding
Military Rules of Evidence. The new and improved
version of MRE 803(6) — the business records excep-
tion - states the evidentiary foundation must be “shown
by the testimony of the custodian or other qualified
witness, or by certification that complies with Rule
902(11) (domestic records), Rule 902(12) (foreign
records), or a statute permitting certifica-
tion.” (emphasis added) Now, so long as the govern-
ment provides the defense with notice of intent to use a
certificate, and provides the defense with contact infor-
mation concerning the records custodian, thereisno
requirement to call the witness during trial.™> Keep in
mind this practice will work for simple records that do
not require any explanation. |If the document is com-
plex, you will till want to call the witnessto explain
it.

SENTENCING

It is easy to focus exclusively on the extensive
amount of information required to prove your case
during the findings portion of trial. Keep in mind that
if you have done your job properly, you will reach
sentencing, and will have the opportunity to show the
fact finder the staggering effects of the accused’s
crimes. It iseasy to overlook sentencing in a complex
case likethis— DON'T. Besureto talk to your vic-
tims about the impact these crimes had on their every-
day lives. Do you have a mom and pop business
owner who never got reimbursed for hisloss? If you
do, think about calling him during sentencing. Keepin
mind, no one may particularly care about a huge cor-
poration losing a couple thousand dollars, but if the
businessis small and family run, it isadifferent story
entirely.

Have your victims been turned down for credit? Do
they trust military members with their social security
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numbers anymore? Did they worry about finances
while deployed? Was their spouse left to handle this
financial mess while they were away? If the answer to
thislast question is yes, think about putting the spouse
on the stand.’®

One of the victimsin the Langley case testified about
his solid economic background, how he prided himself
on paying his hills on time, and how important it was
to have accessto aline of credit, in case he ever
needed aloan. He described arecent trip to Radio
Shack where he found himself admiring a $400 key-
board. Hefilled out the paperwork to buy the key-
board on credit, but when the sales associate ran his
credit history, his application was denied. He had
been trying to straighten out his credit for more than
one year, and as of the date of trial he could not get a
loan, even for $400. Thisiscompelling evidence of
victim impact when this same witness had such a good
credit history before the accused’ s criminal activity,
that he successfully financed a house.

Y ou should also examine whether the accused' s con-
duct continued past the charged timeframe? If it did,
you may be able to present this evidence during sen-
tencing as evidence of her continuous course of con-
duct. Take alook at the case United States v. Nourse,
55 M.J. 229 (C.A.A.F. 2001)"" and seeif it appliesto
your particular circumstances.

Just as demonstrative aids can be an effective means
of conveying important points during the findings por-
tion of trial, they can also help you to reach out to your
judge or jury during sentencing argument. The same
calendar referenced earlier in this article can be an
effective tool to argue alack of rehabilitative potential
due to the repetitive nature of the accused’ s conduct.

Y ou could also create a chart which lists the total
monetary amount stolen from each victim, and how
much time each person spent trying to salvage their
credit. Keepin mind that whileit is generally imper-
missible to argue the accused’ s status as a matter in
aggravation, if she worked in the MPF and used her
position to commit this criminal activity (which is of-
tentimes the case in an identity theft trial), the refer-
enceisfar game.

It is easy to get wrapped up in the findings portion of
acomplex trial. Be sure you spend the time preparing
a comprehensive and effective sentencing case. After
interviewing your victims, it will become apparent that
you can present powerful victim-impact evidence for
your judge or jury’s consideration during sentencing.

CONCLUSION

The military victims of identity theft cases often lose
more than just money. They lose their trust and faith
in an establishment that was supposed to hold their



utmost confidence. Even after all the fraudulent activ-
ity has been reported, the victims are |eft to contend
with a negative credit history that will follow them for
yearsto come. With identity theft cases on therise,
odds are that your base will see one of thesetrialsin
the not-so-distant future. As aprosecutor, it isyour
job to try to correct the injustice that your victims have
experienced. A conviction during findings coupled
with an appropriately firm sentenceisastep in the
right direction towards deterring others within the
military community from committing similar offenses.
These cases are often complex and time consuming.
They require excellent organizational skills and alot of
time and effort. But if you start early, and conduct the
necessary investigative steps, your prosecution should
be a successful one.

YAct Fastif You Suspect |dentity Theft, Prime Times (Publication of
TriWest Healthcare Alliance), Val. 6, issue 4.

2Mike Lazorchak, ID Thieves Impersonate IRSto Reach Victims,
A.F. TIMES, June 11, 2003.

3Jon Surmacz, Losses from I dentity Theft to Total $221 Billion
Worldwide, CSO Online, May 23, 2003.

“The case at Langley Air Force Base, United Statesv. Taisha T.
Bivens, went to trial in November 2002. | worked with two trial
counsel during the prosecution of this court-martial: Major John
Taitt, Chief Circuit Trial Counsdl, Eastern Circuit, Bolling Air Force
Base, Washington DC, and Captain Michelle Kasperek-Said, assis-
tant staff judge advocate, Langley Air Force Base, Virginia

SUnited States v. Sims, 808 F. Supp. 620, 1992 U.S. Dist. LEXIS
16299 (N.D. I1I. 1992); United States v. Castro, 629 F.2d 456, 464
(7th Cir. 1980).

®See United Sates v. Browning, 54 M.J. 1 (C.A.A.F. 2000); United
Sates v. Washington, 106 F.3d 983, 1011 (D.C. Cir.), cert. denied,
522 U.S. 984 (1997); United Sates v. Galiffa, 734 F.2d 306, 313
(7th Cir. 1984).

"MRE 803(5) explains that a past recoll ection recorded should be
read into evidence, and not published as a substantive exhibit.

8See the sample subpoena attached at the end of this Article.

°See Neil v. Biggers, 409 U.S. 188, 34 L. Ed. 2d 401, 93 S. Ct. 375
(1972). A photographic lineup is unlawful and unréeliableif itis"so
suggestive as to create a substantial likelihood of misidentification.”
Military Rules Evidence 321(b)(1), Manual For Courts-Martial,
United States (2002 ed.). "Testing for a substantial likelihood of a
mistaken identification requires a two-step analysis: First, was the
pretrial identification unnecessarily suggestive and second, was it
conducive to irreparable mistaken identification?" United Satesv.
Rhodes, 42 M.J. 287 (C.A.A.F. 1995); quoting United States v.
Webb, 38 M.J. 62, 67 (C.M.A. 1993).

®The best search engine | have used is Lexis. Go to Public records
and then click on P-Track person locator - nationwide; click on “new
search” and then “restrict search using document segments”; choose
“telephone’ under “select a segment” and then click add and run
your search.

A subpoena for the accused's financial records does not trigger the
Right to Financial Privacy Act (RFPA) because an exception ap-
plies. However, if trial counsel wants to subpoena a witness's finan-
cial records the Act contains a notice requirement, which requires
the witness be informed of the request for his financial records and
how to challenge their release. For adetailed discussion of the
RFPA, go to the JAJG web page under “litigation support.”

2The Navy Lab in Norfolk, Virginiais an excellent lab and will
provide you with a quick turn around on your work. Their contact
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information is: (757) 444-8615, DSN 564-8615; USACIL isalso an
outstanding Lab that has a variety of services availableto trial coun-
sel. Their email address is mail131@usacil-acirs.army.mil, and their
commercial phone number is (404) 469-7107.

BFor adirect examination of afingerprint and a handwriting expert,
see the JAJG web page.

“The certifying official should state that the record (1) was made at
or near the time of the occurrence of the matters set forth by, or from
information transmitted by, a person with knowledge of those mat-
ters; (2) was kept in the course of the regularly conducted activ-

ity; and (3) was made by the regularly conducted activity as
aregular practice. Thereisalso required language that must be
present in order for the certificate to comply with the law: “| de-
clare/certify/verify/state, under penalty of perjury that the foregoing
istrue and correct. Executed on (date). (Signature)”.

K eep in mind that the victim witness assistance program (VWAP)
can and should be utilized to help victims of financial fraud. Be sure
your VWAP representative provides your victims with information
on procedures to correct their financial problems. The Federal Trade
Commission (FTC) has an excellent web site located at http://
www.consumer.gov/idtheft/. Thissite, and in particular the article
entitled “1D Theft: When Bad Things Happen To Y our Good Name”
http://www .ftc.gov/bep/conline/pubs/credit/idtheft.htm both contain
valuable information concerning how identity theft happens, and
what victims can do to repair the damage. Also, be sureto look at
JACA'sidentity theft web page: https://aflsajag.af.mil/GROUPS
AIR_FORCE/JACljacalidentitytheft.ntm. This site contains useful
links and information that can help military identity theft victimsto
repair their credit.

8T his case addresses the evolving definition of what constitutes
evidence in aggravation, pursuant to R.C.M. 1001(b)(4). Thisrule
allows the government to present “evidence as to any aggravating
circumstance directly relating to or resulting from the offenses of
which the accused has been found guilty.” R.C.M. 1001(b)(4). In
Nourse, the accused stole boxes of rain ponchos from alocal Sher-
iff's Office. He pled guilty to this offense at trial, and during sen-
tencing the government sought to introduce evidence of uncharged
misconduct that the accused had stolen other property from the
Sheriff’s Officein the past. The military judge admitted the evi-
dence, stating that it was “ part of a course of conduct involving
similar crimes perpetrated upon the samevictim.” 1d. at 230. The
Court of Appealsfor the Armed Forces affirmed the accused’ s con-
viction holding that the uncharged larcenies were part of a continu-
ing scheme to steal, and were admissible to show the full impact of
the accused’s crimes. 1d. at 232.
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SUBPOENA DUCESTECUM
The President of the United States, to [insert company nhame and address).

Y ou are hereby summoned to deliver evidence by [insert date and time] at Air Force Base, [insert state], for a General
Court-Martia of the United States of America, appointed by [name of convening authority] in Special Order A-1, dated [insert date of
convening order], in the matter of United States v. Accused. The evidence required is a copy of records pertaining to the cellular phone
registered to [insert name], telephone number [insert number], for the period of [insert date range].

Failure to produce the required evidence is punishable by a fine of not more than $500 or imprisonment for a period of not more
than six months, or both. 10 U.S.C. 8§ 847. Failure to produce the required evidence may also result in your being taken into custody and
brought before the court-martial under a Warrant of Attachment (DD Form 454). Manual for Courts-Martial R.C.M. 703(e)(2)(G): 10
U.S.C § 846.

Subscribed at Air Force Basg, [insert state], this day of 2003.

Trial Counsel Signature Block

Y ou are requested to sign one copy of this subpoena and return the signed copy to the person serving the subpoena.

| accept service of the above subpoena.

Signature of Records custodian of Date
Records Subpoenaed

NOTE: If the witness does not sign, complete the following:
Personally appeared before me, the undersigned authority,

who, being first duly sworn according to law, deposes and says that at , on
2003, he or she delivered to in person a duplicate of this subpoena.

Grade Sgnature

Subscribed and sworn before me at , this day of
, 2003.

Grade

Official Satus Sgnature
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LEAD ARTICLE

LITIGATING WITH THE LAW II:
AN INTRODUCTION TO THE TESTIMONIAL
IMMUNITY INSTRUCTION

Major John E. Hartsell

Y our witness may be a convict. Y our withess
may be acriminal. Your withess may be aliar. Your
witness may hate all prosecutors. In fact, thereis also
agood chance your witness may steal, cheat, abuse
others, and/or use drugs, but believe it or not he or she
might help you win your case. How can a menace to
society possibly help society? A witness who is soiled
by misconduct and who may have little or no believ-
ability, nevertheless has the ability to inject potent
credibility and evidentiary value into a potentially
weak prosecution so long asthe trial counsel under-
stands how to effectively employ the “Witness Testify-
ing Under a Grant of Immunity or Promise of Leni-
ency” (“Testimonial Immunity”) instruction.

The “testimonial immunity” instruction,? like

your court members. It is not atime to argue your
case. Your intent should be to educate yourself, not
necessarily educate the members. Y ou need to present
the members with ideas and then solicit their views
and feelings about those ideas. Keep in mind the pre-
scribed goals of voir dire:

The opportunity for voir dire should be used
to obtain information for the intelligent exer-
cise of challenges; counsel should not pur-
posely use voir dire to present factual matter
which will not be admissible or to argue the
case.®

Accordingly, you should use voir dire to find out

the “false exculpatory state-
ment instruction,”® is a pow-
erful tool in any prosecutor’s
arsenal and it is a shame that
few prosecutors understand
how to employ it effectively.
Unfortunately, many young
trial counsel surrender the

prosecution...”

“ Awitness who is soiled by miscon-
duct and who may have little or no be-
lievability, nevertheless has the ability
to inject potent credibility and eviden-
tiary value into a potentially weak

how your members will react
to an immunized witness so
that you can exercise logical
challenges to the ones who
may react adversely.

One of the better methods of
introducing the subject of im-
munized testimony during voir

issue of credibility and allow
awitness to be evaluated solely upon the witness' per-
formance while on the stand. The power of the
“testimonial immunity” instruction® rests with its abil-
ity to strengthen a horribly poor witness and inject
them with credibility throughout the trial. The key to
using the instruction properly is preparation. Trial
counsel needs to study the instruction, prepare their
witness, and prepare their case. This article seeksto
help young trial counsel prepare their case by discuss-
ing how to use the instruction in the courtroom and by
providing a number of “ready-made” examples of voir
dire, direct examination, and closing argument.

VOIR DIRE
Voir direisalive opportunity to collect dataon

Major John E. Hartsell (B.S,, M.B.A., J.D., Nova Southeastern Uni-
versity; M.H., University of Richmond; LL.M. The Judge Advocate
General's School, U.S. Army, Charlottesville, VA) is currently the
Saff Judge Advocate, Headquarters Standard Systems Group Max-
well Air Force Base-Gunter Annex. Heis a frequent contributor to
The Reporter on litigation issues and is a former Circuit Trial Coun-
sel.

dire was devel oped shortly
after Monica Lewinsky became a well-known namein
the media® The method is simple and comprehensible
and it isincorporated into the following voir dire ques-
tions:

“There will be a number of withesses presented
during thistrial and you will have an opportunity to
hear them and evaluate their credibility. How many of
you believe it isimportant to consider awitness' credi-
bility?’

“In considering awitness' credibility, how many of
you believe you will think about and examine the rea-
son why each witness is willing to testify?’

“One of the United States' witnesses, Captain
Durte Kirtis, has what is called “testimonial immu-
nity” for what he saysin this courtroom. Do each of
you have ageneral idea of what it means to be granted
immunity?’

“How many of you have ever heard of Monica
Lewinsky?’

“How many of you heard about her lawyers trying

The Reporter / Vol 30, No. 1 9
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to secure immunity for her from Kenneth Starr?’

“How many of you are generally familiar with the
Congtitutional right to remain silent?”

“Do each of you understand that without immunity,
awitness might have aright to remain silent?’

“Do any of you believe that the right to remain
silent is unfair and witnesses should not be allowed to
invoke their rights on the witness stand?’

“You are going to learn that the convening author-
ity, Lt Gen Doright, granted immunity to Capt Kirtis
and ordered him to testify. How many of you knew
that the United States can grant immunity to amilitary
person and then order them to testify?’

“Do any of you think that it's unfair for the United
States to find a witness who knows about a crime and
grant them immunity and order them to testify?”

“Would any of you hold it against the United States
if you learned we found one of the Accused' s buddies,
gave him testimonial immunity, and ordered him to
testify truthfully in this case?”’

“How many of you knew that if the United States
only grants awitness testimonial immunity, instead of
transactional immunity, then the United States can
still prosecute that same witness for their crimes—we
just can’t use any of their in-court testimony against
them in the prosecution?’

The above example accomplishes a number of
things. It alows you to measure the experience of
your court members and determine how many are fa-
miliar with the concept of immunity by using a well-
known mediaindividual as areference (i.e. Monica
Lewinsky). The questions aso allow you to find out
which, if any, members are troubled with a witness
right to remain silent or are troubled with the fact that
awitness would require immunity in order to testify.
The questions also allow you to find out if any mem-
bers are disturbed or uneasy about the United States
ordering friends to testify against each other. Finally,
the last questions allow you to distinguish testimonial
immunity from transactional immunity and discover
who might think your immunized witness is receiving
leniency as aresult of testifying. The above voir dire
isonly an example, it is not the only way to question
members about their feelings and trial counsel should
adapt the questions to fit their case, their circuit, and
their judges.

DIRECT EXAMINATION

There are multiple ways your witness can inform the
court members that they are testifying under a grant of
immunity. Sometrial counsel ask the witness about
immunity at the outset of direct examination, some ask
the witness at the end of direct examination, and oth-
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ers save the topic of immunity for re-direct examina-
tion in an effort to rehabilitate the witness—a danger-
ous endeavor if thereis no cross-examination. Re-
gardless of when you elect to discuss the topic of testi-
monial immunity, you must make sure the members
observe how immunity affects the witness.

The members need to understand the nature of testi-
monial immunity and the most effective way to edu-
cate the members is through the immunized witness
himself or herself. The immunized witness must be
prepared to convey the fact that immunity is a power-
ful tool which reveals the absolute truth, and the way
to present thisideaisfairly simple. You must first et
the members know your witness has been acriminal in
the past; it will give the witness some instant credibil-
ity. Think about it, you are providing them with a
pseudo-expert in the accused’ s criminal behavior.

Y ou must also associate your witness directly with the
accused so the members appreciate the fact that the
witness is the accused' s buddy, not yours. You also
want the witness to tell the members what immunity is
and how it only applies to admissions they’ ve made as
awitness; it does not apply to earlier admissions they
may have made to investigatory agents as a suspect.

Y ou also want the members to understand that the
witnessis reluctant to testify and had to be ordered; if
they appear too eager to testify the members may
guestion their motives. Finaly, you must hammer
home that the witness will not be receiving any leni-
ency; they are still going to be prosecuted. Each of
these itemsis designed to work in conjunction with the
“testimonial immunity” instruction® and enhance the
witness' credibility and deflect accusations of im-
proper motives. The goal isto present acriminal wit-
ness, who associates with the accused, who is reluctant
to testify, and who is going to be prosecuted for the
same crimes as soon as the accused’ s tria is com-
pleted. You can succinctly cover al these areas with
the following questions:

Q: Capt Kirtisare you currently a suspect for
“xyz" crime?

A: YesSir.

Q: Do you know who the Accused is?

A: YesSir.

Q: If heis present in the courtroom could
you please identify him?

A: That’s him over there, next to the defense
lawyer.

Q: Before | ask you about your knowledge of
the Accused, I'd like to ask you afew
guestions about your testimony alright?

A: YesSir.

Q: Can your testimony today be used against



you in the future?

: NoSir.

: Why not?

. 1 was given immunity.

: What is your understanding of immunity?

. It means whatever | say in here can't be
used against me unless | commit perjury.

: So what is the difference between the
things you' ve said while under immunity
and the things you’ ve said before you
were given immunity?

. Wéll, the stuff | told the cops can be used
against me, but my testimony today can’t
be used against me.

Q: When did you receive immunity?

A: Last Monday

Q: Who gave you immunity and ordered you
to testify?

A: General Doright.

Q: Did you go to the General and volunteer
to be awitness?

A: Ohno, Sir.

Q: Why are you testifying?

A

Q

A

Q

A

QO POXPO>

>

. General Doright ordered meto testify and
| haveto follow that order.

: How did he order you to testify?

. In writing.®

. Areyou still subject to prosecution?

. Unfortunately yes.

The direct examination does not have to be lengthy;
in fact, it shouldn’t belong at all. The value of the
witness' testimony rests with their knowledge of the
facts, not their knowledge of the law. Y ou want to
spend direct examination dwelling on the crime and
you want to limit the amount of time explaining testi-
monial immunity.® Tell the members about immu-
nity, set up the instruction, and then move on.

More often than not, the defense counsel will want to
dwell on the topic of immunity and they will imply
that the witness is receiving, or anticipates receiving,
some type of leniency. Y ou should expect nothing
less from the opposition; however, if your witnessis
prepared they will easily deflect the accusations of
fabrication. Thereafter, a concise re-direct examina-
tion can clarify any confusion regarding leniency; ad-
ditionally, it can also demonstrate that being an immu-
nized witnessisn't an enviable experience.

Q: Captain Kirtis, are you still subject to
prosecution for providing “xyz” to the
Accused?

A: YesSir.

Q: Prior to this crime, what was your rela
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tionship with the Accused?

A: Wewere best friends; we always hung
out together.

Q: How would you describe your relation

ship now?

: Wedon’'t even make eye contact now.

. In this case, how much leniency have you

received from the Defense Counsel?

None

 How much leniency have you received

from them during cross-examination?

A: (Nervouslaugh) It sure didn’t feel like |
got any leniency.

Q: How much leniency have you received
from the United States?

A: None

Q: How much leniency do you expect you
will receive from the United States?

A: None

Q: Capt Kirtis, you have testimonial immu
nity, you can take it al back if you want,
you can change your statements, you can
say you made it al up, do you want to
change any of your testimony?

A: No Sir.

o> O»

Direct and re-direct examination should center
around the facts and circumstances of the charged of -
fenses; the facts and circumstances surrounding immu-
nity are of secondary importance. Hence, trial coun-
sel’s questions regarding immunity should be thought
out, well in advance of trial, and they should be pre-
sented as efficiently as possible. Direct examination is
not the primary forum to discuss all the implications of
testimonial immunity; save your energy for closing
argument.

CLOSING ARGUMENT

Closing argument is a special moment in thetrial.
It's the opportunity to assemble your entire case and
present it in aviewable, comprehensible, and persua-
sive fashion. It isnot the time for spontaneity or un-
necessary brevity. Trial counsel who “just let the facts
speak for themselves’ don’t generally experience the
sentencing portion of the trial; instead, they spend alot
of time blaming members for not “understanding” the
facts. Tria counsel who diligently prepare for closing
argument are the most feared adversaries in the court-
room. The most powerful argument atrial counsel
will ever make is one that has extracted the critical
facts from the case, married them to the law, presented
them in a persuasive manner, and done it with such
exacting diligence and preparation that it appears, to
the listener, asif it were simply “off the cuff.” A tria
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counsel who uses an immunized witness must marry
the concept of immunity to the law to help build a
convincingly persuasive argument.

Thefirst step isto educate the court members on the
law. You should read the “testimonial immunity”
instruction™ to them. Reading the instruction educates
them, completely, about the law before you argue the
facts. It asoinjects credibility into your argument
because the judge will be repeating the very same in-
struction. In fact, when you read the instruction, you
may want to consider standing between the court
members and the judge and silhouette yourself with
the bench—rather than with the accused. Asaways,
keep your remarks succinct; don’t waste words.

On Tuesday we withessed the defense lawyer at-
tack Capt Kirtis and suggest that he’slying. That
absurdly and illogically, Capt Kirtisistrying to
trade in hisold crimes for the brand new one of
perjury. The defense lawyer desperately wants
you to believe that Capt Kirtis' testimony is
founded on nothing more than deals and immunity
letters. That of courseis ridiculous because Capt
Kirtis has no deal; no deal! Not only that, Capt
Kirtis implicated the Accused months before he
was ever granted immunity. Capt Kirtis did not
have immunity until last week and that fact makes
your job awholelot easier. Immunity means
Capt Kirtisisfreeto tell the truth without any
consequences whatsoever. Immunity exposes the
truth, it doesn’t conceal it. Immunity isn’'t a
crime; it's a status and the military judge will tell
you all about it. | suspect in a few moments, the
military judge will instruct you of the following,
(read the instruction). So here'sthe bottom line:
Capt Kirtisis testifying because he was ordered to
and he can reveal every dirty, salacious fact and
it can't be used against him, unless helies. Testi-
monial immunity isthe next best thing to a truth
serum.

It isimperative that the court members understand
and appreciate that your immunized witnessis credi-
ble. Trial counsel must give them every reason to
accept that the witnessis believable and since the law
cannot be impeached you must strive to associate your
witness with the law.

Once you have associated your witness with the un-
controverted judicial instruction, you must demon-
strate how the law of immunity operates. Y ou must
show, through logic and practical examples, how im-
munity works. The law can be confusing; therefore,
you must educate the members on testimonial immu-
nity by weaving logic into the law.

12 The Reporter / Vol. 30, No. 1

Capt Kirtis can expose everything; he just can’'t
lie. He could have looked usin the eye, said eve-
rything he said in the past was all alie, that he
made it all up, and he could have laughed at us,
and we couldn’t do anything about it. Immunity
means that his testimony today cannot, in any
way, be used against him at his own trial. Capt
Kirtis could have changed his testimony today; he
could have admitted to being the “ Kingpin” of
these crimes; for that matter he could have admit-
ted to being the real Unabomber and nothing
would have happened to him. But hedidn’t do
that. The law told him, “ We only want the truth,”
and hetold us the truth: wartsand all.

There are times when overly aggressive defense
counsel will unwittingly prove the veracity of your
immunized witness. For example, defense counsdl,
during cross-examination, will sometimes dwell on the
witness' participation in the crime. The cross-
examination may include some pretty embarrassing
and humiliating facts and invariably your witness may
suffer through those answers. Some observers might
believe the zeal ous defense counsel isimpeaching the
witness; however, the witness' willingness to answer
tough questions truthfully simply proves that the grant
of immunity worked.

In fact, the defense lawyer himself showed us pre-
cisely how powerful testimonial immunity is dur-
ing a laboratory experiment of sorts.*> Do you
remember when the defense lawyer really went
after Capt Kirtis and asked him those embarrass-
ing and humiliating things? Remember when he
asked, “ You'rejust arotten criminal aren’t you?”
It must have been downright painful for Capt Kir-
tisto sit there and say, “ Yes Sr, | am.” But see,
that answer, that degrading answer proved pre-
cisely how powerful testimonial immunity is. No
one would want to admit to being a “ rotten crimi-
nal,” but Capt Kirtis didn’t have a choice, he had
to answer and he had to tell the truth. The scien-
tific formula they demonstrated is: “ question +
testimonial immunity = truthful answer.” You
can vary the degree of humiliation, but it always
equalsthetruth. Likeit or not, it was the defense
that proved for you that testimonial immunity
forces people to tell the truth. Capt Kirtistold us
the truth.

Trial counsel should give every immunized witness
one last chance to change their testimony and flex the
awesome power of testimonial immunity in front of
the entire courtroom—the room will go silent if the



question is asked well. Invite the withess to change
their testimony if it's not the truth and when they re-
fuse to recant they reinforce their credibility.*?

And finally, on re-direct | reminded Capt Kirtis of
hisimmunity and | gave hima way out; | gave
him a chance to recant. | told him he could
change histestimony if it wasn't the truth, but he
never wavered. Capt Kirtistold ushe'sa crimi-
nal, and he told us the Accused is one too.

Y ou can also demonstrate the credibility of the wit-
ness by illuminating al the allegations that the witness
did not make. Illustrate for the members that the wit-
ness is truthful because they did not embellish and did
not exaggerate. Prove the witnessis truthful by high-
lighting the self-deprecating admissions and by argu-
ing all the spurious allegations the witness could have
made, but did not. The ideaisto show the members
what a storyteller would say versus what your witness
actually said.

Now the defense has been beating their hollow
war drums to try to make you believe Capt Kirtis
is so evil that even the law of immunity won't
sway him. Well they may not like the truth, but
they do have to faceit. Think about it, if Capt
Kirtiswas truly that diabolical, if for some un-
known reason he wanted to frame the Accused, he
could have made the Accused ook worse. He
could have said the Accused would brag about
how he committed crimes like thisin the past and
how he always beat the rap; but Capt Kirtis never
said such a thing. Capt Kirtis could havetried to
make himself look better and said the Accused
forced him to commit these crimes. He never said
that either. Capt Kirtis could have said the Ac-
cused was a terrorist who wanted to commit more
crimes, wanted to burn the flag, wanted to spit on
the commander, wanted to sell dope in schoals,
wanted to stalk women, wanted to steal from his
parents, and wanted to sell secretsto the highest
bidder, but he never said any of these things ei-
ther. Capt Kirtis, from day one, has simply said
the Accused and he committed “ xyz’ crime to-
gether. To buy into the Defense’ s theory that
Capt Kirtis made up this self-deprecating, highly
incriminating confession, that could have made
himself look better and could have made the Ac-
cused look far worse, defies all logic and com+
monsense. Capt Kirtis told you the ugly truth, the
immunized truth, and even though he had every
opportunity in the world to throw in a gratuitous
allegation or a self-serving denial he never did
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either; he did not exaggerate.

Tria counsel can sum up their immunity argument
by reminding the members of all the factors that prove
the power of testimonial immunity. These factors can
be read off a page like alaundry list, they can be writ-
ten down on a chalkboard, they can be mounted on a
poster, or they can simply be argued. Regardless of
how one presents their argument, they must convey to
the members that the overwhelming, unmistakable,
unimpeachable, universal point isthereis only one
conclusion: immunity guarantees truthful testimony.

A mountain of law, evidence, and common sense
demonstrates, with excruciating clarity, that Capt
Kirtisistelling the truth. The order to testify
truthfully proves the truth, the law of testimonial
immunity proves the truth, the consistency of the
facts proves the truth, Capt Kirtis' rejection of the
opportunity to recant proves the truth, his rejec-
tion of the opportunity to make himself a victim
proves the truth, hisrejection of the opportunity
to paint a far, far uglier picture of the Accused
proves the truth. Members, we' ve taken you into
the dirty little world of the accused and shown
you what he does outside of this courtroom, and
the power of truthful, testimonial immunity made
it possible. Listen to the judge’sinstruction and
remember, testimonial immunity does not conceal
the truth; it reveals the truth.

CONCLUSION

A trial counsel should not shy away from using an
immunized witness. An immunized witness generally
has first-hand knowledge of the crime and an immu-
nized witness can be presented to court members as a
witness whose credibility is enhanced by the law. The
above examples were drafted so that they can be used
in virtually any case involving an immunized witness.
A trial counsel can take each example and plug it into
their trial preparation. The modular nature of each
example isintentional; any trial counsel can use these
modular blocks to assist in trial preparation or to en-
hance their permanent trial notebook (which they may
be building as their career progresses). There’'sno
need to reinvent the wheel every time you have an
immunized witness.** Use these examples and also
take the time to craft even more for use later on. The
examplesin this article can easily be married up to the
“testimonial immunity” instruction® to substantially
increase the credibility of your witness with the unim-
peachable power of the law. If you don’t ordinarily
save your copy of The Reporter, or don't cut resource-
ful articles out of it to file away for later use, you
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should probably start with this very issue.

1U.S. DEP'T OF ARMY, PAM. 27-9, LEGAL SERVICES. MILITARY
JUDGES BENCHBOOK, para. 7-19, notes 2 & 5 (1 Apr. 2001),
[hereinafter BENCHBOOK].

(Name of witness testifying under grant of
immunity) testified under a grant of immunity.
This means that this witness was ordered to
testify truthfully by the convening authority.
Under this grant of immunity, nothing the
witness said, and no evidence derived from
that testimony, can be used against that wit-
nessin acrimina tria. .. .If the witness did
not tell the truth, the witness can be prose-
cuted for perjury. In determining the credibil-
ity of this witness, you should consider the
fact this witness testified under a grant of
immunity along with all the other factors that
may affect the witness' believability.

The complete “testimonial immunity” instruction also contains
language which applies when awitness is granted transactional
immunity or is promised leniency. Thisarticlewill focus only on
the language which applies when awitness is granted testimonial
immunity.

ZBENCHBOOK, supra note 2.

3See generally Hartsdll, John E., Litigating with the Law:. An Intro-
duction to the False Excul patory Satement Instruction. THE REPOR-
PORTER. Mar. 2002.

4BENCHBOOK, supra note 2.

SMANUAL FOR COURTS-MARTIAL, UNITED STATES, RULE FOR
COURTS-MARTIAL 912(b)(3), Discussion.

6The voir dire reference to Monica Lewinsky originated with Lt Col
Bruce Lennard, former Chief Circuit Trial Counsel, Pacific Circuit.
The reference was used in the successful prosecution of an E-7
whose defense was focused on discrediting an immunized witness.
"Thefirst two questionsin this voir dire are important because they
alow you to explore the topic of witness credibility. Some defense
counsel may object and argue that discussing testimonial immunity
ismerely an attempt to improperly bolster witness credibility before
it isattacked. MANUAL FOR COURTS-MARTIAL, UNITED STATES,
MiL. R. EvID. 608a (2002). Therefore, you want to establish that
your court members believe credibility is an important consideration
and that they will be, throughout the trial, thinking about the reason
awitnessiswilling to testify. Once your court members agree that
credibility and motive to testify are important items that they will
think about during trial, you can explore the topic of testimonial
immunity and evaluate their impressions and feelings about it.
8BENCHBOOK, supra note 2.

9Sometrial counsel take this opportunity to introduce the order into
evidence as a prosecution exhibit.

0, fact, many trial counsel don’t even discuss immunity in their
opening statement.

1lBENCHBOOK, supra note 2.

2 References to science are often hel pful to atrial counsel who may
have to prove a case with nothing but circumstantial evidence.
Science involves firm answers and positive conclusions that are
often uncontroverted. A trial counsel can effectively buttress a
circumstantial case by using scientific analogies, metaphors, and
references.

B3 Trial counsel better know the answer to this question before they
ever ask it in front of court members. Preparation isthe key.
il counsel can still build new “modular” examplesfor usein
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other trials. They should not be limited to the examples provided in
thisarticle. Additional modular examples can focus on immunity
and they can focus on other topics: circumstantial evidence, reason-
able doubt, an accused’ s testimony, confinement, punitive discharge,
etc. Modular components can be built, tested, refined, and re-used
during virtually any part of thetrial (i.e. voir dire, opening, direct
exam, cross exam, closing, sentencing, etc.). Obviously, the more
you build, the more unpredictable you become, and the more you
refine, the more you can memorize and will be able to employ dur-
ing any portion of thetria at amoment’snotice. Finaly, the more
you prepare, thelesslikely you will say or do something that will
reverse your case on appea .

1SBENCHBOOK, supra note 2.



PRACTICUM

PRETRIAL AGREEMENTS MAY AFFECT PROVI-
DENCE OF PLEAS WHEN CONTAINING LAN-
GUAGE INVOLVING REQUIRED WAIVER OF
FORFEITURES

An accused and the convening authority may have
concerns of how a conviction may impose hardships
on the accused’ sfamily. One way to address this con-
cern is to guarantee some financial support will go to
the family by including aprovisioninaPTA. Since
the effective date of Article 58b, UCMJ, this desire
can be accomplished through deferment and/or waiver
of mandatory forfeitures in cases with qualifying sen-
tences. Problems arise, despite good intentions, when
the accused isineligible or becomesindligible to re-
ceive pay either before trial or during a confinement
period when payment was anticipated.

A criminal defendant has the right to receive the
benefit of his or her bargain in a plea agreement when
that defendant performs as required under the agree-
ment. See Santobello v. New York, 404 U.S 257, 262
(2971) (* [W]hen a plearestsin any significant degree
on apromise or agreement of the prosecutor, so that it
can be said to be part of the inducement or considera-
tion, such a promise must be fulfilled.”).

Based upon this principle, the United States Court of
Appeals for the Armed Forces (CAAF) reviewed aline
of cases questioning the providence of pleas entered
pursuant to apretrial agreement when performance of
aterm of the agreement was thwarted. See e.g.,Sates
v. Hardcastle, 53 M.J. 299, 302 (C.AAF.

2000); United Sates v. Williams, 53 M.J. 293, 296
(C.AAF. 2000). These casesinvolved an agreement
that included a provision to waive mandatory forfei-
ture of pay and allowances for the benefit of an appel-
lant’ s dependents. Waiver was impossible because the
accused had entered a non-pay status, therefore, there
was no pay subject to mandatory forfeitures and, con-
comitantly, no pay available for waiver.

InU.S v. Smith, 56 M.J. 271 (2002), the CAAF set
aside a conviction based upon pleas of guilty pursuant
to apretrial agreement. It held the pleawas improvi-
dent due to amaterial misunderstanding by both par-
ties of aterm in the agreement requiring waiver of
mandatory forfeitures. The accused had agreed in part
to plead guilty in exchange for suspension of any ad-
judged confinement in excess of forty months (if a
punitive discharge was adjudged) and forfeitures and/
or fine for one year after trial; deferment of automatic
forfeitures until action; and waiver of those forfeitures
for the benefit of his dependents for a period of six
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months. The adjudged sentence was a dishonorable
discharge, confinement for five years, and reduction to
the lowest enlisted grade.

All trial participants, including the military judge,
overlooked the accused' s pay status and the impact it
would have on the pretrial agreement. The accused's
enlistment had expired and he wasin alegal hold
status when his sentence was adjudged. His pay was
terminated as of that date under applicable regulations.
There was no pay to forfeit or protect for the benefit of
his dependents. The military judge’ s inquiry concern-
ing the agreement contributed to the misunderstanding.

The misunderstanding of the accused’ s pay status
continued until after trial when the defense counsel
sent notice to thetrial counsel and later submitted a
clemency request. Base personnel determined there
was nothing that could be done to provide the financial
support requested. Thereafter, the defense counsdl’s
clemency submission requested suspension for one
year of all confinement in excess of eighteen months.
The request to suspend the confinement was based
upon the failure to receive pay and allowances viathe
waiver despite the agreement to suspend and later
waive them.

The SJIAR acknowledged the clemency request but
misadvised the convening authority because it didn’t
discuss the substance of the request or its relationship
to the termsin the pretrial agreement. The SIAR also
misadvised the convening authority about automatic
forfeitures having taken effect and it failed to properly
describe the agreements deferment and waiver provi-
sions.

The convening authority’ s action approved the sen-
tence as adjudged with one modification: he suspended
confinement in excess of thirty-six months for twelve
months (with an automatic remission provision). Nei-
ther the action nor the SJAR provided arationale for
the four-month reduction of confinement below the
PTA cap.

Prior case law held where there is a misunderstand-
ing asto amateria termin a PTA, the remedy is either
specific performance of the agreement; an opportunity
for the accused to withdraw from the plea; or the Gov-
ernment may provide alternative relief if it achieves
the objective of the agreement. See United Satesv.
Mitchell, 50 M.J. 79 (1999); United Satesv. Olson, 25
M.J. 293, 298-99 (CMA 1987). The Court noted the
convening authority and the accused may also enter
into awritten post-trial agreement under which the
accused, with assistance of counsel, makes a knowing,
voluntary, and intelligent waiver of his right to contest
the providence of the pleasin exchange for an alterna
tive form of relief.

In Smith, remedial action was required because the
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circumstances reflected the pleas were induced in sig-
nificant part on amutual misunderstanding by the par-
ties of amateria term of consideration. The CAAF
remanded the case to the service court to determine
whether some appropriate aternative relief was avail-
able to provide the appellant with the benefit of his
bargain. If that relief was available, the court was di-
rected to approve so much of the sentence reflecting
that relief. If such relief was unavailable, the court
was directed to set aside the findings and sentence and
authorize arehearing.

In 2003, the CAAF had the opportunity to revisit the
issue in United Satesv. Perron, 58 M.J. 78 (2003).
This decision drastically changed the ability of a con-
vening authority and the service appellate courtsin
attempting to remedy afailure of a PTA term.

Perron had entered into a PTA requiring, in part,
suspension of confinement in excess of sixty days and
waiver of all automatic forfeitures. He was sentenced
to abad conduct discharge, confinement for 90 days,
and reduction to pay grade E-3. After trial, defense
counsel notified Perron that his enlistment had expired
prior to trial and that he had entered a non-pay status
upon his confinement. Defense counsel then asked the
convening authority for relief in the clemency submis-
sion but relief from the failure to waive forfeitures was
not granted. The service court determined the forfei-
ture provision was a material term of the PTA and
remanded the case to the convening authority to either
set aside the findings and sentence or determine
whether some other form of alternative relief was ap-
propriate. The convening authority modified the sen-
tence by approving only the bad conduct discharge and
reduction to E-3. Because the revised sentence did not
include confinement, Perron was therefore entitled to
payment for the time he spent in confinement. He was
paid $3184.90, the amount his family would have re-
ceived if the waiver provision had been effective.

Perron was still unsatisfied and appealed for relief.
He argued the relief afforded by disapproving the con-
finment and allowing belated payment of funds that
should have been paid under the waiver provisionin
the PTA didn’t cure the failed material provision be-
cause payment at the later time didn’t compensate his
family for the value the payments would have had they
been paid during hisincarceration. He asked the court
for either permission to withdraw his pleas or disap-
proval of his bad conduct discharge. The service court
held it could provide alternative relief even if it was
against Perron’swishes. The court held the belated
payments were close enough to satisfy the agreement,
particularly if the sentence was further reduced to al-
low additional money as a substitute for interest. Ac-
cordingly, the court further reduced the sentence by
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setting aside the reduction in grade. This gave Perron
an additiona financial entitlement.

Still unsatisfied, Perron petitioned CAAF for review.
He argued his pleas were involuntary; that where an
accused pleads guilty in reliance upon apromisein a
PTA, the plea can only be voluntary if the Government
fulfills those promises. He claimed when promises are
not fulfilled, the proper remedy is either specific per-
formance, withdrawal of the plea, or another remedy
agreeable to the accused. Perron argued that imposing
relief on him violated his Fifth Amendment due proc-
essrights.

The Court in U.S. v. Smith, 56 M.J. 271 (2002), held
that remedial action in the form of specific perform-
ance, withdrawal of the pleas, or aternative relief was
required where mutual misunderstanding regarding a
material term of a pretrial agreement prevents an ac-
cused from receiving the benefit of their bargain.
However, the Perron Court had to determine whether
the service court or a convening authority may, in ef-
fect, determine alternative relief it provides can render
apleavoluntary when the appellant argues the relief
does not satisfy the bargain. The Court held an appel-
late court may not impose such relief absent the appel-
lant’s consent.

The CAAF held imposing remedies on an unwilling
appellant intrudes upon an accused' s decision to plead
guilty. A court’s substitution of remediesin place of
negotiated plea terms places itself into the accused' s
shoes and, in effect, renegotiates the accused’ s plea
agreement and waives his or her rights concerning the
plea. This, the Court stated, may not be done without
the accused’ s consent. Further, compelling acceptance
of unwanted remedies as relief may result in erroneous
conclusions of voluntariness. The Court was skeptical
that an appellate court could ever absolutely be sure
that an accused would have voluntarily plead guilty
had he or she been offered the relief the court sought
to compel him or her to accept. Noting the relief cho-
sen as an aternative might be of equal value for failed
terms involving purely economic terms, the Court con-
cluded such could not be said where the failed benefit
related to non-economic concerns, such as theimmedi-
ate care of afamily.

Of additional significance to the Court isthe pros-
pect that withdrawal may effectively be eliminated as a
form of relief if courts could impose alternative relief.
Considerations of judicial economy might incline
courts to impose “suitable” relief when withdrawal
might be more appropriate. Ultimately, the Court held
any remedy must go beyond making one whole; it
must also support a conclusion that a plea was volun-
tary and imposing relief does not achieve this conclu-
sion.



The CAAF held neither side may dictate the terms of
the agreement. Thisistrue on review, as well asthe
outset. Accordingly, if the parties can’t agree on alter-
native relief, and specific performance is unavailable,
the pretrial agreement must be nullified. The findings
and sentence will be set aside and arehearing will be
authorized.

Implications for Future Cases

CAAF seemingly afforded an “out” from requiring
the withdrawal of pleas when it stated that an appellate
court could possibly find relief of equal valueto a
failed termin a PTA when that term involved purely
economic terms. On further reflection, any waiver of
forfeitures termin a pretrial agreement can have no
relief of equal value unless an accused agrees to accept
the alternative relief. An accused placing awaiver
requirement in an agreement seeks to provide financial
assistance to his or her family during the period of
time right after their status changes from a gainfully
employed person to an inmate no longer bringing
home a paycheck. Payment at any significant time
after expected under the agreement, regardless of
whether the amount of the “relief” is greater than what
could have been anticipated via awaiver under the
agreement could fail to meet the promised non-
economic concerns of the accused that hel ped induce
him or her to enter into the agreement —i.e., the imme-
diate financial care of the family. Of particular interest
to practitioners will be the outcome to be decided by
CAAF in United Sates v. Mitchell, 57 M.J.476 (2002)
(granting review).

What Can be Done to Avoid This Problem?

One method to avoid the issue that occurred in these
cases is to recommend that the convening authority
deny all PTA offers that include provisions mandating
deferment and/or waiver of forfeitures without ad-
dressing a non-pay status situation. This policy avoids
ever having to be concerned over pay status or fash-
ioning aremedial form of relief to make up for an un-
fulfilled PTA term.

Of course, having such a promise of awaiver may be
critical to an accused before he or she would consider
waiving rights and pleading guilty. Having asub rosa
agreement to approve a waiver would be improper.
Accordingly, law offices should expect that PTA of-
fers will continue to contain deferment/waiver provi-
sions. Avoiding conviction and sentence set asides by
appellate courtsis easy if military justice practitioners
pay attention to details.

The outcomes of cases such as Hardcastle, Mitchell,
Smith, and Perron could have been avoided if any of
the trial participants or the convening authority’s legal
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staff had paid attention to detail. Military justice prac-
titioners must examine all provisions of pretrial agree-
ment offers to determine whether compliance is feasi-
ble. Thisappliesto defense counsel during discus-
sions with their clients before submitting an offer to
the convening authority. Base law offices, including
thetrial counsel and SJA, should also scrutinize the
offer. The convening authority’slegal staff must care-
fully analyze each proposed term. These offices have
access to the accused’ s personnel records; they either
prepare or review the personal data sheet and charge
sheet, and they can readily determine when an accused
enters a non-pay status.

When either the base law office or convening author-
ity’slegal staff identify a provision that will fail, they
need to notify defense counsel and ascertain whether
they are willing to resubmit the offer. 1f counsel
wishes to proceed with a pending offer, the convening
authority’s SJA should explain the potential conse-
guences of accepting it to the convening authority and
recommend denial of the offer. Finaly, trial counsel
should ensure the military judge conducts a thorough
inquiry into any agreement. Military judges can in-
quirein all PTA inquiries whether an accused under-
stands that military pay and allowances stop on an
ETS date. The judge should then aso inquire whether
the accused understands that after passing an ETS date
and entry into a non-pay status, any efforts to defer or
waive forfeitures of pay and alowances are impossi-
ble. Assuming the accused acknowledges understand-
ing, the military judge may inquire whether any cir-
cumstance whereby deferment or waiver was expected
and impossible would cause them to not enter into the
pretrial agreement. If the accused suggests that he or
shewould still have entered into the agreement, the
accused will be hard pressed to allege the pleas were
involuntary. Moreover, the misunderstanding of the
collateral consequences of a component of an agree-
ment cannot be said to have been induced by the mili-
tary judge, and may not be relied upon to contest the
providence of the pleas. See United States v. Bedania,
12 M.J. 373, 376 (CMA 1982)

If defense counsel approaches the base SJA to initi-
ate PTA negotiations or indicates a willingness to sub-
mit amodified offer (with a deferment or waiver re-
quirement), the Government can strongly suggest that
the defense include language to protect the voluntary
nature of pleas under the agreement. We suggest add-
ing a paragraph to the offer portion stating:

| understand that any sentence including a punitive
discharge and any period of confinement, or confine-
ment for more than six months or death will result in
mandatory forfeitures under Article 58b, UCMJ. |
understand that a convening authority may defer man-
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datory and/or adjudged forfeitures until (he or she)
takes action on the case and may waive any or all man-
datory forfeitures for the benefit of my dependents for
amaximum period of six months. | further understand
that the convening authority may not waive forfeitures
during any period if | amin anon-pay status. My de-
sireisto enter into this agreement regardless of
whether | am now or later become ineligible to have
any mandatory or adjudged forfeitures deferred or
waived for the benefit of my dependents.

Additionally, we recommend that any provision in
the Appendix A relating to waiver or deferment con-
tain an additional provision stating:

[ The convening authority agrees to (defer adjudged
and/or mandatory forfeitures (in the amount of) and)
waive mandatory forfeitures (in theamount of ) for
the benefit of dependents to the extent [the accused)] is
otherwise entitled to pay and allowances under exist-
ing laws and pay regulations.] In the event that [the
accused] is not entitled or becomesindligibleto re-
ceive pay and allowances under any provision of law
or regulation, other than Article 58b, UCMJ, the con-
vening authority has no obligation to defer/waive for-
feitures beyond whatever entitlements [the accused]
has under al applicable laws and regul ations.

CAVEAT

LET'S NOT GET PHYSICAL

The accused was apprehended for a variety of drug
offenses. He was not placed in confinement, but given
awritten order of restriction. He was restricted to his
military installation, prohibited from engaging in cer-
tain activities (e.g., consuming alcohol), barred from
certain facilities (e.g., MWR facilities), and restricted
with respect to some of his movements on the installa-
tion (e.g., could not leave his room after 2200).

At trial, the military judge held that the period the
accused was under the written order constituted
“restriction tantamount to confinement.” The judge
credited the accused with the number of daysin the
period, but declined to give the accused any additional
credit, as requested by trial defense counsel, for viola-
tion of RCM 305. The defense had argued there was
illegal pretrial restriction tantamount to confinement
and that the commander had failed to periodically re-
view the conditions of restriction, as he would have
been required to do had the accused actually been in
confinement.

The Service court found that the military judge erred
by not granting the requested credit, citing United
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Satesv. Gregory, 21 M.J. 952 (A.C.M.R.), aff'd 23
M.J. 246 (C.M.A. 1986), which held that RCM 305
applies to restriction tantamount to confinement. In
United Sates v. Rendon, 58 M.J. 221 (2003), the Court
of Appeals for the Armed Forces clarified RCM 305.
The rule requiring periodic review of prisonersin con-
finement and additional credit for illegal pretria con-
finement applies to “restriction tantamount to confine-
ment” only when the conditions and constraints of that
restriction constitute physical restraint, the essential
characteristic of confinement.

The accused in Rendon did not get his extra credit.
He had not been physically restrained. While he was
geographically restricted and faced moral constraints
attendant to limitations imposed upon him, he was not
physically restrained. Restriction that is tantamount to
confinement will get you Mason credit, but if those
who draft conditions are restrained, extra credit can be
avoided.

BREAKING THE SPEEDY TRIAL LIMIT?

In the case of United States v. Rowe, ACM 34578
(A.F.Ct.Crim.App. 28 Feb. 2003) a major issue before
the court was whether the accused had been denied her
congtitutional and UCMJright to a speedy trial. Factu-
aly, she was arraigned 179 days after she was placed
in pretrial confinement. The Manual’s R.C.M.
707(a)(2) requires that an accused be brought to trial
within 120 days of the imposition of restraint. Obvi-
oudly the government was way over that limit in this
case. However, R.C.M. 707(c) permits the exclusion
of periods of time from the 120-day rule if such delays
are approved by a military judge or the convening au-
thority (CA). The military judge found that a delay
granted by the CA for a 72 consecutive day chunk of
the pretrial confinement was reasonable and excluded
that entire time from the total.

Upon considering the issue, the Air Force court
found that the military judge’ s decision was erroneous.
The court reasoned that the delay amounted to an im-
permissible blanket exclusion of time from point A
until a date specific rather than an “interval of time
between events,” which is an excludable delay for
R.C.M. 707 purposes.

Fortunately for the government, the court further
found that the accused’ s unconditional guilty pleato
two of the three charged offenses waived the speedy
trial violation as to such offenses. However, upon
consideration of the third offense, as to which the ac-
cused had pleaded not guilty, the court concluded that
the government had failed to comply with the ac-
cused’ s right to a speedy trial and ordered the affected
charge dismissed.

Before leaving the issue, the Air Force court felt



constrained to say that the government had other op-
tions to ensure the accused' s right to a speedy trial was
not violated. The court reminded practitioners that one
of them was to release the accused from pretrial con-
finement for a“significant period” of time before
preferral, citing R.C.M. 707(b)(3)(B). The best possi-
ble option, of course, isto avoid the speedy trial prob-
lem entirely by trying a confined accused within the
time limit. Recognizing there are situations wherein
that option may not be feasible, however, releasing the
accused from confinement prior to referral merits seri-
ous consideration when a speedy trial issue may be
lurking on the tria horizon.

GENERAL LAW

DEPLOYED PERSONNEL DELAYED
BAGGAGE CLAIMS

We were recently asked to review a JACC determi-
nation that the payment of claims resulting from de-
layed baggage is not authorized under the Military and
Civilian Employees Claims Act (PCA) (31 U.S.C.
3721). The JACC determination was rendered in re-
sponse to arequest from USCENTAF/JA that the Air
Force claims policy be modified to provide for pay-
ment of claims from deployed personnel as a result of
their baggage being delayed and not arriving in the
AOR with the member.

According to USCENTAF/JA, deploying members
travel on flights that are routingly “overbooked” and
the authorized baggage of passengers on such flights
often exceeds the capacity of the aircraft. Conse-
quently, personal baggage is sometimes delayed until
subsequent flights and can arrive in the AOR any-
where from aday to 5 days after the member does. A
member, whose carry-on bags do not include
“emergency” quantities of hygiene items such as
toothpaste and underwear, may be forced to buy these
items to meet their needs until the delayed baggage
arrives. USCENTAF arguesthat even if the location
of amember’s delayed baggage is known, if it is not
with the member in the AOR it is“lost” to him or her
for all practical purposes and the member should be
paid for a claim based on the cost of replacing itemsin
the delayed baggage. USCENTAF stresses that pro-
viding for the immediate needs of deployed personnel,
particularly at atime they arefirst arriving, isimpor-
tant for moral e purposes.

We agree with the JACC determination that even
though the PCA is generally intended to help maintain
the morale of employees and military members, the
term “lost” as used in the statute can not reasonably be
read to include delayed baggage that has been located.

CIVIL LAW NOTEBOOK

Even though that baggage is not with the member, its
location is known and it will be reunited with its owner
in areasonable period of time. Thisisto bedistin-
guished from cases where the baggage did not arrive
with the member and after areasonable period of time
has not been located. In that case, the baggage can be
declared lost and the resultant claim paid as specified
in AFI 51-502, Personnel and Government Recovery
Claims, para. 2.32. While we agree that the PCA is
not a means to reimburse members for the inconven-
ience of having to replace personal items that are tem-
porarily unavailable, we also agree that the problem is
potentially significant (especially to the member) as
stated by USCENTAF/JA and deserves some solution
other than through the claims process.

AIR FORCE MEMBERSHIP IN MILITARY CHILD
EDUCATION COALITION

The question periodically arises as to the appropri-
ateness of using O&M funds to acquire centrally
funded installation memberships in non-profit associa
tions that advocate to improve education for military
dependents and mitigate transition challenges encoun-
tered as they move between schools.

The Comptroller General has held that appropriated
funds may be used to purchase organizational mem-
bershipsin private organizations if such memberships
are of primary benefit to the service and the appropri-
ate official determines they are necessary to carry out
its statutory functions. B-221569, June 2, 1986. The
same decision held that a membership can be paid for
at the beginning of the membership period without
violating the advance payment prohibition of 31
U.S.C. 3324. Thus memberships can be paid for at the
beginning of the membership period instead of in ar-
rears at the end of the period as would be required in
most similar service-type contracts.

While memberships can be paid for in advance, we
are not aware of any authority that excludes their ac-
quisition from the rule that appropriated funds are
available only for needs arising in the fiscal year for
which the funds are available. 38 Comp. Gen. 316,
1958. An exception to thisrule is recognized for ser-
vices that are “entire” or “non-severable” at the time of
purchase. Such services can be purchased in their en-
tirety with current year funds even though payment
will be made for benefits received in future years. 23
Comp. Gen. 370 (1943). However, this exception can-
not be applied to purchases of servicesthat are
“severable” or can be divided into discrete periods of
performance on an annual basis. Often, although
memberships in non-profit organizations may be avail-
able on an annual basis, they are at a yearly rate higher
then that rate available for a multiyear membership. In
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our opinion, such memberships are severable into an-
nual increments and current year funds are available
only to purchase a one-year membership. However, if
only a multiyear memberships was available, then it
could be considered “non-severable” for the period in
question.

While the result may seem incongruous in that the
yearly cost would be higher assuming the Air Force
maintains the membership for the duration of the mul-
tiyear period, the benefit is that we are not locked into
the relationship for that period. If at the end of the first
year it is determined there is no longer a benefit to
continued membership, it can be terminated by non-
renewal. Thusayearly review of the need and benefit
of these membershipsis required.

TORT CLAIMS AND

HEALTH LAW

The Judge Advocate General and Deputy Judge Ad-
vocate General met with the Surgeon General to dis-
cuss ways to improve both quality and timeliness of
medical malpractice processing. Unfortunately, asig-
nificant number of mal practice cases are not processed
within the time limits set under AFI 51-501, para 1.15.
Asaresult, many claims are going into litigation with
judgments and settlements at that level when they may
have been settled (where appropriate) more expedi-
tiously by the agency. Both JA and SG are concerned
about this and are taking steps to improve processing
times.

RES GESTAE

The 2003 Medical Law Mini-Course was held from
20-24 October 2003 at Travis AFB, Cdifornia. Atten-
deesincluded claims officers, members of the SG
community, and representatives from sister services.
The course is a one week intensive session to enhance
understanding of the medical malpractice adjudication
process, quality assurance and patient safety, and legal
and ethical conceptsin healthcare practice

The Accident Investigation Board Legal Advisor
Course will be conducted on 11-13 February 2004,
immediately following completion of the Claims and
Tort Litigation Course beginning on 2 February 2004.
AFI 51-503, paragraph 4.3.4, requires all Judge Advo-
cates appointed as AIB Legal Advisorsto have com-
pleted this course.

VERBA SAPIENTI

For general tort claims processed under the Federal
Tort Claims Act (e.g., GOV-POV accidents, on-base
dip and falls), the installation SJA's settlement author-
ity is $25,000. However, if multiple claims arise out
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of the same incident and the aggregate amount of the
demands exceeds $25,000, the installation must con-
sult AFLSA/JACT before paying any of the claims. In
addition, the installation must obtain JACT approval
to pay subrogation claims from insurance providers
before settlement of the parent, injured per-
son'sclaim. Installation SJA's may not deny any gen-
eral tort claim that demands more than the SJA's settle-
ment authority. For additional information, see AFI
51-501, JACT's web page at: https.//aflsajag.af . mil/
GROUPSAIR_FORCE/JAC/jact/, and call JACT at
DSN 312-426-9055.

ARBITRIA ET IUDICIA

NBC News reported at the end of July asmall claims
court case in Las Vegas, Nevada, where a patient who
had suffered a back injury waited almost four hours to
see a physician before leaving the office in frustration.
He was awarded $250 in compensation for this delay
by the court.

According to the news story, the patient had been fit
in to a busy schedul e the doctor already had. The phy-
sician had apparently been shuttling back and forth
between offices, and another patient visit ran much
longer than expected. The patient, according to the
physician, had even been given the option of resched-
uling or waiting. He chose to wait. It wasthe patient’s
contention that histime was as valuable as the doc-
tor’s.

The Nevada State Medical Association commented
in the report that the case points out the results of frus-
tration over long waits for health care.

Our own Medical Treatment Facilities are not im-
mune from similar patient frustrations, and when
scheduling is made by afacility, that issue should be
taken into account. That goal, however, must be bal-
anced with the need to give each patient proper time
and attention aswarranted. |f and when overbooking
is necessary, patients should be warned at time of
scheduling. The doctor plans to appeal this decision,
but the case is atimely example of the need for good
patient rapport and communication, and how far a

frustrated patient population can carry its anger.
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MAJOR CHRISTOPHER C. VANNATTA

‘Been there, done that,’” thought the young defense
counsel as he sat at counsel table listening to the di-
rect. He had prepared hard for thiswitness. And, he
had done cross-examinations before. In fact, the
young captain regarded himself as pretty darn good at
cross. Truth betold, he was the best in the office, even
if he did say so himself. So, how hard could this be?
The witness did look alittle cagey and seemed pretty
sure of himself. But, the young captain figured he
would still be able to get in, get what he needed, and
get out. The witness, unfortunately, had no intention
of cooperating . . . they never do.

The examination began well. The defense counsel
started strong and the witness was answering all the
questions the right way. Then came the most impor-
tant part of the examination. The defense counsel was
confident he was going to get the withess to admit he
could not be sure it was the captain’s client he saw in
the hallway and later going in the victim’sroom. The
defense counsel just knew he had this witness eating
out of the palm of his hand and that he was about to
get the testimony that would result in an acquittal. He
was already thinking of which director to hireto do his
videotape presentation called ‘ The New and Improved
Ten Commandments of Cross-Examination.” Heck,
what did Irving Y ounger have on him any way?

Then, it happened. The witness did not give the an-
swer the defense counsel expected. The counsel tried
again with a different question. Again, the witness did
not give the right answer. The defense counsel ig-
nored the warning signs and pressed forward. “Isn't it
true that you were at one end of the hall, several feet
away, and that the neon lights at the other end of the
hall were blinking on and off and that it was too hard
to see the person standing at the end of the hall by Air-
men Jones' door?’ The captain’s exasperation was
evident in the question.

“Well, ... " thewitness began.

‘Oh no,” the captain thought, ‘the witness is not go-
ing to answer the question with ayesor no.” The cap-
tain’smind raced. He stopped listening to the witness.
Images started to become distorted. The room began
to spin. Hefelt like he wasin abad Alfred Hitchcock
knockoff. He tried to regain control. “Pleasejust an-
swer with ayesor no,” the defense counsel said fee-
bly.

“Well, | can’t,” said the witness.

The captain, woozy from the exchange, tried to re-
main strong. “The question was a yes or no question.
It doesnot....” Evenashewastaking, he could
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hear the disembodied voice. Could it be? Could the
judge be coming to his rescue?

“Counsel, it was not a yes or no question,” intoned
the judge. “It wasreally a very convoluted question.
You asked it. You are going to have to live with the
answer.”

The defense counsel could feel the blood drain from
his entire body. The judge had administered the coup-
de-gras. The witness started yammering on about
something or another, but by then the damage was
done. The defense counsel had lost control of the wit-
ness, the witness was now giving testimony that was
killing the defense’ s case, and the defense counsel was
powerless to stop it.

What happened? How did the counsel lose control ?
The answer issimple. He asked the wrong question.
Or, more accurately, he asked the question the wrong
way. They key to controlling witnesses on cross-
examination is asking the questions the right way.
(Author’s Note: If you cannot control your witness on
direct, perhaps you should consider an exciting career
in the field of bricklaying.) Really, itisthat simple. If
you can control the withess with your questions, you
will get the information you are looking for, you mini-
mize your risk of getting a harmful answer, and you
project the image of an attorney in control of her case
and the courtroom. To be sure, there are other ways to
try and control awitness, but they are not nearly as
effective and they each come with their own set of
special problems.

One way, for example, is telling the witness to an-
swer ‘yes or ‘no.” Thisis probably the least effective
way to attempt to control awitness. First of all, it does
not work. The witness will almost certainly ignore
you — after al, it isnot asif you can take the witness
out back and teach him alesson for giving a multi-
word answer to a question calling for a multi-word
answer. Or, the witness might start arguing with you
about answering the question. Of course, neither one
makes you look particularly good. Second, you will
draw an objection from opposing counsel who, with as
much indignation as he can muster, will accuse you of
trying to hide facts from the panel by preventing the
witness from answering a question you asked. Even if
your opponent is overruled, the point will have been
made. Third, the judge could stop you in the same
manner as the doomed counsel above. Finaly, it
makes you look like you are not in control and makes
the witness look like heis. Once this happens, the
panel begins to view you and your case with skepti-
cism or worse yet distrust.

Another tactic counsel often resort to isa direct ap-
peal to thejudge. It goes something like this; “Y our
Honor, please instruct the witness to answer ‘yes' or
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‘no’ to the question.” Sound familiar? Sadly, to too
many attorneys, it does. This approach also does not
work well. First, the judgeislikely to say, “No.” Or
worse yet, “Counsel, | am not going to instruct the
witness to answer your questions the way you think
she should. If you want a better answer, ask a better
question.” Of course, the effect on your case of this
kind of judicial participation is obvious. Second, right
after the witness ignores you, the witness will then
ignore thejudge. Sure, the judge could ask the ques-
tion, but there is very little (okay, nothing) ajudge can
do if the witness won't cooperate. Finally and worst
of al, whining to the judge for help with a witness
only reminds a panel you are not in control of the
courtroom or your case. Again, thisis not a perception
you want to foster. In extremely egregious cases,
where the witness is non-responsive and ill-mannered,
it may be agood ideato appeal to the judge. But even
then, you want to do it in such away that the judge
appears to be validating you and your actions. Judges
do come to court with a certain moral authority, after
all.

The best way to control awitnessis with your ques-
tions. First, you have to lead the witness. If you will
pardon the momentary foray into trial advocacy basics,
it isworth talking about leading questions. Unless you
are cross-examining an accused or an expert (this, of
course, is a separate column), you should use leading
questions exclusively. It seems like this ought to go
without saying, but too many new counsel and even
some veterans inexplicably insist on asking open-
ended questions during cross. Theoretically, you are
the one who is testifying on cross-examination. 1f you
do it correctly, it will actually work out that way. By
using leading questions and getting the witness to an-
swer only yes or no, you are the one the panel islisten-
ing to. Using non-leading questions allows the witness
to do all the talking and to control the examination.
That is because you are never going to get a yes or no
answer to a non-leading question. So, first and fore-
most, to control awitness—any witness—you MUST
use leading questions. Second, the questions have to
beshort. .. really short. .. redly. Inother words, you
should only use one fact per question. Aside from the
benefit of being easy to understand, it makes it hard
for the witness to do anything but answer ‘yes’ or ‘no.’
For example, rather than asking a witness whether he
can be sure it was your client he saw in the dark hall-
way with the burned out lights, ask the questions one
fact at atime.

“Y ou were in the dorm hallway?’
“Yes”

“You were at one end of the hallway?”’
“Yes.”
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“Right by the exit door?’

“Yes

“There were lights in the hallway?’
“Yes”

“But the hallway was dark?
“That'sright.”

“Because some of the lights were of f?’
“Yes

“In fact, only three lights were on, right?”
“Yes.”

“There was alight right above you?’
“Correct.”

“That light was on, right?’

“That'sright.”

“Two other lights were on?

“Yes.”

“Both of those lights were in the middle of
the hall?’

“Yes.”

“So, the lights at the far end of the hall were
off?’

“That'sright.”

By using one fact per question in this fashion—
asking for bricks rather than for walls or entire build-
ings—there is virtually no way for the withess to do
anything other than providea‘yes or ‘no’ answer. It
constrains the witness and provides no effective wig-
gleroom at al. Also, by using one fact per question, it
createsa“flow” in the questioning. Asthese short
questions are asked and answered with a single word
(or two), the witness gets into a rhythm that makes it
much easier for counsel to exert control. Initssim-
plest terms, the witness comes to expect this kind of
exchange. The panel also findsit easier to settle into
the “testimony” they are hearing from counsel. Finally
and perhaps most importantly, the counsel getsinto the
same rhythm, allowing the questions to come more
easily and more naturally.

Now, on the rare occasions when awitness triesto
wiggle out from under your one-fact-per-question
questions, the counsel’ s response should be immediate
and firm. The counsel must go back and make the
witness answer the question asked (at least until the
witness's refusal to answer becomes absurd). The idea
isto “teach” the witness the consegquences of not an-
swering the question—or, in other words, to make the
witness pay. Either the witnesswill stop wiggling or
his persistent refusal will cause him to lose all credibil-
ity with the panel.

An example would be helpful. Suppose that during
the questioning outlined above, the withess will not
admit the hallway was dark. The counsel must get the
witness to answer the question. (Author’s note: It
might be helpful to actually have some pictures of the



dark hall under the same conditions, with the same
lights turned off at the same time of night, etc.; this
could be very useful with such awitness.)

“The hallway was dark, wasn't it?’

“1 wouldn't say that.”

“Redly? The halway was not dark?’ (with

mock surprise)

“No.” (now the witness is starting to think he

has a problem)

“You entered the hallway at approximately

0230, correct?’

“Yes”

“At 0230 it was dark outside, right?”

“Well, yes.”

“And, the hallway had windows?”

“Right.”

“Two, right?’

“Yes.

“One at either end of the hall?’

“Yes”

“But, there was no light coming in the win

dows, was there?’

“No.”

“Now, the hallway also has €electric lights?”

“That'sright.”

“In fact, there are 20 of these lights?

“That'sright.”

“And, you know that because | asked you to

count them, didn’'t I'?’

“Yes”

“And, they are single bulb lights?’

“Yes”

“Recessed lighting?’

“Yes”

“In the ceiling?’

“Yes”

“In arow down the middle of the ceiling?’
“Yes”

“No other lightsin the hallway, right?’
“Right.”

“40 watt bulbs?’

“Yes”

“And you know that because | asked you to
check, didn't 17

“Yes”

“Of those 20 lights, only 3 were on that
night.”

“That’s correct.”

“One of those three lights was at your end of
the hal?’

“True.”

“Right above you?’

“Yes”

“The other two were in the middle?”
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“Right.”

“So one haf of the hall had three out of its 10
lights on?”

“Right.”

“And, that was your half of the hall?’

“Right.”

“And the other half had no lights on whatso
ever?’

“Well, yes.” (thewitnessiscaught. .. and he
knowsit)

“But now you’ re saying the hallway was not,
dark?

“Well, ... | guessit was kind of dark.”

Now, if you are feeling lucky like Vinny in My
Cousin Vinny, you could say, “Y ou guess so? Come
on. It wasdark, wasn't it? It'sokay. You can say it.
Everyone knows the answer.” In reality, you would
not have to do that because the point was won the min-
ute the witness said he guessed it was kind of dark.

The key hereis to recognize the real issue (whether
the witness was or was not able to see clearly), remem-
ber what position you have taken on that issue (he was
not; it was too dark), and realize that he doesn’'t want
to accept your position. Therefore, rather than ram the
position down his throat, feed him bite-sized questions
based on facts you know are true (asin, the witness
will admit to them or some other evidence will firmly
establish them — remember those pictures of the hall-
way?) that support your position. This moves the wit-
ness, question-by-question, fact-by-fact, in the direc-
tion of the truth. Then, when there is nowhere for the
witness to hide, ask the ultimate (position) question
again. Thewitnesswill have to give you the answer
you want, or deny the obvious and look ridiculous
doingit. Actually, come to think of it, the cross-
examination of the eyewitness with the dirty screens
and the trees and bushes in the movie My Cousin
Vinny is another excellent illustration of this type of
questioning.

There are several benefitsto this approach. First, it
strengthens the relevance of afact in the case, what-
ever the fact may be. By forcing the witness to admit
to what heinitially would nat, it gives that fact that
much more importance. Now, al of a sudden, not
only wasit dark, but the witness does not want the
panel to know it was dark. Why? Isit because the
witness could not see the other person very well?
Seems. . . reasonable. Second, you are controlling the
testimony and, therefore, your case. Third, imagine
the witness answers, “Nope—I do not think it was
dark.” Hewill havelost all credibility and you will
have lost nothing (provided you move on, saving your
continued incredulity for closing!). Finaly and most
important, the witness will think twice before trying to
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disagree with you again. Therest of the examination
will be like leading a horse to water . . . and making it
drink. Thisiswitness control.

By using questions, the right questions, counsel can
more effectively control a witness on cross-
examination. Far better than telling the witness to
answer in a certain way or asking the judge for help,
using questions to control the witness has important
benefits. Aside from getting the answers she wants,
the counsel will actually be controlling the courtroom
and her case. With control comes confidence, with
confidence comes credibility, and with credibility
comes victory.
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GOING FOR BROKE:
AN INTRODUCTION TO BANKRUPTCY

Captain Tobin C. Griffeth

Depending on the society in which you lived in the
days of old, debtors could be thrown in jail, sold into
slavery, flogged or beaten, their family could become
responsible for their debts and/or many other horrible
things. Our capitalist society today realizes that risks
must be taken for prosperity and progress. We realize
that, at times, hardships fall upon innocent people that
cause devastating financial consequences. We aso
realize that some are financially irresponsible but de-
serve afresh start with some basics of life. Thus, Con-
gress created the Bankruptcy Code.

Filing a petition for bankruptcy should be perceived
as an extreme measure taken by debtors when no other
satisfactory route is available to satisfy their debts, by
state law. Unlike most citizens, Air Force members
are required to meet financial obligationsin atimely
manner. While the Air Force maintains a policy of
strict neutrality with respect to bankruptcy, itisacon-
stitutional right that is not lost simply because you join
the military. Filing for bankruptcy by military mem-
bersis a statutory and constitutiona right of all citi-
zens and does not provide a basis for adverse action
against those who need to useit. In fact bankruptcy is
viewed as one way of dealing with financial problems
responsibly. However, misconduct or late payments
usually associated with the circumstances leading to
bankruptcy may be a proper basis for disciplinary ac-
tion.

Several different forms of bankruptcy exist. The
non-farm/non-business, or personal related bankrupt-
ciesin which | write today are commonly called, under
the chapters of the U.S. Bankruptcy Code in which
they are found, Chapter Seven and Chapter Thirteen.
Some bankruptcy attorneys also refer to a Chapter
Twenty, which is basically when a Chapter Thirteen is
filed and then later followed by a Chapter Seven. This
will be further explained later. Every person who is
thinking of filing for bankruptcy is under alot of pres-
sure and has alot of questions. The most commonly
asked questions are explained below.

Captain Tobin C. Griffeth (B.A., Brigham Young University
Idaho; B.A., University of Texas at Arlington; J.D., Salmon P.
Chase College of Law of Northern Kentucky University) is cur-
rently the Area Defense Counsel at Tinker AFB, Oklahoma.

WHAT PROTECTIONSCAN A PERSON GET
FROM THE DIFFERENT TYPES OF BANK -
RUPTCY?

A Chapter 7 isaliquidation of your assets to pay off
your debts to the extent possible and discharge the rest,
|eaving the debtor with the items, money, and assets
that the state in which the debtor files for bankruptcy
says are protected or exempt. The obvious advantage
to a Chapter 7 bankruptcy is that it allows the debtor to
get rid of al of hisor her debts except alimony, child
support, most taxes, federally insured student |oans,
and debtsincurred 90 days before filing for bank-
ruptcy. Once thisisdong, it offers the debtor the
chanceto get afresh start in life. Attorneys also usu-
aly charge much less for filing a Chapter 7 than they
do when filing a Chapter 13 becauseit islessinvolved
and complex. A Chapter 13 islike a debtor repay-
ment plan that can be spread out over three to five
years. However, most courts do not want the repay-
ment plan which the attorney and the client make to
exceed three years. After arepayment plan is made,
the payments are made to the bankruptcy trustee and
hein turn pays the creditors according to the plan.
Because of the time involvement and the difficulty of a
Chapter 13 bankruptcy it is much more difficult to find
an attorney that will do one for you.

The reguirements before a debtor can file a Chapter
13 are:

1) That the plan provides that all of the creditors
get as much or more money as they would get if the
debtor filed a Chapter 7.

2) The debtor has a regular income or income suf-
ficiently stable and regular to enable such an individ-
ua to make the payments as proposed in the plan.
Military personnel qualify almost without exception.

The advantages to filing a Chapter 13 bankruptcy
are;

1) The satisfaction of paying off some of the debts
you owe others.

2) Creditors who have a secured loan or interest in
items you have can be forced to lower the amount
owed to what the item is presently worth (usualy cars,
furniture and houses).

3) High interest loans can be lowered to aslow as
zero percent if the debt is unsecured, and to an amount
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that the court considers reasonable on any secured
debt.

4) Payments on secured debts can be stretched out
over the term of the plan.

5) It would help the military member avoid disci-
plinary action if it is filed before payments are missed
or late.

6) If you file a Chapter 7 you can't file any other
personal bankruptcy until 6 years have passed, but
filing a Chapter 13 does not stop the debtor from later
filing a Chapter 7 bankruptcy (thus a Chapter 20, 13 +
7 = 20) if it becomes clear he or she can't live up to
the plan made. However, thiswill cost additional fees
and payments of aregular Chapter 7 bankruptcy filing.
In a Chapter 13 your debts are not discharged until the
planisfulfilled.

WHAT DOES IT COST TO FILE FOR BANK-
RUPTCY?

In general it costs about $200 in filing fees and about
$200 to $2000 or more to pay the attorney for an indi-
vidua to file a Chapter 7 bankruptcy. A Chapter 13
will cost about $200 for filing fees and $500 to $3000
in attorney fees. If you file a Chapter 13 and then a
Chapter 7 (Chapter 20) don’'t be surprised if you end
up paying the full amount for both. Make sure to ask
your attorney approximately how much he or she will
charge before the bankruptcy begins. Attorney fees
will vary on the expertise, the volume of bankruptcies
done and of course what the attorney thinks he or she
isworth. Don't think the more expensive the attorney
the better the attorney must be because that is not al-
waystrue. Many times attorneys will not charge much
more for couples filing jointly than they charge an
individual who files separately because the amount of
court time and paperwork is about the same. Y es, you
can file for bankruptcy without an attorney but usually
only afool would take such arisk. Asironic asit may
sound some attorneys will take payment via credit
cards.

CAN AN INDIVIDUAL REPAY DEBTSIF THEY
WANT TO?

Yes! Thedebtor isnot just legally obligated after
the bankruptcy to pay any debtsthat are legally dis-
charged. The debtor may also “reaffirm” any debt
owed by signing a Reaffirmation Agreement. This
agreement makes the debtor now liable for the debt
and provides no protection from the bankruptcy dis-
charge. The normal reaffirmation is done on automo-
bile and furniture loansin a Chapter 7 bankruptcy.
Most of the time a reaffirmation of adebt is not wise
for the debtor (more is usually owed on the car than it
is worth) and should be seriously considered.
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WHAT ARE SOME OF THE BAD THINGS
THAT CAN HAPPEN IF AN INDIVIDUAL
FILES A BANKRUPTCY?

A bankruptcy may stop a military top-secret clear-
ance. A debtor may be asked in the future if he or she
has had a bankruptcy on employment or loan applica-
tions. In addition, any form of bankruptcy will stay on
your credit report for the next ten years and the debtor
may not file for bankruptcy again for another 6 yearsif
more financial problems should arise.

WHAT ASSETS AND PERSONAL PROPERTY
CAN AN INDIVIDUAL KEEPIN A CHAPTER 7
BANKRUPTCY?

What the debtor can keep or what is exempt from
creditorsin a Chapter 7 bankruptcy varies from state to
state. Asageneral rule, the closer you get to the north
and east of the United States the less the debtor can
keep and the further south you get the more a debtor
can keep with Texas, and its don’t touch my ranch
history, and Florida being two of the most generous
states. Although not law, in practice, the bankruptcy
trustee usually does not care about the clothes or unse-
cured furnishings of the debtor. Unless the clothes or
furnishings are of a high dollar amount they are not
worth the trusteestime. Have you ever tried to sell
used furniture or clothes at a garage sale? If you have
you know how worthless they are to everyone but you.

For example, in Oklahoma, the main exemptions are:

The equity in the debtor’s primary residence.

All household and kitchen furniture used for
personal use.

Books and pictures used for personal use.

Personal wearing apparel, up to $4,000.

All personally prescribed health aids.

Tools and books used in a profession.

Equity in an auto of up to $3,000.

Any aimony, support, child support and
maintenance payments needed for personal
support or support of dependants.

Seventy-five percent of all earnings from the
previous ninety-day period except those
garnished due to child support or alimony.

Almost all retirement accounts or payment
including pension plansif they are created
with pre-tax dollars.

Any federal earned income tax credit.

$50,000 in money given for a personal injury
or workers compensation claim. After
$50,000, claims on exemplary or punitive
damages are not exempt.

One hundred chickens, twenty head of sheep,
ten hogs, two horses, five milk cows and
their calves under six months, if held for



personal or family use.
One gun, two bridals and two saddles, if held
for personal or family use.
Crops grown for personal consumption.
Exemptions not properly or timely filed can be lost.

WHO WILL COLLECT IF AN INDIVIDUAL
FILESA CHAPTER 7 BANKRUPTCY?

Creditors who have avalid lien, mortgage, or other
security interest in an asset or piece of property of the
debtor will be able to get the item back from the debtor
and sall it viathetrustee. If any of the debt owed isin
excess of the money obtained by the sale of the item,
the remaining debt will be considered unsecured. If
more than one secured creditor has a secured interest
in aspecific item, they will collect in the order in
which they have perfected the security interest. For
exampleif a debtor had afirst and second loan on a
home the first mortgage would collect in full before
the second mortgage holder would be entitled to col-
lect one cent. Any unsecured debts are paid off in
equal proportionsto all unsecured creditors. Asagen-
eral rule, unsecured creditors will collect little or noth-
ing in abankruptcy. Therefore, if unsecured creditors
are told a bankruptcy is about to be filed, most are
willing to work some sort of adeal out with the debtor
in an effort to avoid the bankruptcy. Many timesall
the debtor needsis alittle help and a bankruptcy can
be avoided all together.

WHEN SHOULDN'T AN
FOR BANKRUPTCY?

Many times if the debtor isin financia trouble and
he or she runsin to see an attorney to file for bank-
ruptcy, the attorney is more than happy to collect the
fee and file for the bankruptcy. However, a Chapter 7
bankruptcy should not be filed, and the client is being
done adisserviceif itisfiled, if after the bankruptcy
he or she still can’t meet their debt obligations. This
happens many times when huge medical bills are being
incurred or when someone haslost ajob. Until ajobis
found or the medical problem is taken care of they are
like a boat with holes taking on water. The bankruptcy
temporarily bails out the water but in the end the client
till goes down with the ship. Many debtors who are
jobless or who are incurring huge medical bills are
aready judgment proof and do not need to worry
about creditors taking more than they already are. But,
each case should be looked at on an individual basis.
Just remember, the debtor can't claim bankruptcy for
another six years.

To be able to file for bankruptcy in a state, it must be
your primary domicile 180 days before filing or your
primary assets must be located in the state in which
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you file. The debtor should list all debts owed to credi-
tors on the bankruptcy petition. Once the petition for
bankruptcy isfiled, a“stay” stopsall creditors listed
from al collection actions or sales even if the sale was
only seconds from taking place. That means that all
calls by the creditors to the debtor must stop. Now the
debtor waits for any motions (few are usually made)
and the 341 meeting. The 341 meeting isusually a
short meeting where the trustee and the creditors get to
ask questions to ascertain the assets of the debtor and
determine whether or not he or sheistrying to hide or
destroy any assets. Hiding assets can make the debtor
lose his or her bankruptcy rights and be subject to
criminal penalties, so in other words thisis dumb to
try. Finaly, the big day comes and the debts are dis-
charged and the debtor now has afresh start in life.

CONCLUSION

This has been a simple and quick lesson on the basics
of bankruptcy including thingsto look for or advise
legal assistant clients of. Keep in mind that bank-
ruptcy is very complex and volumes have been written
on the subject. Any person seeking a bankruptcy
should seek professional assistance from a qualified
bankruptcy attorney. Bankruptcy is an awesome tool
that can be used to help the debtor start over. If it were
not for bankruptcy protection many of the wealthiest
industrialists in our nation who have taken investment
risks and made our country an industrial giant may not
have dared to do so. The legal assistance client or Air
Force member who comes to the Staff Judge Advocate
seeking advice on filing for bankruptcy also deserves
this same opportunity to get a fresh start on life.
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Saving the Bacon: How Hazard Prevention
Programs Can Be The Icing On Your Claims
Cake

Major Sally Stenton

Recently, the United States won a summary judg-
ment motion in a case that arose out of adlip and fall
at acommissary at one of our basesin Florida, but we
only won because of a statute change. A new statute
in Florida negates a presumption in Florida dlip and
fall tort cases that the premises owner did not maintain
the premisesin areasonably safe condition. The new
statute shifts the burden of proof to the plaintiff to
show that the premises owner acted negligently by
failing to exercise reasonable care in the maintenance,
inspection, repair, warning, or mode of operation of
the business premises.

Unfortunately for the government, Floridaisin the
minority. In most states the presumption isin favor of
the plaintiff and the burden of proof on the defendant.
Consequently, our ability to win cases in most other
jurisdictions rests upon being able to show that some
inspection of the facility is being conducted on a con-
sistent, recurring basis. For example, someone is per-
forming a periodic “walk through” of the commissary
(or other retail facilities on base). Unfortunately, this
documentation is often incomplete or nonexistent.

Had we lost this case, which was likely prior to the
statute change, it most probably would have cost the
United States hundreds of thousands of dollars, be-
cause the plaintiff was seriously and permanently in-
jured. Since each state has its own statutes and case
law, it'simperative you all know the law of your par-
ticular jurisdiction. Isyours ajurisdiction where the
law is not favorable to the defendant, in our cases that
means the United States? We were fortunate in the
above noted case that there was evidence, primarily
from the plaintiff's statement, that the slippery sub-
stance had not been on the floor long and it had not
been noticed, by anyone, until the plaintiff slipped and
fell. This evidence along with the statute change got
us passed the summary judgment hurtle, but without
the new statute the plaintiff’s statement alone likely
would not have been enough for the US to win on
summary judgment and likely not even at trial. Fortu-

Major Sally Stenton (B.S,, Westchester State University; J.D., Rut-
gers University) isa general torts attorney assigned to AFLSA/
JACT, Rosslyn, Virginia. Sheisa member of the Pennsylvania and
New Jersey Bars.

28 The Reporter / Vol. 30, No. 1

nately it did not come to that, because had it we would
have had a very tough case. Thisis because this par-
ticular BX did not have a program for keeping their
premises safe from dlipping, tripping, and other haz-
ards. They did not have employees who did periodic
“walk through" inspections of the premises, specifi-
cally looking for things that could be hazardousto
their patrons and employees. They did not make and
keep logs of inspections that were done. In addition,
there was no record keeping system for any incidents
that were reported and/or investigated. Disturbingly,
this BX isnot ararity in the Air Force.

Many BXs and commissaries do not have hazard
prevention and/or record keeping programs in place.
Consequently, the United States pays out hundreds of
thousands of dollars annually in settled claims and lost
tort litigation cases. And do not forget when you cal-
culate in the government attorney and paralegal costs
the final expenditure is that much greater. Accidents
where we are liable are inevitable and thereis no prob-
lem compensating the injured party. But thereisabig
problem with paying claimants/plaintiffs solely be-
cause we have failed to implement the easy fix. Just as
there are accidents we are liable for there are accidents
where we are not liable, but end up paying anyway,
because liability cannot be refuted. It cannot be re-
futed, because no evidence or documentation that we
met the owed standard of care exists.

In too many cases, the United States is forced to pay
aclaim or loses litigation because the facts will not
allow usto rebut the assertion (in some jurisdictions
it's a presumption) that we should have known about
the hazard. Consequently, it's presumed we did have
notice and failed in our duty of reasonable care to
maintain the premises in a reasonably safe condition
for the safety of business invitees on the premises.

Y our claims office involvement in an effective haz-
ard prevention program, which includes a thorough
investigation of any incidents (regardless of how mi-
nor an incident might initially appear), can signifi-
cantly affect the number of claims with afavorable
result for the United States. How? Because we could
prove thislack of notice and that we had met our duty
of reasonable care owed the patron. Literally over the



years millions, in actual dollars and uncounted costs,
could be saved by the implementation of simple, yet
effective, hazard prevention and record keeping pro-
grams. These programs are essential as claimants of-
ten wait till just before the two-year statute of limita-
tionsto file their claim and, as we al know, if the inci-
dent wasn't reported, recorded, and investigated by that
time, it's nearly impossible to reconstruct it and find
witnesses.

This is where the claims officer becomes key. The
claims officer needs to work closely with BX and
commissary management to set up a hazard prevention
program where there isn’t one, and embed themselves
in the ones already establish. Further the claims offi-
cer needs to ensure the BX and commissary have a
good records keeping program for when accidents do
happen.

The hazard prevention program needs to be tailored
to your base, but all these programs should have a
similar foundation and the same fundamental ele-
ments. Like "cops and robbers" or family maltreat-
ment meetings, the claims officer should have a regu-
larly scheduled meeting with BX and commissary
management. The size of your commissary and BX
will determine how often you should meet.  If your
facilities do not already have a hazard prevention pro-
gram in place or the one they have is haphazard, you
should work with management to implement a proac-
tive program. At aminimum, “walk through” inspec-
tions must be done at specified intervals and any haz-
ardsidentified. Of course, all thiswill be for naught if
there is not an inspection log, because without this log
it will be very difficult to prove alack of notice of the
hazard when you receive atort claim after the inci-
dent--in many situations, some two years later when
the statute of limitations is about to expire. Thein-
spection log does not have to be complicated; it smply
needs to indicate the who, what, when, and where of
the inspection (e.g., who did it; when did they do it;
what, if anything, was found during the inspection,
where it was found and what was done about it). For
instance, most Base Exchange restrooms have alog
posted on the back of the door, showing when it was
last checked. Asclaims personnel, you should check
to be surethat log is kept at least two years.

When an accident, such asadlip and fall, does occur,
an investigation of the occurrenceisaMUST. But
again, without a record of thisinvestigation, the best
investigation in the world is of little value. How sim-
ple or detailed thisinvestigation is will depend on your
facilities program and the specific incident. Needless
to say, both the inspection logs discussed above and
investigation reports need to be kept for a minimum of
two years after the incident for statute of limitation

purposes. Naturally the claims office should ensure as
part of the BX and commissary programs that the
claims office is notified when an accident/incident
occurs. Because many times, the claims office is
never notified of the incident so an investigation is not
accomplished. Lastly, if you are not sure how to get
these programs started call us at JACT (DSN 312 426-
9055 and COM 703 696-9055) and we can help. Also,
if you aready know of abase with an successful pro-
gram contact that claims office. In addition, you can
get in touch with alocal supermarket, convenience
store, or retail store and learn about their hazard pre-
vention programs. Our experience has shown that
bases with the fewest dlip and fall claims have an ac-
tive hazard prevention program, which includes an
engaged claims office.

Whether thisinvestigation is easy or difficult proba
bly the most vital part of the investigation is the wit-
ness interview and locator information. Witnesses
should be interviewed early. Aswe all know memo-
ries fade and witnesses become difficult to find. For
example, many times after someone slips and falls, the
first person to assist them isnot aBX or commissary
employee, and equally often the person who fell does
not appear to be injured or to need further assistance.
(But rest assured you will find out that they were in-
jured about two years later.) Consequently, no one
gets that primary witness' name and contact informa-
tion, so when someone adjudicating the claim needsto
interview them, they can’'t be found. Even when the
primary witness is an employee and the contact infor-
mation is available, more often then not, this witness
(for that matter any witness), is not interviewed until
the clamisfiled. And asyou already know, very few
claimsarefiled early on. On the contrary, the opposite
istrue, most claims are filed at the eleventh hour.
Therefore, you can have the best contact information
in the world on whoever helped that embarrassed pa-
tron up off the floor and then went back about their
business, but what do you think the odds are two years
later that that person is going to have a clear (if any)
recollection whatsoever of that incident? Moreover,
too many times the locator information provided in
Tab D of the tort claim fileis scant and outdated. Re-
member military identification card holders change
jobs, move, retire, separate, divorce, marry, etc. Con-
sequently, simply getting awitness' name, current job,
and telephone numbers (DSN and commercial, the
later of which is often missing from Tab D) is not ade-
quate. Likewise, the witness could very easily be a
non-identification cardholder, which makesit all the
more critical enough contact information be collected.
Sufficient contact information must be obtained and
periodically updated so that the withesses who need to
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be contacted several months to years after the incident
can be located.

Bottom line: hazard prevention and record keeping
programs along with early identification, interviewing,
and complete witness locator information is absolutely
crucial! Finaly, be sure when documenting witness
interviews that you use the language in AFI 51-501,
paragraph 1.8.1 and include all the information re-
quired in paragraph 1.8.2. Having a proactive hazard
prevention and records keeping programs in place
along with comprehensive, timely, withess interviews
and current locator information will help spare our
store patrons the pain and potentially serious physical
injury that can accompany a dlip, trip, fell, or other
accident. In addition, when a claim for personal injury
or property damage is made, having that vital witness
information can literally help save the United States
millions of dollars, while ensuring claimants, whose
injuries the government is liable for, are appropriately
compensated.
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A MESSAGE FROM THE
EDITOR:

Have you worked an interesting issuein are-
cent court-martia? Have you found a great
technique or approach that could help other
base level attorneys or paralegals? Write a
short article about it and submit it to The Re-
porter!

Contributions from all readers are invited.
Items are welcome on any area of the law, legal
practice, or procedure that would be of interest
to members of The Air Force Judge Advocate
General’s Corps. Send your submissionsto
The Reporter, CPD/JA, 150 Chennault Circle,
Building 694, Maxwell AFB, AL 36112, or e-
mail Capt Chris Schumann at
chris.schumann@maxwell.af . mil.
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