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FROM THE EDITOR

In thisissue of The Reporter we are fortunate to have
articles written by the individuals with perhaps the best
perspective of the military commissions established by
President Bush in November 2001. Col Will Gunn, the
chief defense counsd in the Office of Military Commis-
sions and Col Frederic Borch |11, the chief prosecutor,
have provided excellent articles describing the roles and
responsibilities of the defense and prosecution asthe
military tribunals come closer to fruition. In addition to
our usual fare, Mg Christopher vanNatta introduces us
to the little known world of the Air Force Personnel
Council. Lt Col Dawn Eflein addresses the serious
issue of suicide. Capt Erik Mudrinich shows us the path
to asuccessful VWAP program. And finally, Mg
Wendy Sherman illustrates a plan for facing therising
costs of collegetuition. Bon appetite!
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Jhe Commandant’s Corne...

Col Thomas L. Strand

Twice each year the commandants or deans of the three Service schools (the Navy Jus-
tice School includes Marine Corps and Coast Guard) meet at a predetermined venue to dis-
cuss collaboration and cooperation among the education centers. The Interservice Legal
Education Review Committee (ISLERC) was established in August 1977. The Charter of
ISLERC isto facilitate all Servicestraining and education with agoal of eliminating duplica-
tion, reducing cost, standardizing instruction and increasing training and education effi-
ciency, consistent with readiness. At the face-to-face meetings, the committee addresses all
Services legal education and training requirements and studies and analyzes curricula course
development of the Judge Advocate Generals Schools. This group also discusses and rec-
ommends changes to improve legal education and training program quality, to avoid unnec-
essary course duplication, and maximize cooperation and joint effort including sharing of
faculty, course materials and publications. Finaly, the three school administrators examine
broad educational policy regarding interservice legal education and training to ensure that all
curriculum activities are adequately coordinated.

In March 2004, your JAG School hosted an ISLERC session. Following areview of the
courses taught at Charlottesville VA, Newport Rl and Montgomery AL, the Schools' repre-
sentatives discussed court reporter training and voice activated equipment, environmental
law update courses, benefits of civilian faculty and administrators and the road ahead for dis-
tance learning, AKA distance education.

Distance learning is a hot topic among all the JAG Schools asit appliesto both attorneys
and paralegals. The technology available and course lesson plans are expanding and improv-
ing every month. This desirable education format alows DoD students to obtain both basic
subject matter education as well as updates without the time and expense of traveling from
home station or deployed locations to the brick and mortar education institutions, including
the Dickinson Law Center. Much more will be planned and accomplished to make distance
learning a more comprehensive and available resource to staff judge advocates and law of -
fice managers. Satellite, VTC, CD and on-line web based “ Just in Time” productions will
provide basic and update education for students to use at times and places convenient to
daily mission accomplishment. Interactive exercises and scenarios can be used to expand
knowledge and skills without expensive travel and absence from home and duty location.

Y our thoughts and suggestions are welcome as the Services work to improve the content and
processes of professional legal education. Send them to 150 Chennault Circle, Maxwell
AFB AL 36112 or eemail me at thomas.strand@maxwell.af.mil.

Colonel ThomasL. Strand (B.A., Bowling Green Sate University;

J.D., University of Toledo College of Law; L.L.M., George Washing-

ton University) is the Commandant of the Air Force Judge Advocate ﬂﬂﬁd&’ /. f f/‘ﬂ/{/, 60»\'»\'«/{/”5
General School, Maxwell AFB, Alabama.
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Military Commissions:

How Can You Possibly

Defend Those People?

Colonel Will Gunn

It'sthe year 2034. My six year-old granddaughter is
participating in an interactive holographic presentation
on early 21% Century history. As| walk into the room
she hits pause and turns to me and we have the follow-
ing conversation:

Granddaughter: “ Grandpa, what did you do in the
War Against Terrorism?”

Grandpa Wll: “ | defended people the United States
captured and accused of being terrorists.”
Granddaughter: “ You mean you were a guard?”
Grandpa Will:  “No, | was a defense attorney who
was responsible for defending people when they were
taken totrial. It was my job to make surethey re-
ceived the best possible defense.”

Granddaughter: “Wow! Were you good at it?”
Grandpa Will:  “I'd liketo think so.”
Granddaughter: [Incredulously] “ And you were on
our side?”

kkkkhkkkkkk*x

| recently attended the Annual TJAG Dining-In at
Bolling AFB in Washington DC. The guest speaker,
Air Force Vice Chief of Staff T. Michael Mosely, gave
arousing presentation emphasizing that we are a na-
tion at war and that judge advocates play avital rolein
that war. The general talked about the contributions
that JAGs make in military operations to include as-
sisting with targeting decisions, drafting and interpret-
ing rules of engagement, and conducting inquiries pur-
suant to the law of armed conflict. As General Mosely
spoke, it occurred to me that the work now being done
in the Office of Military Commissionsis quite a bit
different from the activities he described but just as
vital to the war effort. That’s the case because win-
ning a global war on terrorism won'’t be accomplished
merely by dropping bombs on target or by conducting
search and destroy missions. Over the long haul, win-
ning this war will require utilizing all aspects of the
nation’s power to include the intrinsic power that ema-
nates from our system of values—particularly our ad-
herence to the rule of law.

Col Will Gunn (B.S,, United States Air Force Academy; J.D. Har-
vard Law School; L.L.M., Environmental Law, George Washington
University) was a former instructor at the Air Force Judge Advo-
cate General School and is currently the chief defense counsel in
the Office of Military Commissions.
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Since being named Chief Defense Counsel in the
Office of Military Commissionsin February 2003, I've
thought quite a bit about exactly how defense attorneys
fit into the war effort. | was selected for this opportu-
nity after being nominated by TJAG and going through
a vetting process which lasted several months. The
process included a series of interviews with the De-
partment of Defense General Counsel, Mr. William H.
Haynes, and other individual s associated with the de-
velopment of the rules and procedures for conducting
Military Commissions. Over the last year, I’ ve en-
countered awide variety of reactions from people who
talk to me about my job. While nearly everyone has
heard that there are detainees in Guantanamo and that
some of those detainees may face military commis-
sions at some point, the level of information about the
detainees and the proposed commissions often doesn’t
go much further than that. Because of that lack of
information, | agreed to answer a few of the questions
I commonly receive in an attempt to provide readers
with greater insight into my role, the work of the Chief
Defense Counsel’ s Office, and military commissions.

Who are the Detainees?

There are reportedly approximately 650 persons de-
tained at Guantanamo. While they have afew things
in common—all are male and nearly all are Muslim--
they are still adiverse group. They come from more
than 40 countries and speak more than a dozen lan-

guages.

What are Military Commissions?

Under international law, a military commission isa
form of trial convened to try individuals accused of
violating the law of war.!  The term military commis-
sion goes at least as far back as the Mexican American
War.? However, military commissions have been con-
ducted much longer than that under other names.® The
United States used military commissions during nearly
every major conflict from the American Revolution to
World War 11.* The United States has not conducted
any military commissions since the period immedi-
ately following World War Il. However, this could
soon change.®



What is the Basis for the Proposed Military
Commissions?

On 13 November 2001, acting in response to the
attack on the Pentagon and the World Trade Center,
President George W. Bush issued a Military Order for
the “Detention, Treatment, and Trial of Certain Non-
Citizensin the War Against Terrorism.” This order
authorizes military commission proceedings for indi-
viduals who the President finds are subject to the or-
der. In order for the President to conclude that an indi-
vidua is subject to the order, he must find that the
person is not a United States citizen and (i) thereis
reason to believe that the individua is a member of a
Qaida; (ii) “has engaged in aided or abetted, or con-
spired to commit acts of international terrorism, or acts
in preparation therefor, that have caused, threaten to
cause, or have astheir aim to cause, injury to or ad-
verse effects on the United States...” or (iii) has know-
ingly harbored one or more individual s described in (i)
or (ii) above.

What Will Military Commissions be Like?

Military commission procedures are detailed in
Military Commission Order No. 1 dated 21 March
2002 and in a series of Military Commission Instruc-
tions that have been issued since April 2003.° In many
respects military commissions will resemble various
forms of military administrative boards. For example,
each commission panel will have at least three and no
more than seven military officer members. One of the
members must be a Judge Advocate who will serve as
the Presiding Officer. All members of the commission
panel, including the Presiding Officer, will vote on
findings and, if necessary, on a sentence.

Some of the procedural aspects resemble thosein
courts martial. For example, the presumption of inno-
cence applies and the government must prove guilt
beyond a reasonable doubt to convict. In addition, an
accused has the right to call and cross examine wit-
nesses (subject to some limitations), and an accused
has the right not to testify. Despite these similarities,
there will be some significant differences. First, there
will be alower evidentiary standard for considering
evidence. The Military Rules of Evidence will not
apply to the commissions. Instead, evidence will be
admitted if it is considered to have “probative value to
areasonable person.” While the judge advocate serv-
ing as presiding officer will get to make an initial deci-
sion on admissihility, he or she will not function as a
judge. For instance, a mgjority of the other panel
members can overrule the presiding officer and admit
evidence that has been previously excluded.

Aswith acourt martial, there will be evidentiary and
procedural motions. However, unlike a court martial,
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anytime the presiding officer encounters an issue that
could result in the termination of the proceedings with
respect to a charge, he or she must refer the issue to
the Appointing Authority for adecision.” Also, it will
require an affirmative vote of two thirds of the panel
members to convict an accused. Thisistrue for all
sentences except that imposing the death penalty re-
quires a unanimous vote by a seven-member panel.

What is the Role of the Chief Defense
Counsel?

As Chief Defense Counsel, I'm responsible for over-
seeing the defense process. Thisincludes assigning
counsel to cases, managing personnel and resources,
and avoiding conflicts of interest. The rulesenvision
the Chief Defense Counsel serving as alink between
the defense counsdl, the Appointing Authority, and the
DoD General Counsel. Inthisregard, | serveasan
advocate for the defense function in the commissions
process. I'm also responsible for ensuring that defense
counsel have sufficient training and resources to do
their jobs.

What are an Accused’s Rights to
Counsel?

Commission rules allow me to appoint a defense
counsel “sufficiently in advance of trial to prepare a
defense.”® An accused must be represented by mili-
tary defense counsel at al timesin military commis-
sions. However, an accused before the military com-
missions has options with respect to representation.
These options are similar to an accused’ srightsin a
court martial. First, an accused may request to be rep-
resented by a military defense counsel of his own
choosing. If the person selected is determined to be
reasonably available, he or she will be provided. Sec-
ond, an accused may choose to be represented by a
civilian counsel at no cost to the United States. How-
ever, one option an accused does not have is foregoing
representation by military defense counsel.

Who is Assigned to the Chief Defense
Counsel’s Office?

| have an extraordinarily talented team of judge ad-
vocates who are well prepared to represent their cli-
ents. They come from each of the services, average
more than 11 years of service as judge advocates, and
al have extensive litigation experience. My deputy, Lt
Col Sharon Shaffer, isaformer Air Force Circuit De-
fense Counsel and Circuit Trial Counsel who prose-
cuted and defended more than 170 cases. She hasaso
served as a Military Judge and presided over nearly
200 courts martial. LCDR Phil Sundel (USN) has 12
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years of litigation experience including positions asthe dan. Two other detainees that the President desig-

Deputy Chief of the Navy's Appellate Government
Division and as the Chief Defense Counsel for the
Naval Legal Service Office Northeast. He also served
asone of thefirst special prosecutors assigned to the
Rwanda Tribunals. Major Mark Bridges (USA) has
over 12 years active duty service as ajudge advocate
serving in avariety of criminal law related assign-
ments including asa Trial Counsel, Appellate Defense
Counsel, Chief of Military Justice, and Senior Defense
Counsel. He has personally prosecuted or defended
approximately 100 courts martial, handled over 100
appeals, and supervised the prosecution or defense of
hundreds of other cases. LCDR Charlie Swift (USN)
has served as defense counsel in approximately 175
courts martial (including more than 25 litigated cases
in which his clients have been acquitted of at least one
specification), as the officer in charge for the Navy's
largest detachment, and as a principal attorney for the
Navy in litigation involving the Vieques Bombing
Range. Finaly, Major Dan Mori (USMC) has eight
years of litigation experience, including having de-
fended approximately 100 cases and prosecuted 50
others. Hisrecord includes gaining acquittalsin 15
contested cases. Theteam also includes two excep-
tionally talented paralegals, MSgt Sue LaHoste
(USAF) and Legalman First Class Jason Kreinhop
(USN) as well as an experienced administrator, Chief
Petty Officer Douglas Harris (USN). | expect that the
office will expand after the commissions get under-
way.

How Have Defense Counsel Prepared for
Their Cases?

Whileit isimpossible to prepare for a specific case
without access to a client and evidence, defense coun-
sel have been involved in general preparation for mili-
tary commissions for several months. Their prepara-
tion has included cultural awareness training; thorough
examination of commission rules, orders and instruc-
tions; in-depth training in international humanitarian
law and the law of armed conflict; and a tremendous
amount of background reading.

What is the Status of the Military
Commissions?

In July of last year, President Bush designated six
individuals as eligible to be tried by military commis-
sions. Asl writethisarticle (in March 2004), two of
those six individuals have been charged with offenses
pursuant to military commission rules. Those indi-
viduas are Ali Hamza Ahmed Sulayman a Bahlul of
Y emen and Ibrahim Ahmed Mahmoud a Qosi of Su-
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nated, David Hicks of Australia, and Salem Ahmed
Hamden of Y emen have been assigned counsel and
have met with their attorneys. However, neither Hicks
nor Hamden has been charged.

What Do I Expect from Defense Counsel?

As with any defense setting, defense counsel must
focus first and foremost on achieving his or her cli-
ent’s objectives. Whilethe client’s goals are not al-
ways achievable, the defense counsel has a profes-
sional and moral obligation to pursue those objectives
provided they are not inconsistent with legal and ethi-
cal constraints. | work to keep this notion at the fore-
front of everything we do by focusing on our mission.
That mission isto vigorously, zealously, and effec-
tively represent individuals brought before military
commissions within the bounds of the law, the com-
mission rules, and the standards of professional re-
sponsibility.

Will the Commissions be Fair?

Ultimately history will judge whether the proposed
commissions were conducted fairly. |I'm encouraged
by the fact that commission panels are charged first
and foremost with ensuring that commission trials are
“full and fair.”® In contrast to some other legal sys-
tems, America uses an adversarial systemto try an
accused. This adversarial approach—with prosecutors
presenting their case and defense counsel opposing the
government’s position—will also be in operation in
the proposed commissions. Under such a system, what
defense counsel do and say is critically important to
determining fairness.

Some of the press reports I’ ve read over the last year
(particularly reports from other countries) have sug-
gested reservations regarding whether American mili-
tary attorneys would be willing to fight for commis-
sion clients. This criticism diminished considerably
after the defense counsel sought and received permis-
sion to file an amicus brief with the Supreme Court in
the case of al Odah v. Rumsfeld.’® | predict that the
world will see that military defense counsel will do
everything in their power to fight for their clients.
Their efforts will promote the perception and reality of
fairness.

What Motivates Me?

When | started in this position my office was |ocated
near a newly renovated portion of the Pentagon that
was damaged in the attacks of September 11th. Ona
wall over an escalator in that part of the building isa
plague with words that President Bush spoke shortly
after the attacks on the Pentagon and the World Trade



Center: “Terrorist attacks can shake the foundations of
our higgest buildings, but they cannot touch the foun-
dation of America.” Upholding the President’ s vision
isa challenge faced by all those involved in the com-
missions process. Ultimately, the world will judge the
commissions and our nation on whether we can hold
true to the foundation of America as expressed in the
Declaration of Independence--adherence to the rule of
law. Defense counsel have the duty of doing their
utmost to represent individuals tried under this system
to the best of their abilities. Aswe say in our commis-
sioning oath, we will “well and faithfully discharge”
this duty.

*Major Timothy C. MacDonnell, “Military Commissions and Court-
Martial: A Brief Discussion of the Constitutional and Jurisdictional
Distinctions Between the Two Courts,” The Army Lawyer, March
2002, p. 19.

2Major Michael O. Lacey, “Military Commissions: A Historical
Survey,” The Army Lawyer, March 2002, p. 43.

3Id. at p. 42.

“MacDonndll at p. 21 and Lacey at 45.

®Provide explanation of Tokyo and Nuremberg and other tribunals.
®See hitp://www.def enselink.mil/news/commissions.html for a col-
lection of documents pertaining to military commissions. Docu-
ments on the web siteinclude the Presidential Order, all Military
Commission Orders, and all Military Commission Instructions.

"In many respects the Appointing Authority will function in a man-
ner that is analogous to a Convening Authority in the Military Jus-
tice System. For example, the Appointing Authority approves
charges that are prepared by the Prosecution. The Appointing Au-
thority also refers charges to a military commission just as a Con-
vening Authority refers charges to a court martial.

8Military Commission Order No. 1, 21 March 2002, para. 5D.
*Military Commission Order No. 1, 21 March 2002, para. 6B(1).
°Although the al Odah case presents a question which only con-
cerns the United States courts' jurisdiction over those foreign nation-
aswho are being detained at Guantanamo, it has the potential to
affect the rights of any detainees who are ultimately tried by military
commission. If the Supreme Court were to rule broadly, the ruling
could forever close the doorsto federal court jurisdiction for those
tried by military commissions. Therefore, in their amicus brief, the
military defense counsel highlighted the issues that support federal
court jurisdiction for detainees that are tried by military commis-
sions.

LEAD ARTICLE

The Reporter / Vol. 31, No. 1 7



LEAD ARTICLE

Military Commissions:
The Chief Prosecutor’sView

Colonel Frederic L. Borch II1

Asthe Chief Prosecutor---and Colonel Will Gunn’'s
counterpart in the Office of Military Commissions---|
appreciate the opportunity to complement his fine arti-
cle about the defense role in commissions with some
thoughts on the prosecution function. | want to start
by agreeing completely with Colonel Gunn that
“winning aglobal war on terrorism won't be accom-
plished merely by dropping bombs on target” but in-
stead will require using all of America stools. It fol-
lows that the President’s November 2001 decision to
create military commissions embodies the idea that, by
prosecuting and punishing a Qaida members and other
terrorists who target America and Americans, we can
use the law to protect us and thereby contribute to win-
ning the war on terrorism. Thisis because the law will
permit us to incarcerate those who have committed a
criminal act. Additionally, prosecuting terrorists
should also deter would be terrorists from committing
future war crimes and other war-related crimes against
Americaand Americans. With that statement as an
introduction, let me provide some prosecution com-
ments on the following five topics: why military com-
missions are the right forum; commission practice as a
mix of international and criminal law; the role of the
panel; the prosecutors in the Office of Military Com-
missions; and some final thoughts.

Why Military Commissions are the Right
Forum for the Prosecution of al Qaida
Members and Others Involved in Interna-
tional Terrorism Directed Against the
United States

Military commissions are the best method to guaran-
tee a“full and fair’* trial because they not only protect
national security (by safeguarding classified and sensi-
tive information used as evidence in the proceedings)
but also protect all personnel participating in the pro
cess, including the accused. Unlike courts-martial,
which today are essentially the U.S. Armed Forces
equivalent of Article 112 courts, military commissions

Colonel Frederic L. Borch 111 (A.B., Davidson College ; J.D., Uni-
versity of North Carolina; LL.M., International Law, University of
Brussels, Belgium; LL.M., Military Law, Judge Advocate General’s
School ) Col Borch was a Professor of Criminal Law at the Judge
Advocate General’s School, Charlottesville, VA and is currently the
chief prosecutor, Office of Military Commissions.
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are special war courts; they exist only during war or in
the aftermath of armed conflict.> Moreover, in con-
trast to the general criminal jurisdiction of courts-
martial and U.S. District Courts, military commissions
(whether created by Congress or by the President) are
courts of extremely narrow focus, having subject-
matter jurisdiction only over war crimes and war-
related offenses.* Note also that the military commis-
sions established by the President in November 2001
are even more restricted in scope, in that in personam
jurisdiction islimited to non-U.S. citizens.®> Addition-
aly, by virtue of their military backgrounds, the panel
members, prosecutors and defense counsel participat-
ing in those proceedings have a real-world expertise
that makes them well-suited to handle war crimes and
related offenses. Finaly, unlike Article | courts-
martial, which may be tied to a command’ s location,®
or Article Il courts, which must be held in the United
States, military commissions may be held at any geo-
graphic location.” As the Department of Defense
(DoD) intends to begin prosecutions while the armed
conflict with al Qaida continues,® the ability to hold
commission proceedings at any location allows classi-
fied and sensitive information to be better protected
and also ensures the safety of all personnel involved in
the process—panel members, defense counsel, prose-
cutors and the accused. In sum, Congress and the
UCMJ contempl ated the use of military commissions;
military commissions are specialized war courts whose
limited jurisdiction and military participants makes
them best able to deal with criminal offenses arising
out of armed conflict; and the commissions are best
ableto protect classified information critical to na-
tional security and safeguard all personnel participat-
ing in the process.

Mix of International and Criminal Law
What is exciting for all those attorneys, paralegals
and staff involved in the commission prosecution ef-
fortsis that the war crimes and other armed conflict-
related offenses triable by military commissions re-
quire both a solid understanding of the Law of Armed
Conflict and criminal law. To successfully prosecute a
war crime at amilitary commission, for example, the
prosecutor must establish that the accused’ s miscon-
duct---his criminal behavior---occurred during an



armed conflict. It follows that knowing---and under-
standing---what international law says about armed
conflict is highly important. Additionally, asthe war
crimes and other substantive offenses triable by mili-
tary commission are to be found in either the Hague
and Geneva Conventions or customary international
law, how those offenses have developed in interna-
tional law---and how tribunals like the International
Criminal Tribunalsfor Rwanda and the Former Y ugo-
davia have dealt with them---is part and parcel of the
prosecution efforts. In addition to these international
law challenges, there is the added challenge of select-
ing the best theory of liahility for prosecution. For the
upcoming prosecutions of al Bahlul and a Qosi, the
charges reflect our decision to prosecute on the theory
that the accused was part of a conspiracy or criminal
enterprise, the objects of which were to attack civilians
and civilian objects, commit murder by an unprivi-
leged belligerent, and terrorism.®

The Role of the Panel

Under the President’s Military Order, the panel de-
cides questions of fact and law. Consequently, while
Military Commission Order No. 1 provides that the
Presiding Officer---the judge advocate who not only
provides legal advice to the panel but also isafull-
fledged member of it---makes evidentiary rulings, the
panel members have the power to overrule any such
rulings should they so decide.’® Additionally, as Mili-
tary Commission Instruction No. 2 makes clear in re-
ferring to its contents as simply “illustrative of applica-
ble principles of the common law of war,”™ it isthe
commission members who determine what offenses
are properly triable before them---to include the ele-
ments of each offense. In other words, the commis-
sion members not only decide if the prosecution has
proved each and every element of the offense beyond a
reasonable doubt, but also have the ultimate power to
determine the elements themselves. For those prose-
cutors who are used to having questions of law de-
cided by judges, the involvement of nonlawyer panel
members in these issues will require them to take a
different approach---although what exactly that ap-
proach will be remains to be seen.

Prosecutors in the Office of Military
Commissions

Given that we---like Colonel Gunn'’s folks---are part
of a Defense Department entity, it should come as no
surprise that the prosecutors come from all the ser-
vices. The Deputy Chief Prosecutor is a Navy captain
(0-6) who has prosecuted hundreds of cases during her
career as both ajudge advocate and Assistant United
States Attorney. We have two other Navy judge advo-

LEAD ARTICLE

cates---a commander (0-5) and lieutenant (0-3) as well.
There are also two Marine lieutenant colonelsin the
office, two Air Force judge advocates, and one other
Army lawyer. We expect to get another Marine judge
advocate and three more Army lawyers shortly. In
addition, we have a civilian attorney who has a good
working knowledge of Arabic, Pashto and Urdu---all
languages of considerable interest to us given that
these are spoken by more than afew of the detainees at
Guantanamo Bay. Inthe area of paralegal support, we
are fortunate to have two Marine and two Air Force
noncommissioned officers who are not only running
the day-to-day operations of the office, but also using
special computer software to organize our evidence for
trial. Finally, the prosecution efforts are directly sup-
ported by the Criminal Investigative Task Force
(CITF) located at Fort Belvoir and Guantanamo Bay.
The military and civilian investigators and analysts at
CITF work closely with al the prosecutors and parale-
galsin putting together prosecutable cases and obtain-
ing evidence.

Some Final Thoughts

On more than one occasion, | have said that the rea
trialswill not be in Cuba, but in the court of public
opinion. | sincerely believe that to be true: if our fel-
low Americans, and Allies and friends, are not con-
vinced that the military commission proceedings were
full and fair---that the accused was zealously defended
and that the prosecutor in fact proved the case against
him beyond a reasonabl e doubt---then we will not have
succeeded. After all, convicting an accused or sen-
tencing him to lengthy period of confinement is com-
pletely meaningless if the public and the world do not
perceive that the accused had afull and afair trial.
Consequently, no matter what we do as prosecutorsin
the months and years ahead, all of us must be sure that
al our actions and deeds keep this objective in sight.
Consequently, just as Colonel Gunn and his defense
team are “well and faithfully” discharging their duties,
we as prosecutors are going to do the same.

1 The phrase “full and fair” are the President’ swords and appear in
his Military Order of November 13, 2001. Military Order of No-
vember 13, 2001, Detention, Treatment, and Trial of Certain Non-
Citizensin the War Against Terrorism, 66 Fed. Reg. 57,833 §
7(b)(2) (Nov. 16, 2001) [hereinafter PMO].
2U.S. CoNsT. art. 111, § 2. Section 2 defines the power of Article Il
courts asfollows:

The judicia power shall extend to al cases, in law
and equity, arising under this Constitution, the laws
of the United States, and treaties made, or which
shall be made, under their authority;--to al cases
affecting ambassadors, other public ministers and
consuls;--to all cases of admiralty and maritime
jurisdiction;--to controversies to which the United
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States shall be a party;--to controversies between two
or more states;--between a state and citizens of an-
other state;--between citizens of different states;--
between citizens of the same state claiming lands
under grants of different states, and between a state,
or the citizens thereof, and foreign states, citizens or
subjects.

Id.
3PMO, supra note 1.

“Id.; Military Commission Order No. 1, 68 Fed. Reg. 39,374-99 (21
Mar. 2002) [hereinafter MCO No. 1]; seeaso
www.defenselink.mil/news/commissions.html

SPMO, supra note 1.

®Note, however, that “[c]ourts-martial have power to try any of-
fense under the code except when prohibited by the Constitution.”
MANUAL FOR COURTS-MARTIAL, UNITED STATES pt. 11-15 (2002)
[hereinafter MCM]. Additionally, “the authority to convene courts-
martial isindependent of rank and is retained as long as the conven-
ing authority remains a commander in one of the designated posi-
tions.” Id. pt. 11-48.

"See U.S. ConsT. art. I11; MCO No. 1, supra note 4.

8Thisis an unusual situation given that almost all war crimes and
war-related offenses are prosecuted after the end of hostilities, when
the need to protect national security information and safeguard par-
ticipantsin thetrial is greatly reduced. Deputy Secretary of De-
fense, Paul Wolfowitz, explained the unusual situation created by
terrorist hogtilities as follows:

Because of the ongoing threat from terrorists, therisksto ju-
rors are of akind that military officers are trained and prepared
to confront but that are not normally imposed on jurorsin
civiliantrials. Indeed, thejudge who handled thetrial for the
first World Trade Center attack is still under 24 hour protection
by federal marshals—and probably will be for the rest of his
life.

It is also important to avoid the risk of terrorist incidents, repri-
sals or hostage takings during an extended civilian trial. More-
over, appeals or petitions for habeas corpus could extend the
process for years. Military commissions would permit speedy,
secure, fair and flexible proceedings, in a variety of locations,
that would make it possible to minimize these risks.

See Dep't. of Defense's Implementation of the President's Military
Order on Detention, Treatment, and Trial by Military Commission
of Certain Non-citizensin the War on Terrorism: Hearing Before
the Senate Armed Service Comm., 107th Cong. 68 (2001)
(statements of _Paul D. Wolfowitz, Deputy Secretary of Defense and
William J. Haynes, General Counsel, Dep't. of Defense), available
at

http://www.senate.gov/~armed_services/hearings/2001/c011212.htm
[hereinafter President’ s Military Order Hearing] (“[M]ilitary tribu-
nals can permit more inclusive rules of evidence, aflexibility which
could becritical inwartime. . . . Military commissions allow those
judging the case to hear all probative evidence, including evidence
obtained under conditions of war, evidence that could be critical to
obtaining a conviction.”); Senior Defense Official, U.S. Dep't of
Def., Background Briefing on the Release of Military Commission
Instructions, at the Pentagon (May 2, 2003), available at
http://www.defenselink.mil/transcripts/2003/tr20030502-0144.html.

9Specifics of each individual’s charges are available at
http://www.def enselink.mil/news/Feb2004/d20040224A1 Qosi.pdf
and http://www.def enselink.mil/news/Feb2004/d20040224A1
Bahlul.pdf.

OMCO No. 1, para. 6.D.(1)

“MCI No. 2, para. 3.C.
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PRACTICUM

Special Courts-Martial May Lack Jurisdiction
in Nonmandatory Capital Offense Cases

Staff Judge Advocates for specia court-martial con-
vening authorities must be aware of potential dangers
in seeking referral of charges involving potential non-
mandatory capital offenses. Failure to properly pro-
ceed in casesinvolving such offenses could result in
the set aside of a conviction on such charges and a
potential sentence reassessment or rehearing on sen-
tence for any other remaining convictions.

Article 19, UCMJ provides “special courts-martial
have jurisdiction to try persons subject to this chapter
for any noncapital offense made punishable by this
chapter, and, under such regulations as the President
may prescribe, for capital offenses.” Rule for Courts-
Martia 201(f)(2)(C) [R.C.M.], withholds jurisdiction
over mandatory capital cases from special courts-
martial, but does provide for jurisdiction over non-
mandatory capital offenses under two circumstances:
(1) when permitted by an “officer exercising general
court-martial jurisdiction over the command which
includes the accused”; and (2) when authorized by
regulation by the Secretary concerned. R.C.M. 201(f)
(2)(C)(ii)-(iii). Examples of mandatory capital of-
fenses are premeditated murder, Article 118(1),
UCMJ, and spying, Article 106, UCMJ. Examples of
nonmandatory capital offenses are rape, Article 120,
UCMJ; mutiny and sedition, Article 94, UCMJ; and
assaulting or willfully disobeying a superior commis-
sioned officer in time of war, Article 90, UCMJ.

In the Air Force, the only regulation referencing
capital casesis AFI 51-201, paragraph 4.5.2. This
provision does not confer any authority upon a special
court-martial convening authority (SPCMCA) to refer
non-mandatory capital offensesto trial by special
court-martial.

Recently, the United States Court of Appeals for the
Armed Forces, in United States v. Henderson, 59 M.J.
350 (2004), decided a Navy special court-martial
lacked jurisdiction to try Henderson for willfully haz-
arding avessel and the lesser included offense (L10)
of negligently hazarding a vessel where the Article 110
charge was referred to a special court-martial without
consent from the general court-martial convening au-
thority (GCMCA) and there was no authority in a
regulation approved by the Secretary of the Navy.
Henderson had been charged with, inter alia, willfully
hazarding avessel. That charge was referred to trial
by SPCMCA by an officer who exercised only special
court-martial jurisdiction. The SPCMCA entered into
apretrial agreement (PTA) whereby Henderson agreed
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to plead guilty to some offenses, including the lesser-
included offense of negligently hazarding a vessel.
The greater charge was not dropped from the charge
sheet and the L10 was not referred separately.

Willfully hazarding avessel is anon-mandatory
capital offense, punishable by “[d]eath or such other
punishment as a court-martial may direct.” Manual
for Courts-Martial, United States (2002 ed.) [MCM],
Part IV, para. 34.e. Negligently hazarding avessel isa
lesser-included, noncapital offense, punishable by “[d]
ishonorable discharge, forfeiture of all pay and allow-
ances, and confinement for 2 years.” 1d.

The Government argued that the specia court-
martia had jurisdiction, despite the lack of GCMCA
permission, for three separate reasons, al of which
were rejected by the Court.

First, the Government claimed the convening author-
ity “functionally” referred the L10O by entering into the
PTA. The Court held the specia court-martial lacked
jurisdiction ab initio. Because the offense of negli-
gently hazarding a vessel never achieved the status of
an independent charge, the court’ s jurisdiction over it
derived only from the improperly referred capital of-
fense of willfully hazarding a vessel, and thus rises and
falls with the jurisdiction over the greater offense. To
recognize the pre-trial agreement as the “functional
equivalent” of anew referral would require finding
jurisdiction where it does not otherwise exist. The
Court declined to reach that result.

Second, the Government argued that, even if the
PTA was not the functional equivalent of aformal
referral, the LIO was still implicitly referred when the
SPCMCA referred the capital charge. The Court re-
jected this argument because the special court-martial
had no jurisdiction to try a capital charge without
GCMCA or Secretarial authorization. The LIO was
never formally referred under RCM 601, and was
therefore dependent upon the greater charge. The
greater charge was fatally deficient due to lack of ju-
risdiction.

Finally, the Government argued the failure to get
GCMCA permission to refer the capital offenseisa
nonjurisdictional procedural defect that was forfeited
by afailureto raiseit at trial. It relied upon a number
of recent cases that characterized certain errorsin the
referral process as nonjurisdictional. The Court, how-
ever, relying upon the precedent of United States v.
Bancroft, 3C.M.A. 3, 11 C.M.R. 3 (1953), determined
the court-martial lacked jurisdiction. There, asin Hen-
derson, the officer making the referral exercised only
special court-martial jurisdiction and referred a capital
charge to a special court-martial without the authoriza-
tionto do so. Accordingly, the court-martial had no
jurisdiction over the capital offense.

The Reporter / Vol. 31, No. 1 11



THE JUDICIARY

The Court set aside the findings of guilty to the haz-
arding avessel charge and remanded the case to the
United States Navy-Marine Corps Court of Criminal
Appeals. That Court was left with the choice of dis-
missing the Article 110 charge and reassessing the
sentence based on the remaining affirmed findings of
guilt or ordering a sentence rehearing.

Clearly, offenses that authorize the death penalty are
serious offenses. However, the proper disposition of
each caseis based upon avariety of factors and there
may be a valid situation where a commander may jus-
tifiably believe a special court-martia isthe proper
forum to resolve a case that includes a nonmandatory
capital offense charge. Air Force practitioners must be
aware that the only legitimate way to preserve jurisdic-
tion over a nonmandatory capital offense, absent any
future change in Air Force regulations, isto obtain
prior permission from the GCMCA over the command
of the accused to refer the charge to a specia court-
martial for trial.

Special Court-Martial Convening Authority
Must Exercise Care in Proceedings to Vacate
Suspended Punishment

When considering whether to recommend that an
accused’ s suspended court-martia sentence should be

Armed Forces, in United States v. Miley, 59 M.J. 300
(2004), analyzed a Navy SPCMCA'’s recommendation
to the GCMCA and concluded it did not comply with
the requirements of R.C.M. 1109. At agenera court-
martial, Miley pled guilty to and was convicted of lar-
ceny and forgery in violation of Articles 121 and 123,
UCMJ. Shewas sentenced by a military judge sitting
alone to a bad-conduct discharge, 105 days confine-
ment and reduction to the lowest enlisted grade. In
accordance with the terms of a pretrial agreement, the
GCMCA suspended the bad-conduct discharge and the
confinement in excess of 90 days for aperiod of 12
months. Approximately nine months into the suspen-
sion period, Miley provided a urine sample that tested
positive for methamphetamine. Asaresult of the posi-
tive drug test, Miley received nonjudicia punishment.
Based on thisincident, the GCM CA vacated the sus-
pended court-martial punishment. CAAF found that
the record of afirst vacation hearing was not
“appropriate for appellate review.” See United States
v. Miley, 51 MJ 232 (1999). The record was returned
to the GCMCA with the option of ordering a DuBay
hearing or holding a new vacation hearing.

On remand, the GCM CA decided to order a new
vacation hearing. At the second vacation proceeding,
Miley presented the same defense she had in the non-

vacated, base-level Staff Judge Advocates (SJAs) must judicial punishment proceeding and the first vacation

recognize that the SPCMCA performs a critical func-
tion in assisting the general court-martial convening
authority (GCMCA) to evaluate evidence and witness
credibility. Staff Judge Advocates must help to ensure
the SPCMCA fulfills the requirements of Rule for
Courts-Martial (R.C.M.) 1109.

Article 72, UCMJ, appliesto the “vacation of the
suspension of a special court-martial sentence which
includes a bad-conduct discharge, or of any general
court martial sentence.” Art 72(a) requiresthat the
officer exercising SPCMCA over the accused hold a
hearing to determine the factual circumstances sur-
rounding an alleged violation of probation.

R.C.M. 1109(d) sets forth the procedures required to
vacate a suspended general court-martial sentence.
R.C.M. 1109(d)(1) establishes the procedures for the
hearing required by Article 72. The SPCMCA must
provide a summarized record of the hearing and a writ-
ten recommendation to the GCMCA. R.C.M. 1109(d)
(1)(D). If, after reviewing the summarized record and
SPCMCA'’ s recommendation, the GCMCA determines
that the accused violated a condition of suspension and
decides to vacate the suspension, he must prepare a
written statement explaining the evidence he relied
upon and his reasons for vacating the suspension.
R.C.M. 1109(d)(2)(A).

Recently, the United States Court of Appealsfor the
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hearing — innocent ingestion. At the conclusion of the
second proceeding, the SPCMA told Miley that she
was hot recommending the suspension be vacated.
While explaining the basis for her recommendation,
the SPCMCA made several statements. Here state-
mentsincluded, “. .. I don’t think you're guilty . . . |
am not positive whether | buy your story or not . . .
Whether you knowingly ingested it or not. | don’t
know. ...” The GCMCA rejected the SPCMCA’s
recommendation. In awritten statement prepared in
accordance with R.C.M. 1109(d)(2)(A), the GCMCA
noted his reliance on a naotification letter from the
Navy Drug Screening Laboratory, the unbelievable
nature of Miley’stestimony asto her innocent inges-
tion defense, and her court-martial conviction for
“offenses involving dishonesty and deception.” The
GCMCA determined the Miley had knowingly used
methamphetamine in violation of Article 112a, UCMJ,
and vacated the suspension.

In setting aside the vacation action, CAAF found that
the SPCMCA had not made any factual determinations
whether Miley had violated the terms of her suspen-
sion. The Court stated that R.C.M. 1109(d)(1) would
have little meaning if the SPCMCA were not required
to resolve contested facts. The Court held that the
SPCMCA isrequired to provide the GCMCA an
evaluation of contested facts and a determination of



whether the facts, as found, warrant vacation of a sus-
pension.

Finding error, the Court then considered the impact
of the error. The Court pointed out that while there are
some errors committed by an SPCM CA that can be
cured by a GCMCA'’s compliance with R.C.M. 1109,
“failure to evaluate and determine contested factsis
not one of them.” The conclusionsin the GCMCA'’s
written statement were based on conclusion that had
not been found or discussed by the SPCMCA. With-
out an adequate resolution of the contested facts, the
GCMCA was left with an insufficient record upon
which to base hisdecision. CAAF set aside the vaca-
tion of the suspended punishment.

The purpose behind a vacation hearing is to deter-
mine whether or not an accused has violated a condi-
tion of a suspended punishment. Staff Judge Advo-
cates and Air Force practitioners must ensure that an
SPCMCA understands the importance of this threshold
requirement. Without resolution of contested facts, a
GCMCA will bein no position to decide the ultimate
issue — whether or not to vacate a suspended punish-
ment, and an appellate court will have to remand the
case for an additional post-trial procedure that delays
final resolution of the case.

CAVEAT

How About a “Mulligan?”

Tried by special court-martial, the accused was con-
victed of divers use of marijuana and sentenced to a
bad conduct discharge and confinement for five
months. In due course, the SJA prepared and the con-
vening authority signed an action that stated, inter alia,
“only so much of the sentence as provides for four
months confinement is approved and, except for the
bad conduct discharge [BCD], will be executed.”

On appeal, the Air Force Court of Criminal Appeals
found it unclear whether the convening authority in-
tended to approve the BCD in addition to the confine-
ment. Certain clues certainly pointed in that direction,
i.e., the phrase relating to the execution of the sentence
“except for the bad conduct discharge,” and a provi-
sion providing that the accused “will be required under
Article 76a, UCMJ, to take leave pending completion
of appellate review of the conviction,” language which
would only be necessary if the BCD was approved. A
further factor pointing in that direction was that the
staff judge advocate’ s recommendation and addendum
recommended approving the BCD. Compelled to con-
clude the action was at best ambiguous, the court di-
rected that the record be remanded to the convening
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authority for a corrected action and promulgating or-
der.

This case demonstrates the value of careful proof-
reading and attention to detail. It also, of course, un-
derscores the need for al responsible for drafting ac-
tions to be cognizant of the rules.

Playing the Percentages

In United States v. Craven, ACM 34974
(A.F.Ct.Crim.App, 21 Jan 2004), an Air Force case
with enlisted members on the court, their percentage of
the total membership fell to 28.6 % as aresult of chal-
lenges. The court then proceeded with that percentage
of enlisted members rather than one-third as required
by Article 25(c)(1), UCMJ. Theimbalancein the
enlisted/officer ratio went unnoticed by al trial partici-
pants until the panel members had heard the evidence
and were in deliberations. At that time the military
judge advised the accused that his only options were to
proceed with the existing members or add members
and proceed anew--he didn’t advise the accused of a
third option, i.e., a completely new sentencing hearing.
On appeal, the Air Force Court of Criminal Appeas
remedied that omission by directing a new sentencing
hearing.

We must al be aware that the one-third enlisted/
officer member ratio requirement pertains to the actual
trial of the case, not the percentage initially appointed
to the court. To avoid a problem such as the one that
befell the parties in this case, it makes sense to appoint
sufficient enlisted members at the outset to ensure (in
most cases) that after the challenge “smoke” dies away
there remains the necessary ratio to forthwith proceed
with the trial.

Orderly but Not so Neat

While in the process of conducting a random inspec-
tion of atrainee’s (soon to be referred to as the ac-
cused) dormitory room for neatness and orderliness,
the inspector, atechnical sergeant assigned as a mili-
tary training leader, noticed the trainee’ s open laptop
computer on his desk. He also noticed that the com-
puter was powered on and not password protected.
The inspector proceeded to open two separate files and
found nothing illegal. He then opened a JPEG photo
filethat had arather provocative title. The photo that
emerged was of a naked woman, potentially less than
18 years of age, who was lying with an older man,
engaged in sexually suggestive conduct. The inspector
proceeded to open another JPEG file containing a
similar photo.

On aroll now, he went to the computer’s“C” drive
and opened the directory where the file with the pro-
vocative title was located. Upon opening thefile, he
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found a photo of a clothed, but suggestively posed
female child. He then opened ancther file that showed
the same child totally nude, except for adigitally gen-
erated leaf covering her pubic area. Hethen closed the
files, returned the computer to the original display of
icons, secured the room, and reported the incident.

In due course, the accused was charged with one
specification of knowingly receiving child pornogra-
phy, and another of knowingly possessing child por-
nography, both in violation of federal law and Article
134, UCMJ. Tried by general court-martial for the
offenses, the accused was convicted, contrary to his
pleas.

On appeal to the Air Force Court of Criminal Ap-
peals, in a case styled United Satesv. Astley-Teixera,
(A.F.Ct.Crim.Apps. 21 October 2003), the defense
argued that the inspector exceeded the scope of a*neat
and orderly” inspection and conducted an illegal
search of the laptop computer. Agreeing with the de-
fense that the accused had a reasonabl e expectation of
privacy in the laptop computer and the files stored
therein, the Court reversed the conviction and dis-
missed the charge and specifications.

The court reasoned that although the government had
an “institutional right to inspect” that did not necessar-
ily remove Constitutional protection. Reviewing Mili-
tary Rule of Evidence (M.R.E.) 313(b) and the various
instructions admitted into evidence establishing the
purpose and limits of such random inspections, the
court found it clear that while the stated purposes for
the inspection were quite broad, the scope was not
unlimited. The court found that the accused’ s com-
mander intended the inspection to be limited to the
specific purposes of cleanliness, order, décor, safety,
and security. Ergo, the scope of the inspection had to
be limited to reasonable measures to effectuate those
purposes. After evaluating the law and the evidence as
to the purpose of the inspection, the court concluded
that the inspector was not authorized to peruse the
electronic files on the accused’ s computer. Thus, at
the point where he began opening files on the com-
puter, he exceeded the permissible scope of the inspec-
tion.

In inspection situations such as here detailed, it be-
hooves those involved to keep in mind that there are
limits to how far they can go. The fact that it may be
proper to “thumb through” magazines and files found
in dormitory rooms, does not mean that electronic files
on personal computers can aso be “thumbed through”
during a“neat and orderly” inspection.
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FOIA Requests for Personnel
Information

At one time or another, virtually every base legal
office has seen a Freedom of Information Act (FOIA)
reguest for persona information. Most often, the re-
quester is asking for one of three types of information:
(1) specific information about a particular individual
or group; (2) alist of personnel at the base, or within a
particular unit; or (3) verification of an individua’s
status (for example, grade, length of service, current
position, etc.).

Pre-9/11, personally identifying information (name,
grade, duty address, official title and pay information)
for military and civilian personnel assigned overseas
or to sensitive or routinely deployable units was rou-
tinely withheld under Exemption 3 of the FOIA. The
same information was released on personnel who did
not meet these criteria. But, a9 Nov 01 memo from
Mr. D.O. Cooke, Director of the DoD Office of Free-
dom of Information and Security Review, announced a
new approach. Under the new DoD policy, release of
names and other personal information must be more
carefully scrutinized and limited. Exemption 6 should
be used as needed to further protect personal informa-
tion, as discussed below.

Here's how the new standards apply to the three sce-
narios:

1. Information on specific individuals. Although the
case law isn't perfectly consistent, the prevalent view
has been that basic employee information should be
disclosed, except where there is some evidence of
agency misconduct, or there is no legitimate public
interest in disclosure. Thus, where an employeeis
named in arecord in connection with his or her officia
duties, ordinarily the name should be released. The
new DoD policy establishes an exception “in special
circumstances where the release of a particular name
would raise substantial security or privacy concerns.”
This exception has not been tested in court, but ap-
pears to be reasonably related to the realities of our
post-9/11 increased security posture.

2. Personnel lists. The old rule' s distinction for per-
sonnel assigned overseas, or to sensitive or routinely
deployable units, has been diminated. Now, the rule
has been broadened to include all active duty, Guard
and Reservists, civilian employees, contractors, and
even military dependents. Unlessthere isno “security
or privacy concern,” lists containing personal informa-
tion should not be rel eased.



3. Status verification. The Cooke memo leansto-
ward withholding, but leaves it up to the compo-
nent services to develop specific guidance. The
memo suggests that release is appropriate only if
doing so would not raise security or privacy con-
cerns, and the information has been routinely re-
leased in the past. In the absence of any Air
Force-specific supplemental guidance, the best
course is probably to follow the standard sug-
gested in the Cooke memo.

The Cooke memo is available online at http://
www.defenselink.mil/pubs/foi/guidance.html, under
thetitle “Withholding of Personally Identifying Infor-
mation Under the Freedom of Information Act
(FOIA).” For further guidance, please call AF/JAA.

Public Display of Flags on Base

Inherent in command is the responsibility to act in
the best interests of the command. Most often, we
characterize this as the commander’ s responsibility to
maintain morale, good order and discipline. In doing
S0, commanders can experience a tension between
protecting our Constitutional guarantees, such as that
of free speech, and taking actions necessary to pro-
mote or preserve morale and maintain good order and
discipline. Recently, several commanders have had to
address issues involving the display of the Confederate
battle flag (Stars and Bars) or some form of it, on vehi-
clesor on or in front of base quarters.

For a number of years, some States have incorpo-
rated aform of the Confederate battle flag into their
official State flags. This has been amatter of contro-
versy with arguments on one side that the flag is a part
of their history that deservesto beretained. Others
view it for its symbolic ties to the preservation of the
ingtitution of slavery and believe it should not be
flown. Given the origins of the flag and the ongoing
controversy in many states, to include Georgia, Missis-
sippi and South Carolina, display of the battle flag can
be potentially divisive and even polarizing. Insuch a
situation, an installation commander has the authority
and responsibility to act to preserve morale and main-
tain discipline and good order--despite placing reason-
able restrictions on free speech. The maintenance of
morale, good order and discipline provides alegitimate
military purpose for command action.

That said, each case must, of course, be evaluated on
its specific facts. Flying the flags of all the Statesin
one location or displaying them in a hallway does not
present the same dangers to morale, good order and
discipline as does displaying the Confederate battle
flag in front of one's quarters or in the back window of
one's car following aracial incident on base or in the
local community. In some situations, AFl 36-2706,
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Military Equal Opportunity and Training Program,
may apply. Under the AFI, installation commanders
have an affirmative duty to provide an “environment
that is free from unlawful discrimination....” (AFI 36-
2706, para4.1.1) But, inless severe circumstances, a
commander may be left with the broader concept of
affirmatively maintaining good order and discipline.

An examination of AFI 51-903, Dissident and Pro-
test Activities, is also relevant to such issues. Some
cases may involve either a manifestation of dissent, a
form of protest, or some other activity addressed by
that AFI. Paragraph 1 of the AFl emphasizes that,
“Air Force commanders have the inherent authority
and responsibility to take action to ensure the mission
is performed and to maintain good order and disci-
pline.” Specifically, they “must preserve the service
member’ s right of expression, to the maximum extent
possible, consistent with good order, discipline, and
national security.” In other words, commanders must
balance individual interestsin free speech--i.e., Consti-
tutional rights--against the duty to preserve good order,
discipline, and national security. Instructiveisthe
AFI’s emphasis on preserving freedom of expression
to the maximum extent consistent with maintaining
good order and discipline. This creates an obligation
to take reasonable actions tailored to the circumstances
and recognizes that reasonable limits and restrictions
based on time and place are preferable to absolute
bans. If nothing short of a ban will aleviate the im-
pact on morale and discipline, then a complete ban is
not only appropriate but probably required.

The AFI explicitly recognizes that the Constitutional
rights regarding freedom of expression are not unlim-
ited--particularly among service members--and not
merely in the context of EOT or dissident and protest
activities. For example, military policy requires adher-
ence to dress and appearance standards, prohibits the
display of unauthorized items on uniforms, prohibits
the display of certain tattoos, and limits the political
activities and campaigning of military members. Vio-
|ations on these restrictions of freedom of expression
are, of course, enforceable under the Uniform Code of
Military Justice.

While a commander’ s authority to restrict certain
activitiesis broad, it is not without bounds. The facts
requiring any restrictions on freedom of expression
should be carefully documented to defend the action
against claims of arbitrary or capricious actions and to
establish the reasonableness of the command response.
The Staff Judge Advocate' sroleis, of course, to assist
the commander in taking a reasonable and defensible
action.
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Adjusting Dates of Rank and Effective Dates
of Promotion

In past months, JAA has reviewed several requests
to adjust dates of rank and effective dates of promo-
tion. The usual scenarioisafirst lieutenant will be
selected for promotion to captain but post-selection is
involved in some type of misconduct. Asaresult of
their misconduct, the commander delays their promo-
tion for six months and then, prior to the six-month
delay expiration, recommends promotion and a corre-
sponding date of rank adjustment. The recurring issue
iswhat date did the officer meet standards warranting
promotion with a commensurate adjustment to their
date of rank.

Title 10, Section 624(d)(2) provides that an officer
whose promotion has been delayed and who is subse-
quently promoted will have the date of rank as he
would have had if there had no delay, unless the Secre-
tary (SecAF) determines the officer was unqualified
for promation during any part of the delay. Air Force
Instruction (AFI) 36-2501, Officer Promotions and
Selective Continuation, para. 5.7.3. provides:

“If the commander determines the officer
unqualified for promotion during part of
the delay period, at the end of the delay the
commander recommends an adjustment to
the officer’s date of rank and effective date
of promotion, consistent with the date the
officer met standards.” (Emphasis added)

AFI 36-2501 offers no guidance for a commander to
determine how and when an affected officer meets
standards. Most commanders respond with their stan-
dards-based adaptation of Justice Stewart’s classic
obscenity standard, “1 know it when | seeit.”* But
SecAF has not supported this seemingly arbitrary stan-
dard and its corresponding recommended date of rank
adjustment. The preferred practice is for acommander
to prepare awritten memorandum, articulating when
and why an officer has demonstrated compliance with
Air Force standards warranting promotion. This
memorandum should be included in the casefile that is
forwarded to the SecAF for consideration. For exam-
ple, following an investigation and administrative ac-
tion, if the officer acknowledges their wrongdoing,
accepts responsihility, etc., then the date of their re-
sponse could be the recommended adjustment to their
date of rank and effective date of promation. If the
commander remains unconvinced but at a later date,
based on an officer’s adherence to Air Force core val-
ues and duty performance, is persuaded they are
“reblued,” then that date may be appropriate for their
recommended adjustment to the officer’s date of rank
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and effective date of promotion. Regardless of the
date, the important lesson is for commanders to be able
to clearly articulate or explain why, prior to the recom-
mended adjusted date of rank, the officer was unquali-
fied for promotion; and why the commander was con-
vinced on the recommended adjusted date of rank, the
officer met Air Force standards and thus, qualified for
promotion. If you have any questions, please call ei-
ther Lt Cols Roan or Druschel.

Jacobellis v. Ohio, 378 U.S. 184, 12 L.Ed.2d 793, 84 S.Ct. 1676
(1964) (concurring).

TORT CLAIMS AND
HEALTH LAW

Asmany of our Military Treatment Facilities
(MTFs) are affiliating with local civilian hospitals un-
der external resource sharing agreements or training
affiliation agreements, it is important to recognize
what avaluable resource 10 USC 1094(d) is. This
section of the law is often referred to as the “License
Portability Statute.” It allows licensed members of
health professions in the armed forces that are working
in a Defense Department related mission and who are
validly licensed in any one US jurisdiction to practice
in any other USjurisdiction. Thisappliesto practice
on or off federal installations. MTFs must follow the
provisions of DoDI 6025.16 in implementing this
statutory provision. If implemented properly, this can
be an effective tool in facilitating relationships with
off-base facilities.

RES GESTAE

The 2003 Medical Law Consultant Conference was
held in Rosslyn, VA from 30 March — 1 April 2004.
The conference marked the 35" Anniversary of the
Medical Law Consultant Program, and featured The
Judge Advocate General and the Deputy Surgeon Gen-
eral as keynote speakers. Attendees included incum-
bent Medical Law Consultants, graduates of the Medi-
cal Law Consultant Course at Ma colm Grow USAF
Medical Center, the Medical Law Branch and Health
Affairs Branches of JACT, Air Force TRICARE legal
counsel, and representatives from the Office of the
Surgeon General.

VERBA SAPIENTI

During the Medical Law Consultant Conference
noted above, much discussion was devoted to reasons
adverse action decisions by Medical Treatment Facil-
ity (MTF) Commanders might be overturned or modi-
fied. Most often, the reasons are clinical or profes-
sional in nature, such as a conclusion by the Surgeon



ADMINISTRATIVE LAW NOTEBOOK

General that the provider in question may not have
been afforded sufficient orientation or remedial train-
ing, if such training was reasonable, warranted and
available. Other issues may include undue bias of
hearing members, improper communication with hear-
ing members, significant lack of opportunity for the
provider to review the charges and evidence against
him or her, and inconsistencies between allegations of
incompetent performance and concurrent written ap-
praisals or commendations for the same individual.
While most actions are upheld by the Surgeon Gen-
eral, some do fall short for the reasons noted above,
and it iswise to carefully follow the provisions set
forth in AFI 44-119 when handling clinical adverse
action cases.

ARBITRIA ET IUDICIA

A fact pattern like the following indicates the value
of vigilancein reviewing the medical record. A
claim for substandard care had been made for an inci-
dent that occurred over five years earlier, though the
patient only recently had learned of the cause. Specifi-
cally cited in the claim was failure to diagnose an in-
jury during an emergency room visit by a“Captain
Smith.” The records, which were incomplete, con-
firmed such care by thisindividual, but the claims offi-
cer found it odd that there was not record of a Captain
Smith on the base at the time of theincident. The only
mention of the individual was made by an Emergency
Room nurse at the time the patient was seen.

The claims officer interviewed hospital personnel
who were at the facility when the incident took place.
Fortunately, one of the long-time civilian employees
there recalled that, at the time, some contract workers
were being used in the Emergency Room. Further
inquiry led to the discovery of a*“Cathrine Smith” (not
actual last name) who was an independent contractor
inthe MTF at thetime. The patient’s attorney was
notified, the claim against the Air Force denied, and a
separate action was later brought against the contrac-
tor. The case demonstrates the importance of legible
and accurate medical records, aswell as the impor-
tance of following up discrepancies.
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The Secretary of the Air Force Personnel Council:

The Most Important

Organization You’ve

Probably Never Heard Of

Major Christopher vanNatta

Thewhat? The Secretary of the Air Force Personnel
Council? Personnel Council. Personnel Council.
Nope, never heard of it.

Actualy, that isnot too surprising. Itisnot asif
there are recurrent articlesin the paper about the
Council; or aTV news story; or even a TV show —you
will never seeit portrayed on JAG. Truth betold, the
AFls themselves barely mention the Personnel Coun-
cil. The Council does most of its work quietly, tucked
away in one corner of a big building on Andrews AFB,
and without much publicity. But, there is one signifi-
cant down side — it is sometimes hard for judge advo-
cates to find out, not just what the Council does, but
how they can best help their clients (be it the member
or the command) whose cases are going to be heard by
the Personnel Council.

The Council is actually one of three quasi-judicial,
deliberative boards that make up the Air Force Review
Boards Agency (the other two are the Air Force Civil-
ian Appellate Review Officer (AFCARO), which no
one except labor and employment lawyers cares very
much about, and the Air Force Board for Correction of
Military Records (BCMR), which everyone has heard
of). The Director of the AFRBA isan SES-5, and he
reports to SAF/MR who, in turn, reports to the Secre-
tary. Asyou can probably see, the Personnel Council
issquirreled away in the lexicon of “higher headquar-
ters” whereit doesitsjob in relative anonymity.

So, what is the Personnel Council’s job? Well, that
depends; it has several. It might be helpful first to
point out that the Council is governed by AFI 36-2023,
which sets forth the organization, membership, and
functions of the Council and its component boards.
The Council is made up of five component boards
(which makes the AFRBA wiring diagram alittle
nightmarish), all of which are run by a senior Colonel,
who is the Director of the Personnel Council. Thefive
component boards are the Department of Defense Ci-
vilian/Military Service Review Board, the Air Force
Decorations Board, the Air Force Clemency and Pa-
role Board, the Air Force Discharge Review Board,

Major Christopher C. vanNatta (B.S, J.D., Indiana University;
LL.M. Georgetown Law Center) is a former Circuit Trial Counsel
and Air Force JAG School faculty member. Heis presently legal
advisor to and member of the Personnel Council, which advises the
Secretary of the Air Force on military personnel issues.
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and the Air Force Personnel Board. The Director of
the Council presides over each one of these boards,
while the other members of the Personnel Council sit
on the boards. The membership of the Council is
made up nine active duty and full time reserve and/or
guard senior officers (one major, two lieutenant colo-
nels, and six colonels) from varying career fields, in-
cluding among others, doctors, judge advocates, per-
sonnelists, and pilots. A few senior enlisted personnel
and Air Force civilians fill out the full time member-
ship of the Council. There are aso anumber of other
senior officers and enlisted personnel, both active duty
and reserve, who serve as collateral board members
and sit on boards in place of absent board members or
when their particular expertise might be helpful.
While there are a number of individuals who serve on
the Council, any one board is composed of a panel of
only five Council members.

Most judge advocates would never have to get in-
volved with the Civilian/Military Service Review
Board or the Decorations Board. Asfor the former,
the Air Force is the executive agency for DoD’s Ser-
vice Review Board. The Review Board's functionis
to review the applications of civilians who served
alongside the military during times of conflict and who
are now claiming that their quasi-military duties entitle
them to the status and benefits normally given to mili-
tary members who served in combat. This board re-
views applications that relate to any of the military
services. A couple notable examples of civilians who
have received such recognition include the Flying Ti-
gers and the WASPS. While ajudge advocate from
the Council (typically the senior legal advisor) will
serve on the Service Review Board, it would be very
rare for any other judge advocate to be involved with
an appeal .

The Decorations Board is, as the name implies, the
group that reviews and makes recommendations on
proposed decorations for Air Force members. Again,
while one of the legal advisors from the Council sits
on this board, there would be little need for involve-
ment from other judge advocates. By contrast, judge
advocates are much more likely to be involved with
one of the other three component boards of the Person-
nel Council.



The Clemency and Parole Board is, not surprisingly,
the board that reviews applications for clemency and
parole from Air Force members confined in one of the
disciplinary facilities used to house military members.
The Board is made up of the Director of the Council,
the executive director of the Clemency and Parole
Board, a senior Security Forces officer, a representa
tive from JAJR, and one of the legal advisorsto the
Council. The Board reviews petitions for clemency,
which are granted |ess than one percent of the time,
and makes determinations regarding parole, to include
offering parole, addressing parole violations, and ter-
minating parole.

The Board is also involved with the Return To Duty
Program and mandatory supervised release, two pro-
grams unique to military confinement. The return to
duty program is a rehabilitation program designed to
offer certain enlisted personnel in confinement an op-
portunity to return to active duty. Although a detailed
description is beyond the scope of this article, it should
be noted that the requirements for entry are quite rigor-
ous, and the Board examines each case very carefully
before making the decision to allow an individual to
participate.

Mandatory supervised release, on the other hand, isa
relatively new program that makes it possible for in-
mates close to their minimum release date, to be re-
leased and supervised by confinement officials until
their term of confinement ends. Although the details
of this program are also beyond the scope of this arti-
cle, it should be noted that judge advocates (and in
particular defense counsel) are very likely to bein-
volved in this aspect of the Council’swork. Indeed,
defense counsel who continue to represent clientsin
confinement, can do much to help them when their
cases come before the board.

The Discharge Review Board (DRB) provides yet
another opportunity for defense counsel to help their
clients, but legal office judge advocates should also be
aware of this board’ s functions. The DRB’ s responsi-
bility isto review discharges of former officers and
enlisted personnel to determine whether an inequity or
impropriety necessitates an upgrade of the discharge.
Contrary to one of the most prevalent mythsin the Air
Force, dischargesarenot . . . repeat . . . are not auto-
matically upgraded after 6 months. We hear a surpris-
ing number of applicantstell us they were informed by
their commanders, first sergeants, and, yes, even de-
fense counsel, that their less than honorable discharges
will be upgraded. The DRB can upgrade aless than
honorable discharge but only if individuals apply for
review of their case. Such former military members
are entitled to arecords review and/or to make a per-
sonal appearance (with or without representation) be-

fore the five-member board to review and discuss the
facts and circumstances of their case and to plead for
relief. The quasi-judicial DRB’s hearings and delib-
erations take place behind closed doors, though the
hearings are recorded. If the DRB finds an inequity
(i.e., alack of fairness, substantive deficiencies, sig-
nificant mitigating circumstances, or other equitable
consideration) or an impropriety (a harmful procedural
defect) the DRB can upgrade the character of the dis-
charge (e.g., from general to honorabl€) and change
the reason and authority for the discharge (e.g., from
minor disciplinary infractions to Secretarial Author-
ity).

There are some important considerations for both
defense counsel and legal office personnel. Legal of-
fice personnel need to remember that the only informa-
tion the DRB will seeiswhatever theindividual pre-
sents and whatever isin thefile. If the evidence sup-
porting a particular Article 15 is not in thefile, for
example, then the DRB may not appreciate the degree
to which evidence supported a particular charge. In
addition, to the extent commanders can memoriaize
their decision-making, it will make it easier for the
DRB to understand several years later what the com-
mander was thinking when he or she imposed punish-
ment or initiated the discharge.

Defense counsel, who would not ordinarily be per-
mitted to represent someone before the DRB, can nev-
ertheless help their clientsin a couple significant ways.
First, make sure your clients understand thereis no
such thing as an automatic upgrade to one's discharge.
Air Force members facing discharge who believe there
will be an automatic upgrade may erroneously choose
not to contest a discharge they believe will be up-
graded in six months anyway. This approach, while
very Sun Tzu chic (don’t fight the battle unless you
have to), will only add insult to injury when the
“automatic” upgrade does not materialize.

Second, take some steps to prepare your client for
their DRB appearance. Advise them, first and fore-
most, to apply no matter how well deserved their dis-
charge may have been —to use a soccer metaphor, you
will miss 100 percent of the shots on goal that you
don't take. Also, personal appearances are the most
likely to lead to success. The upgrade rate for indi-
viduals who come to Washington DC (Andrews AFB)
isten times higher than for record review cases. Fi-
nally, find waysto “represent” them before the DRB
even though you can’t actually represent them. For
example, write aletter on their behalf, draft a checklist
of things for them to compile prior to submitting an
application, prepare the application for them, and pre-
pare a package for them to submit to the DRB since
the board will consider whatever the former member
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wishes to present. If you have questions or want to discuss procedures

Perhaps the most significant of the component or the like, do not hesitate to contact one of the three
boards (at least as far as judge advocates are con- legal advisors assigned to the Personnel Council.
cerned) isthe Personnel Board. This board, again
composed of at least one doctor, one judge advocate,
the Director or Deputy Director, and two other senior
officers, isresponsible for advising or acting for the
Secretary on personnel issues that require Secretarial
action. In other words, for al those situationsin the
AFlsthat call for Secretarial action of some variety,
the Personnel Council (in the form of the Personnel
Board) will beinvolved. Of course, thereisnothing in
the AFIs about the Personnel Board, which is why
SAFO 240.8 is so important. Through that Secretarial
order, the Secretary has delegated his authority to act
in many of these cases to the Director of the AFRBA,
who is required to consider the recommendation of the
Personnel Board.

Cases typically reviewed by the Personnel Board
include, among others, officer discharges, enlisted
lengthy service probation cases, dual action cases, offi-
cer grade determinations, 2Lt NQP actions, enlisted
demotion actions, conscientious objector cases, retire-
ments and resignationsin lieu of discharge, and other
resignationsin lieu of court-martial. Since these cases
are the bread and butter of most defense counsel and
the raison d' etre for legal office military justice/
adverse action divisions everywhere, it is probably not
necessary to discuss presentation of these casesin
great detail. But, afew points are worth mentioning.

Don't forget that after the NAFs and the MAJCOMS,
there is the Personnel Board; in other words, consider
your audience. Anything you write (and defense coun-
sel, thisincludes you), the Board will read, carefully
and critically. If you want to wrap yourself in the hy-
perbole and sarcasm . . . fine. Just make sure not to do
it too tight. Don’t assume we have access to anything
and everything. If thereisapoint to make or evidence
to present, then present it. Thisraisesthe final point.
Thereis no right to appear before the Personnel Board,
but the AFIs do not say anything about presenting ad-
ditional statements from you or your client. No matter
which side you are on, thinking creatively can pay
huge dividends before the Personnel Board.

The Personnel Council may not be the most well
known organization in the Air Force. But, for judge
advocates, it is nevertheless an extremely important
one. Paying careful attention to the AFIs and thinking
creatively (whether government or defense) will only
ensure that the Personnel Council has the best informa-
tion available in a given case to make the important
decisions that can have a profound effect on the lives

of the people involved. Editors note: The Trial Brief will returnin

the June 2004 edition of The Reporter.
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SUICIDE AND THE MILITARY JUSTICE
PROCESS

Lieutenant Colonel Dawn Eflein!

When caught in the crossfire of the military justice
process, an accused may begin to feel asthough his
situation is hopeless and hislifeis not worth living
anymore. No single factor precipitates this; rather, it is
acombination of different factors coupled with the
accused's own thoughts—and the synergistic effect
that resultsis greater than the sum of the parts. Tragi-
cally, that sometimes culminates in asuicide.

In my current position, | was recently involved in a
case in which it appears that the accused ultimately
committed suicide. Thiswasn’'t my first experience
with thistragic event. | entered the Air Forceasa
mental health nurse, and worked on an inpatient unit
where some Air Force members were admitted follow-
ing suicide attempts and where occasionally patients
would attempt suicide. This background has affected
my work as alegal advocate—sometimes when | was
a prosecutor, but always when | was a defense counsel,
and | carry that with mein my current assignment asa
trial judge. We have all had our suicide awareness
training. We are aware that an individual who is fac-
ing legal problems can be“at risk” of suicide. Wetry
to be alert to some of the indicators and make (or en-
courage) appropriate referrals if we are in a position to
do so. Sowhy isit aways such a shock when a mili-
tary member facing trial takes his own life? And what
can we, as part of the military justice process, do to
lessen the risk that an accused may attempt suicide?

To find answers to that question, let’sfirst look at
the process through the eyes of an accused: MSgt X
has been in the Air Force for 18 years, and it is hislife.
His EPRs have been firewall 5s. He is married and has
two sons, ages 5 and 14. Hiswifeisafull-time mom
because his youngest son has severe medical issues
and requires her full attention. He isalmost finished
with his bachelor’s degree, and plans to have it done
when heretiresin two years. About thistime last
year, MSgt X had his wisdom teeth taken out and was
prescribed Tylenol #3 for the pain. He took what he
needed and kept the leftovers in his medicine cabinet.
Six months ago, he was playing basketball with his
friend and they collided during the game. MSgt X hurt
Lt Col Dawn Eflein (B.SN., University of Texas at Austin; J.D.,
University of California at Davis; L.LM., International Law, The
Judge Advocate General’s School, US Army, Charlottesville, VA)

iscurrently a military judge in the Pacific Circuit, Yokota Air
Base, Japan.

his ankle and his knee—nothing broke, but it sure hurt.
Hisfriend landed flat on hisback and wasin alot of
pain. When MSgt X got home, he took some Tylenol
#3 for the pain, and gave two tablets to his friend to
take for hisback. Hisfriend called him the next morn-
ing and asked for some more, so MSgt X took him two
more tablets on his way to work. MSgt X also took
another Tylenol #3 before he went to work that morn-
ing. Unfortunately for him, when he arrived at work
he was notified that he had been selected for arandom
urinalysis. When the result came back positive for
codeine, MSgt X panicked. Helied and told OS| that
he didn’t know how that could happen. The next two
days he felt so bad that he went back in and confessed
to his own use, but he didn’t say anything else. His
friend was in another squadron, but got called in about
amonth later because some of the airmen in his squad-
ron were using illegal drugs. When asked about his
own drug use, he told the OSI that MSgt X had given
him Tylenol #3 on two occasions for his back.

MSgt X is charged with use and distribution of a
controlled substance, both on multiple occasions, and
also with making afalse official statement. At the
Article 32 hearing, he learns that he could go to jail for
25 years and that regardless of what happens he will
very likely lose his Air Force career. Asthetrial date
approaches, MSgt X isfeeling stressed, and not sleep-
ing at al because heis soworried. It feelslike every-
thing is crashing down around him. He becomes with-
drawn at work because he realizes that his co-workers
soon will know what he is charged with. Heisreluc-
tant to seek help from the Commander—after all, she
preferred these charges against him. He doesn’t want
to go to his First Sergeant, because he believes that the
Shirt probably aready thinks he’sadruggie and aliar.
Command checks on him once, but he puts on a brave
front, and he has continued with his exemplary duty
performance. Therefore, Command thinks that he
must be okay, and assumes that his defense counsel,
hisfamily, and his friends are looking out for him.

Now think about what happens when he goes to see
his defense counsel, Capt B. Capt B gives him some
options and some advice. He urges MSgt X to
“prepare for the worst and hope for the best.” MSgt X
doesn’t think he could ever be prepared for a punitive
discharge, let dlone 25 yearsinjail. Capt B thinks he
should plead guilty and then try to get mercy on sen-
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tencing. But afederal drug conviction? What will
happen to hisfamily? How will he provide for them?
His wife doesn’'t have marketable skills, and their son
needs her. Eventually he agreesto follow Capt B’s
advice, but it isa gut-wrenching decision. Asthey
prepare for the Careinquiry, MSgt X discovers he has
to articulate in a public forum that he intended to use
drugs, distribute drugs, and then that he intentionally
lied about it. Pretty shameful stuff for asenior NCO...
and he'sjust not surehecan doit. Capt B isaso tell-
ing him that for sentencing, he must get character
statements from former supervisors and commanders.
MSgt X just can’'t doit. How can hetell hisformer
bosses what he has done? How can he ask them to put
their names and reputations on the line for him? He
gathers up his ‘attaboy’ folder, and tells Capt B that
that will have to suffice.

His situation at home worsens. He fedls increasingly
guilty about what he is putting his wife through. Heis
frightened about what will happen to them when he
goestojail and loses hisretirement, as well as his fu-
ture ability to get any kind of a decent job. He can
barely look at his 14-year old, because he has tried to
teach his boy to always tell the truth and to stay away
from drugs. Having always been the “strong” onein
the house, he stuffs all his feelings and thoughts and
concerns down deep inside and doesn’t discuss them at
home. He stops his exercise regimen—it’sjust too
hard to run five miles when you only sleep for three
fitful hours at night and have no appetite. He be-
comes isolated from hisfriends. He istoo embar-
rassed to ask anyone to go to lunch or to do anything
with him, and most of his acquaintances avoid him
because they don’'t know what to say. Hisonly ‘real’
friend was the other NCO that isinvolved in this mess,
and they have each received a*“no contact” order that
prevents them from talking to or seeing each other. He
stops going to the gym and pretty soon his life consists
of only leaving the house to go to work. Hefeelslike
he doesn’t have anyone to talk to.

He thinks about the support services-as a SNCO, he
knows he can go to the chaplain or to Life Skills. He
makes an appointment with the chaplain, but breaks
down crying in the office. Even though the chaplainis
very understanding, he feels humiliated. Talking to
the chaplain helped, so he makes another appointment.
But things are piling up, and he doesn’t want to talk
about it, so he breaks the appointment.  The morning
of trial, MSgt X is found on aremote part of the base
with a self-inflicted gunshot wound to the head. He
leaves a note saying that he loves his family very much
and this is the best way he knows to make sure that
they are cared for financially.

22 The Reporter / Vol. 31, No. 1

What are some of the indicators in the above sce-
nario that MSgt X may be slowly deteriorating and
that he may begin to think that suicide isa possible
solution? First, al of his plans for the future have
changed radically in avery short period of time. His
self-image has been drastically altered, and he per-
ceives that others see him asa“druggie” and a“liar,”
which are descriptors that no career military person
could ever easily come to terms with. Heis frightened
about what will happen to his family when he goes to
prison, and concerned about his own safety when he is
in prison. Hecan't leep, can’t eat, and has given up
going to thegym. Heincreasingly isolates himsel f
socially. He starts obsessing about how he will pro-
vide for hisfamily, and to him, the situation looks
hopeless. He has no outlets for the guilt, stress, anger,
anxiety, and depression that are beginning to over-
whelm him.

Tria counsel may be thinking, “What does any of
this have to do with me? I’m not a mental health pro-
fessional nor do | get to interview the accused, so how
am | supposed to notice any indicators?” While the
prosecutor’ s main focus is on preparing the case, he
should a so be paying attention to information that
may indicate that an accused could be suicidal. A
thorough prosecutor starts early with interviews, talk-
ing to the commander, the first sergeant, the witnesses,
the accused’ s coworkers and supervisors, and if listed
as defense witnesses, possibly even some of the ac-
cused’s family members. If during the course of these
interviews the trial counsel is made aware of informa-
tion that raises questions about the accused’ s emo-
tional well being, thisinformation must not be ignored.
If awitness indicates a concern for the accused due to,
for example, changesin behavior or indications of
depression, thetrial counsel should discuss these con-
cerns with the defense counsel so that the appropriate
action can be taken. Defense counsel may not be
aware of these changes in their client’s behavior and
will likely welcome the fact that the prosecutor has
brought thisto their attention. Of course, in cases
where trial counsel receives information from a wit-
ness or any other source that the accused may bein
imminent danger of harming himself or others, he
should not hesitate in notifying the appropriate au-
thorities along with the defense counsel.

Furthermore, trial counsel should be proactive in
addressing thisissue with the unit. Trial counsel
should discuss with the unit whether or not there are
any concerns from their end as to the mental well be-
ing of the accused. In some circumstances it may be
necessary for the unit to designate a friend, coworker
or supervisor to essentialy “keep an eye” on the ac-
cused during trial. It isimportant that this person’s



role be defined as one who is there to help ensure the
accused brings no harm to himself during avery
stressful timein hislife, and not to act as an agent of
the prosecution. For example, in a case where an indi-
vidual may be convicted at the end of the duty day,
with sentencing to take place the following day, the
prosecutor may want to suggest that the unit designate
afriend or coworker to spend time with the accused
during that period of time. Just remember to coordi-
nate this with the defense counsel so that they are
aware of what actions the unit is taking with regard to
their client.

Sometimes when the accused is on administrative
hold, the unit decides (generally with the advice of the
legal office) that he should not be allowed to take
leave. While commanders usually have good reasons
for wanting to ensure that an accused is available for
trial by denying leave, in many instances thereisnot a
valid basis for this position. Given the fact that trial
events and dates are generally coordinated well in ad-
vance and the accused’ s presence is not required 24-7
from preferral to trial, trial counsel should take into
consideration the accused’ s mental well being in addi-
tion to other factors when advising the commander on
the issue of pre-trial leave. Often an accused wants to
visit with family, old friends, or other support systems,
and he should not necessarily be denied this opportu-
nity solely because thereisatrial somewhere in the
offing. Trial counsel should discuss with commanders
that absent an indication that the accused will not re-
turn from leave for trial or will commit additional mis-
conduct while on leave, commanders should take into
consideration the importance of providing the accused
access to this support network.

Defense counsel, of course, isin aposition to see the
accused, see his family and/or friends, and talk to his
coworkers and supervisors. As adefense counsel,
when | briefed military members facing court on the
process and what they could expect at each stage, |
would talk to each one about their mental status, their
support system, and their outlets for stress. Also, with
each of my court clients, | asked them point blank if
they had thoughts of hurting themselves and would
dicit acommitment from each one that they would
call meif they began to have those thoughts. Surpris-
ingly, some of the accused members that had such
thoughts were facing charges that to me weren’t the
crime of the century...but they were important and life
altering to the accused, and the accused’ s perceptions
are what really matter. Each Area Defense Counsel
(ADC) should maintain an open channel of communi-
cation with his’her Chief Circuit Defense Counsel
(CCDC) to get guidance when they face a situation in
which they feel suicide may be apossibility.

What if aclient reveals an intention to take his own
life or otherwise injure himself during the course of a
defense counsel’ s representation of that client? Can
the defense counsel disclose this information and not
violate the attorney client privilege? Air Force Stan-
dards of Criminal Justice, 15 Oct 02, standard 4-3.7,
Advice and Service on Anticipated Unlawful Conduct,
covers among other topics a defense counsel’ s obliga
tions as they relate to the disclosure of information
relating to the representation of aclient. Thispara-
graph was amended to read that a defense counsel may
reveal information relating to the representation of a
client to the extent the lawyer reasonably believes nec-
essary to prevent the client from attempting suicide or
causing serious bodily harm to herself or himself.?

What if the unit comes calling in an attempt to locate
the accused? If they are motivated by a concern that
the accused may commit suicide or otherwise harm
himself, the Standards allow for disclosure. The same
paragraph states that a defense counsel may reveal
such information to the extent the lawyer reasonably
believes necessary to assist Air Force authoritiesin
locating the client when those authorities believe the
client may attempt suicide or cause serious bodily
harm to herself or himself.®> Obviously the decision to
reveal information relating to the representation of a
client should not be taken lightly, but defense counsel
need to be familiar with the available guidance should
asituation arise where a client demonstrates awilling-
ness to injure himself or take his own life.

What options, other than disclosure, are available to
you should a client begin to demonstrate the warning
signs? One defense counsel related to me that he
would ask his court clients the name of the person with
whom they talked to for support or when they needed
to vent. When the client gave them a name, the de-
fense counsel would say, “can | talk to that person?”
In thisway, counsel could explain to the accused that
it was important that he not go through this process
aone. If the named individual was a spouse or a par-
ent, sometimes it hel ped the accused to have someone
else explain the process to them after the accused in-
formed them of the charges. (Of course, if theclient
did not consent, the counsel never contacted the other
person, but continued to encourage the client to main-
tain a support system.)

Asamilitary judge, in an 802 session, | ask each
side if they have any security concerns. | need to
know if there are withesses or family members who
have been aggressive or who feel threatened so | can
take appropriate measures to ensure the safety of eve-
rybody in the courtroom. Some defense counsels
choose not to answer that question with respect to the
accused, and that istheir right. However, | ask the
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question to ensure safety, and many times, even if
counsel chooses not to answer, at least they are think-
ing about the issues. One suicideistoo many, anditis
never appropriate to simply ignore the possibility.

Also, when | brief the bailiff prior to each court, |
ask him to maintain situational awareness at al times
for all participantsin the courtroom. No matter what
the charge, generally the court-martial isthe most seri-
ous event thus far in the accused’slife. | express my
concern to the bailiff that it isimperative to me to en-
surethat all parties are safe, and that he needs to be the
one that continually visually scans the courtroom so he
can inform me if anything looks odd or begins to look
odd. | would rather take a break and talk about an
issue than have violence or harm befall someonein
court.

Military justice professionals, but defense counsel in
particular, should also be aware of the Limited Privi-
lege Suicide Prevention Program (LPSP).* This provi-
sion creates alimited confidentiality under certain cir-
cumstances. The objective of the LPSP program isto
identify and treat those members, who, because of the
stress of potential disciplinary action under the
U.C.M.J. pose agenuine risk of suicide. In order to
encourage individuals to get treatment and make it
easier for them to obtain that treatment, the LPSP pro-
gram provides limited confidentiality under certain
circumstances.

Members may be entered into the program upon offi-
cial notification that they are either under investigation
or suspected of committing an offense under the
U.C.M.J. (i.e. when the member isread their rights).

If an individual who is officially involved in process-
ing disciplinary action, such as the first sergeant, alaw
enforcement official or the member’ s defense counsel,
suspects the member presents arisk of suicide, they
must communicate this concern to the member’sim-
mediate commander with a recommendation that the
individual be placed in the LPSP program. Any infor-
mation revealed in, or generated by the clinical rela-
tionship between the member and the mental health
provider may not be used in any existing or future
U.C.M.J action or when weighing characterization of
service in a separation, even if an MRE 513 exception
applies.® But, the information can be used for any
other “official purpose.”

The privilege lasts so long as a mental health pro-
vider determines there is arisk of suicide. The protec-
tion ceases when the provider notifies the member’s
commander that the member no longer poses arisk of
suicide. Any information generated after disenroll-
ment is not protected.

Some may suggest that if an accused demonstrates
suicidal behavior they should be placed in pre-trial
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confinement. The argument is essentially that because
an accused may be suicidal they have demonstrated a
willingness to “not appear at trial.”® All parties to the
trial should be aware that although an accused’ s men-
tal condition is an appropriate consideration in decid-
ing whether to place an accused in pretrial confine-
ment, suicide risk alone does not justify pretrial con-
finement.” While an accused service member's mental
condition is an appropriate consideration, it must be
relevant to the two basic criteriafor pretrial confine-
ment: (1) whether the accused will be present for trial;
and (2) whether the accused is athreat to commit other
acts of serious misconduct.® The health and welfare of
military personnel is a command responsibility. Order-
ing or continuing an accused in pretrial confinement
solely because he is suicidal is not a proper command
response.’

Suicideisavery rea problem facing today’s Air
Force, and not just for those facing disciplinary action.
Those of us working within the military justice system
need to understand that enormous stressis placed on
an accused. It isimperative that we be aware of indi-
cators and to know where to turn when faced with the
serious possibility that an accused is contemplating
suicide.

Special thanks to Capt Christopher M. Schumann, Air Force
Judge Advocate General School Military Justice Division, for his
significant contributions to this article.

2Air Force Standards of Criminal Justice, 15 Oct 02, Standard 4-
3.7(e)(iii).

3Air Force Standards of Criminal Justice, 15 Oct 02, Standard 4-3.7
(&)(iv).

“AFI 44-109, Mental Health, Confidentiality, and Military Law, 1
Mar 00.

5See, AFLSA/JAIM policy letter, 8 Mar 00.

5R.C.M. 305(h)(2)(B)(iii)(a)

U.S. v. Doane, 54 MJ 978 (AFCCA 2001).

81d. at 983. The Court concluded that the intent to commit suicide
does not amount to serious misconduct warranting pretrial confine-
ment and noted that thereis a*“fundamental difference between how
we treat an accused who is athreat to himself and an accused who is
either athreat to flee the jurisdiction to avoid prosecution or to com-
mit other serious offenses.” 1d. The Court noted that an accused
who is athreat to himself isrefered to mental health practitioners for
evaluation and treatment.

But see, USv. Wardle, 58 M.J. 156 (CAAF 2003). In Wardle, the
Court concluded that the government had properly established that
the accused was a flight risk and therefore pretrial confinement was
warranted. One of the factors the government and the military judge
considered in that case was the accused’ s suicide attempt after fail-
ing to report for duty. In the concurrence, the Court stated “[a]
reasonable belief that an accused will commit suicide beforetrial isa
legitimate factor to be weighed, along with all other evidence, in
determining whether pretrial confinement is appropriate.”




VWAP: A Call to Action
(Are You Prepared to Respond?)

Captain Erik Mudrinich

“ Can you help me? | have just been raped!” At
some point in your career you may hear these words.
Y ou may hear them if you are amedical provider, a
Security Forces Investigator, a Commander, a First
Sergeant, or a Judge Advocate. The question becomes
what do you do? Are you prepared to respond? The
answer should be aresounding “YES, we can help,”
and hereis how:

The History of Victim’s Rights

The Air Force Victim Witness Assistance Program
(VWAP) arose as aresult of the federal government’s
effortsin the 1980s and 90s to increase the protection
and rights given to crime victims and witnessesin the
criminal justice process. Inits preamble to the 1982
Victim and Witness Protection Act (VWPA), Congress
stated that “without the cooperation of victims and
witnesses, the criminal justice system would cease to
function; yet with few exceptions these individuals are
either ignored by the criminal justice system or simply
used as tools to identify and punish offenders.”*

The Department of Defense followed suit shortly
thereafter. In 1994, DoD Directive 1030.1 and DoD
Instruction 1030.2 implemented the victim rights di-
rective throughout the armed services. DoD Instruc-
tion 1030.2 in particular states that all military services
are required to report the number of victims and wit-
nesses who were advised of their rights and established
the Victim and Witness Assistance Council, and re-
quiring that similar councils are established on all ma-
jor military installations.

The Air Force established its VWAP program in
November 1993 and incorporated the program into
AFI 51-201, Administration of Military Justice.®
Some highlights of these laws include: providing pun-
ishments for those who harassed, intimidated, and
threatened physical harm against victims and witnesses
in order to prevent or hinder them from testifying, pro-
viding a crime victim's fund to help compensate vic-
tims, and the creation of avictim’'s hill of rights.

Capt Erik Mudrinich (B.A., &. Olaf College, MN; J.D., Hamline
University, MN), is currently the chief of environmental law at Luke
AFB, Arizona. Heisamember of the State Bar of Minnesota.
Luke’'s VWAP program was recently recognized by AETC's Sexual
Assault Assessment Team (SAAT) as being a model program. Spe-
cial thanks to Capt Felix Sutanto for his contributions to this article.

Among others, the victim’s hill of rights states that a
victim has the right to be treated with fairness and re-
spect for their dignity and privacy. A victim also has
the right to reasonable protection from the suspect or
the accused.*

The victim can expect the Judge Advocate's Office
to notify them of all court-martial proceedings, includ-
ing conviction, sentencing, confinement, and release,
and to confer with the prosecuting judge advocate re-
garding the case. Victims and witnesses should also
expect that the government will make every effort to
provide them with information about medical services,
social services, restitution, counseling, treatment and
support programs.®

Installation Level Program: The Three
Pillars of Success

Itisclear that all installations must ensure that alle-
gations of sexual assault are thoroughly investigated
and that victims of such crimes are provided all neces-
sary support, protection and assistance available to
them. A critical aspect to prompt and compassionate
response is astrong Victim Witness Assistance Pro-
gram.

The Judge Advocate General, Major General Tho-
mas Fiscus noted the importance of this program:
“VWAP must be a cornerstone of an effective military
justice system. Thisvital program ensures that con-
gressionally mandated rights of victims are protected
and that the role of victims and witnesses in our disci-
plinary process are enhanced.”®

Three pillars are vital in supporting a robust and co-
hesive VWAP program, these include: training, coor-
dination and outreach.

Training

The foundation of military effectivenessistraining.
We train to be the best; we train to handle any situa-
tion and we train to keep our people safe. To havea
successful VWAP program, training is of paramount
importance. Victim Liaison Officers, who under Air
Force regulations are appointed “to assist avictim dur-
ing the military justice process,” must understand the
purpose and the workings of the VWAP program.
Victim Liaison Officers must be assigned to victims
immediately after an assault is reported and must fol-

The Reporter / Vol. 31, No. 1 25



low through with care until further assistance is not
requested. AFI 51-201, Administration of Justice,
Chapter 7, isthe starting point for all Victim Liaison
Officers.

Once the Victim Liaison Officer has been adequately
trained, the focus shifts to the base command structure.
Commanders and First Sergeants are crucial compo-
nents in the VWAP process. They are deeply involved
in ensuring that their troops are promptly taken care of.
To do this, they must be provided with adequate re-
sources and training on the VWARP program. This
training can be accomplished in numerous mediums
and forums. Training can be briefed at Commander’s
Calls, Status of Discipline meetings, First Sergeants
Breakfasts and on a case-by-case basis. One useful
tool isthe development of a“VWAP CD-Rom” with
guidance, forms and VWAP contact information for
Commanders and First Sergeants to use as a desktop
resource.

In addition to having a robust installation-training
program, outside and local agencies also play a power-
ful role in a successful VWAP Program. Local rape
shelters and state VWAP programs can provide excel-
lent on-site training as well as valuable coordination
and support. For instance, Luke AFB is a member of
the Arizona Sexua Assault Network (AZ-san), which
is anonprofit organization joining state and local sex-
ual assault resources into a cooperative entity.

Coordination

The second pillar is coordination. Coordination is
central to arobust VWARP program. Without coordi-
nation, even the best-intentioned VWAP program will
fail. One crucial step of coordination is the creation of
aVictim Witness Assistance Council (VWAC) and
Sexual Assault Response Team (SART). The VWAC
should be chaired by a senior wing leader such asthe
installation Vice Commander, and should consist of
members from the following agencies. Command Rep-
resentatives (Commanders and First Sergeants); Law
Enforcement (Security Forces and the Air Force Office
of Specia Investigations); Medical Providers
(Emergency Room Daoctor & Life Skills); Social ser-
vices (Family Support Center, Family Advocacy,
Chaplain, MEO); Lega Representative (Victim Wit-
ness Liaison Officer); Public Affairsand Media Liai-
sons; and Community Agencies (Local and State Vic-
tim Programs, Local Shelters).

Meetings should be held on aregular basis to discuss
particular cases aswell as provide opportunities for
further VWARP training. In addition to reporting train-
ing and publicity efforts, the VWAC will report the
number of cases currently being handled and the types
of services being rendered. The VWAC ensures an
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interdisciplinary approach is followed by victim and
witness service providers, maintains a vigorous train-
ing program and ensures instal l ation-wide awareness
of available services.

Members of the SART team (typically comprised of
legal, medical and law enforcement council members)
coordinate in the event of a sexual assault for immedi-
ate response and support of the victim. It isalso ad-
vised that every installation devel op a sexual assault
response plan, which is widely disseminated to the
base community to facilitate prompt response.

Coordination of servicesrendered to avictim isalso
acrucial component of the VWAP program:

“Your programs must include arobust re-
cord keeping component to effectively cap-
ture victim/liaison interactions. | expect
that program monitors or liaisons will es-
tablish afile folder on each supported vic-
tim and witness, recognizing that such in-
formation constitutes a system of records
under the Privacy Act. The core document
in the folder should be alog sheet that
tracks when services were provided to each
victim.”’

With effective record keeping, coordination of ser-
vices becomes possible. One tool, which is recom-
mended, is an electronic database to supplement the
use of paper files. Luke Air Force Base has created
such a database by using Microsoft Access. Such a
database enables the Luke AFB team to improve coor-
dination of services. The database also allows VWAP
Council members to have quick and reliable access to
VWAP information; ensuring victims and witnesses
are effectively tracked throughout the VWAP process.
When the database is updated with new information,
an e-mail is automatically sent to all members of the
VWAP Council through the use of an incorporated
mail merge program. The VWAP database facilitates
the detailed documentation of victim liaison support,
resulting in enhanced victim services.

The use of aTria Counsel VWAP Checklist and a
Victim Liaison Officer Checklist are also an important
part of the coordination process. Such checklists are
useful for trial counsel when dealing with victims and
monitoring the services rendered in support of that
victim. Checklists should include, at a minimum, vic-
tim contact information, forms provided and subse-
guent contacts made with the victim. The use of de-
tailed checklists will facilitate victim care and coordi-
nation of services.

Coordination with civilian and state providersis cru-
cial to an effective VWARP program. State and local



victim advocacy groups can provide valuable support,
training, and coordination of services. Local shelters
can provide safe haven for victims, state VWAP pro-
grams can provide counseling and compensation, and
civilian victim advocates can provide dynamic training
to base volunteers. Y our installation should have
Memorandums of Understanding (MOU's) or Coop-
erative Agreements in place with local and state pro-
viders.

Outreach

Finally, arobust VWAP program means little if
those who it is meant to serve do not know it exists.
Public outreach is the crux of an effective VWAP Pro-
gram. A primary mission of the VWAC isto inform
the base community of the services available. Public
outreach can be accomplished in numerous ways, but
creativity, persistence and innovation are central to the
development of a public outreach program.

One recommendation is to have a“Multimedia’
team assist in the creation of media and advertising for
the VWAP program. Thisteam may consist of web-
designers from your local communications squadron,
base graphics or photography, public affairs — the pos-
sihilities are endless. Developing an installation
VWAP webpage is an effective forum to inform the
community about your program. Posters, informa-
tional tri-folds, VWAP laminated cards, bumper stick-
ers and other media may also be utilized.

Community outreach with your local and state pro-
vidersis also worth its weight in gold. Community
providers can offer great insight in the creation of vol-
unteer advocacy programs.

The Secretary of the Air Force, Hon. James G.
Roche noted the importance of the VWAP Program:
“As we travel around the world, we are convinced that
our Air Forceis one of the safest environmentsin
which to live and work, and that is why we find the
issue of sexual assault to be most troubling. While the
vast majority of our Airman act with great respect,
care and honor toward each other, sexua assaults are a
societal problem, and, as such, are reflected in out Air
Force. That isnot an excuse, but it adds importance to
solving the problem since our nation properly holds us
to a higher standard”®

The importance of the VWAP program is clear, the
tools and resources are out there, now it is up to you to
ensure that when you are asked the question: “Can you
help me? | have just been raped!” the answer isare-
sounding “Yes, we can!”

Congressional findings and declaration of purpose, Act Oct. 12,
1982, P.L. 97-291, § 2, 96 Sat. 1248 Act Oct. 12, 1982, P.L. 97-291,
§ 2, 96 Stat. 1248. This portion of the findings appears as a note on
18 U.S.C.S1512.

2The Victim and Witness Assistance Program”, 39 A.F. L. Rev.
57, Maj. William W. “Zeb” Piscnotte, USAF and Maj ReginaE.
Quinn, USAF.

®Air Force Instruction (AFIl) 51-201, Administration of Military
Justice, Ch. 7 (November 2003).

:AFI 51-201, supra, sec. 7.9 - 7.11.

Id.

®Special Subject Letter 2004-3: “ Victim and Witness Assistance
P7rogram" , 17 March 2004, Mgjor General Fiscus

Id.

8 nterim Measure for Victim Support” Policy Letter, 1 April 2004,
General John P. Jumper and Hon. James G. Roche
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W) Victim Witness Assigtance Program
' Checklist

1. Victim/Witness Information:

a Name
b. Address:
c. Telephone Numbers: (H) (W)
d. Status. Victimor Witness

2. CaseInformation:

a Date of Incident:
b. Place of Incident:
c. Alleged Offense(s):
d. Name of Alleged Offender:
e. Address of Offender:
f. Telephone Number of Offender:
g. Organization of Offender:

Victim/Witness Assstance Yes No N/A

3. Havethe following documents been given to the victim/witness:

a. DD Form 2701, Initial Information for V/W

b. DD Form 2702, Court-Martial Information for V/W

c. DD Form 2703, Post-Trial Information for V/IW

d. DD Form 2704, VV/W Certification/Election re Inmate Satus

e AFB VWAP Pamphlet

f. DD Form 2701 Insert, AFB Points of Contact

4. Hasthe victim/witness been personally notified of the following
rights:

a. Theright to be treated with fairness and respect for their
dignity and privacy

b. Theright to be reasonably protected from the accused offender

c. Theright to be notified of court proceedings
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Victim/Witness Assistance

Yes

No

N/A

5. Hasthe victim/witness been informed of the place where they
may receive emergency medical and socia services?

6. Hasthe victim/witness been informed of the following
counsdling, treatment, support programs:

a. Family Advocacy

b. Chaplain Services

c. Family Support Center

d. Clinica Psychologist and/or Clinica Sociad Worker (Mental
Hedlth)

e. American Red Cross

f. Air Force Aid Society Financial Assistance Program

0. JAG Legd Assistance Program

7. Hasthe victim/witness been informed of the status of the
Investigation of the crime to the extent appropriate?

8. Hasthe victim/witness been informed that any attempted
intimidation, harassment, or other tampering should be promptly
reported to the Law Enforcement Desk of Security Forces?

9. Hasthe victim/witness been informed of the following forms
of restitution:

a State Victim/Witness Ass stance Compensation Funds

b. Article 139, UCMJ

c. Private Lawsuit

d. Possible condition of apretrial agreement or sentencing

10. Hasthe victim/witness completed a AFB VWAP
customer service survey?

11. Date we first met with victim/witness:

a Subsequent contact (date):

b. Subsequent contact (date):
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Give Me Shelter: Section 529 Plans and the
Legal Assistance Client

Major Wendy Sherman

Many new parents and new grandparents are think-
ing of starting some sort of college savings plan for
their kids' future education. Apart from the obvious
benefit of putting away money today for tomorrow’s
large expense, educational savings plans can also serve
as an advantageous vehicle through which your wills
client can gift money to children today, yet still retain
control over those funds until the minor attends col-
lege. Thereisalso apotentially significant advantage
for your estate-planning client who may be looking for
long-term tax benefits from contributions to educa-
tional tax-advantaged savings plans. Want to offer
your legal assistance client practical and simple advice
about one way to provide for her heirs? Talk tothem
about Section 529 plans.

History of Qualified State Tuition Plans

In the recent past, college savings vehicles were not
particularly advantageous. Either the custodian loses
control of the account too early,* the rate of return is
insignificant,? or the limits on income and contribution
rates are prohibitive.®> Then, as part of the Small Busi-
ness Job Protection Act of 1996, Congress created
what became affectionately known as “ Section 529
Plans.” However, in 1997, as part of the Taxpayer
Relief Act,” Congress clarified the rules on Section
529 Plans and since then, there has been a proliferation
of state plans. The original plans were called “prepaid
tuition plans.” These plans allowed a donor to pur-
chase future tuition credits for a beneficiary at today’s
prices.® However, most prepaid plans contained limi-
tations and penalties designed to discourage the use of
the “tuition credits’ at any other ingtitution, or within
any other State.” Realizing the need for a greater sav-
ings vehicle, Congress broadened the definition of
“qualified state tuition plan” to include “ savings
plans.” These savings plans, or Section 529 Plans, and
their tax advantages, are the focus of this article.

Major Wendy Sherman (B.A.,Western New England College; J.D.,
Western New England College School of Law) is currently assigned
as an Instructor in the Civil Law Division at the Air Force Judge
Advocate General School, Maxwell AFB AL. Sheisa member of the
Sate Bar of Massachusetts.
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What Exactly is a Section 529 Plan?

A Section 529 Plan is nothing more than atax-
advantaged savings vehicle for college education.
These are programs established and maintained by a
state or an agency or instrumentality of astate.® The
state plan must meet a few requirements before it can
receive the tax benefits conferred by section 529. The
program must restrict contributions to those made in
cash, it must assess a more-than-de minimis penalty on
any refund of earnings, provide separate accountings
for each beneficiary, prohibit contributors from direct-
ing the control of investments, prohibit the use of any
portion of the account to be used to secure aloan, and
provide safeguards to ensure the savings does not ex-
ceed that which is necessary to provide for higher edu-
cation expenses.’ Should a state satisfy all these re-
quirements, that state may create a program designed
to help save for higher education. The state may run
the program, or employ a professiona financial man-
agement corporation, as an agent of the state, to invest
and fund the plan.’°

Withdrawals and Maximum Contributions

Unlike other available savings vehicles, the limita-
tions on contributions do not pose an impediment to
saving enough money for college. With a Section 529
Plan, adonor can deposit up to $11,000 per year per
beneficiary without incurring any penalty.™* In addi-
tion, should a donor wish to deposit more, he or she
can place $55,000 into the account and the money is
treated asif $11,000 was deposited each year for five
years (called a five-year averaging election).”? Of
course, that donor, on behalf of that beneficiary, can
deposit no other funds, until the five years have
passed. Also, there are no income restrictions which
would disallow contributions from those who earn
over acertain sum of money.

Withdrawal s can be made at any time, but if the
withdrawal is not used for qualified educational ex-
penses, a penalty isimposed upon the earnings,™ plus
taxation at the account owner-donor’s rate. However,
there is an exception should the funds not be needed
due to scholarship or disability.** In the event achild
receives a scholarship, or cannot receive higher educa-
tion due to a disability, any withdrawals will escape
the 10% penalty. However, the withdrawal will be



reported to the account owner-donor, not the benefici-
ary, thereby increasing the tax rate for the earnings.
To get around this, some analysts recommend that, in
the case of a scholarship award, pay the money to the
educational institution without regard to the scholar-
ship, causing the withdrawals to be reported to the
beneficiary.® Additionally, there is an exception for
attendees of the U.S. Military Naval, Air Force, Coast
Guard, or Merchant Marine Academies, to the extent
payments do not exceed the cost of advanced educa-
tion. Thereisno penalty tax on payments from a 529
Plan that are not used for educational expenses, effec-
tive for tax years after 2002.

Tax Benefits of a Section 529 Plan

The best thing about a Section 529 Plan isitstax
benefits. Donations are made into a beneficiary’s ac-
count with after-tax dollars. The money isinvested
and the earnings are tax-deferred over the life of the
account, for both federal and state tax purposes. Some
states even alow an income deduction for contribu-
tions to a Section 529 Plan.” When money is with-
drawn for a qualified educational expense, the amount
withdrawn istax free.’® Likewise, some states do not
impose any income tax upon a qualified withdrawal.*
The funds are deemed a completed gift at the time of
transfer® so, in the absence of exceptional circum-
stances, issues such as gift taxes and generation skip-
ping taxes and are avoided.”* One slight drawback, the
tax payments owed on qualified withdrawals must be
paid from a different source of funds.?? For that rea-
son, some donors choose to retain a separate savings
vehicle to cover the taxes upon withdrawal .

The ten percent tax on payments from a Qualified
Tuition Program that are not used for educational ex-
penses does not apply to attendees of the U.S. Military,
Naval, Air Force, Coast Guard or Merchant Marine
Academies, to the extent the payments do not exceed
the costs of advanced education. This provision is
effective for tax years after 2002.

Section 529 Plans can also be used for estate plan-
ning. The gift tax “exemption” that appearsin IRC
§529 goes against the traditiona gift tax rules con-
tained elsewhere in the Revenue Code.?® Since contri-
butions are deemed completed gifts at the time of
transfer, it qualifies for the annual $11,000 exclusion.?*
As an example, awealthy couple with six children
could each contribute $55,000 per child (under the
five-year averaging election), removing $660,000 from
their taxable estates. The valueis removed from the
estate, and the money is growing over time, making
the estate tax savings even greater.

Qualified Educational Expenses and
Beneficiaries

What exactly are “qualified education expenses’?
Following the enactment of the Taxpayer Relief Act of
1997, “qualified educational expenses’ is defined as
tuition, fees, books, supplies, and equipment required
for attendance of a designated beneficiary at an eligi-
ble educational institution.® In addition, alimited
amount of room and board for a student attending at
least half time may also be characterized as aqualified
educational expense.® The funds can be used at any
accredited post-secondary educational institution.?’
The institution must be eligible for U.S. Federal finan-
cial aid programs under Title IV of the Higher Educa-
tion Act of 1965.%

When a Section 529 account is open, abeneficiary is
designated for that account. Because most states do
not have residency requirements to purchase their Sec-
tion 529 Plan,” the beneficiary can be any person the
account owner wishes to name.*® Beneficiaries can be
freely changed, without penalty or limitation, to a
member of the family of the old beneficiary. Aslong
asthe beneficiary is changed (or rolled over) to afam-
ily member, there is no “new gift,” the account benefi-
ciary issimply changed, and the same tax treatment
still applies.® “Family member,” with respect to the
beneficiary, is broadly defined to include the spouse of
the beneficiary, a son or daughter (either natural or
adopted), or a descendant of either, a stepson or step-
daughter, a brother or sister (by whole or half blood), a
stepbrother or stepsister, the father or mother, a stepfa-
ther or stepmother, a niece or nephew, an aunt or un-
cle, or the spouse of any of the above.®

With such a broad range of potential rollover benefi-
ciaries, afamily will likely be able to allow some fam-
ily member to use the investment to pay for a post-
secondary education.

Effect of Section 529 Plans upon Financial
Aid

The use of funds from a Section 529 Plan to pay for
high education expenses will not affect a person’s €li-
gibility for either the HOPE Scholarships or Lifetime
Learning Credit.*® Stated another way, if a student and
his family meet the eligibility requirements for these
programs, the existence of a Section 529 Plan will not
ater their éigibility. Federa financial aid may be
affected by the funds available through Section 529
Plans. Familiesthat expect to qualify for need-based
financial aid may find the tax savings from a Section
529 Plan may not be as significant as the amount of
aid available Additionally, should a student receive
funds from a Section 529 account, a portion of those
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funds will likely count as “income” to the student,
potentially disqualifying them from need-based finan-
cial aid thefollowing year.® Although federal aid may
be affected, state aid is usualy not affected.

Typical Section 529 Plan Management

Although there are many different state plans,® most
have the same general investment features. Some
well-known investment brokers manage the ac-
counts.*” The funds are typically invested in a broad
range of stocks, bonds and funds. The younger the
appointed beneficiary, the more aggressive the portfo-
lio; as the child nears college age, the risk will have
been gradually removed, to ensure the security of the
money to pay for educational expenses. Although the
Internal Revenue Code prohibits an account owner
from having any control over the investments, some
states do allow the account owner to chose among dif-
ferent investment styles.® For example, an account
which carries the same amount of risk throughout its
life, a stocks-only portfolio,® or a progressive account,
as described above. There are fees associated with
account management, and every state and brokerage
firm has differing fee schedules. The fees can range
from a percentage of the portfolio value, to aflat fee,
to some combination of both.*

How Do Section 529 Plans Differ from
Some Existing Savings Plans?

Some traditional savings vehicles available for col-
lege costs were bank savings account, Uniform Trans-
fersto Minors Act (UTMA), and Educational IRAS.
Of course, traditional bank savings accounts are safe,
but the rates of return make them aless-attractive sav-
ings vehicle®  Giftsto minors under UTMA are cus-
todial accounts controlled by state law and taxed cur-
rently (and subject to a“kiddie tax” if the child is un-
der 14). They areless expensive and less complicated
than establishing trusts but the assets transfer to the
child's control, usually at 18. For some parents, this
loss of control causes concern over whether the funds
will be properly used for educational expenses. Edu-
cationa IRAs were then offered by financial institu-
tions. Unfortunately, a donor cannot place more than
$500 per year in such an account. Additionaly, an
individual with modified grossincome above
$150,000 for joint returns may not make a contribution
to an Educational IRA.*

Emerging Issues Regarding Section
529 Plans

Are funds contained in a Section 529 Plan attachable
by creditors? Potentialy, any funds held in such a
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plan may be subject to threats of involuntary claims,
divorce and child support claims, and bankruptcy
claims.® Some states have implemented express statu-
tory language protecting the plans from involuntary
claims. However, in the absence of express statutory
protection, courts may be unlikely to protect the plan
assets.™ Section 529 Plans are also likely to remain
vulnerable to divorce and child support claims. Courts
may be hard-pressed to accept the argument that the
money should be preserved for future educational ex-
penses when a familial need currently exists.®® Under
today’s law, a contributor’ s bankruptcy poses arisk to
funds within a college savings plan.*® However, fed-
eral bankruptcy protection for these accounts may be
in place soon. Although bills proposing such protec-
tion were vetoed due to other provisions, thereis
strong bipartisan support for this proposal.*” There-
fore, Section 529 Plans may eventually be protected in
bankruptcy.

Section 529 Plans may not be the proper savings
vehicle for all your clients. However, the significant
financial and management advantages to be realized
through such an account make these plans well worth
considering. Given the rising costs of higher educa-
tion and the decreased availability of need-based fi-
nancial aid, the best long-term option may very well be
afinancial portfolio for your child's future. When
advising your legal assistance client about preparing
their will, providing for their children, or working to-
wards a stable financial future through estate planning,
don't forget to consider the advantages that can be
gained through Section 529 Plans, both for the donor
and the donee.

'Under the Uniform Transfer to Minors Act (UTMA), most states
allow the beneficiary to take control of the funds at the age of 18.
2savings accounts and savings bonds which typically have alow
rate of return and no tax benefits.

3Educational IRAs only allow contributions from a couple who,
filing jointly, earns less than $150,000 per year. Additionally, there
isamaximum annual contribution of $500 per beneficiary.
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A MESSAGE FROM THE
EDITOR.

Have you worked an interesting issuein are-
cent court-martial? Have you found a great
technique or approach that could help other
base level attorneys or paralegals? Writea
short article about it and submit it to

The Reporter!

Contributions from all readers are invited.
Items are welcome on any area of the law, legal
practice, or procedure that would be of interest
to members of The Air Force Judge Advocate
General’s Corps. Send your submissions to
The Reporter, CPD/JA, 150 Chennault Circle,
Building 694, Maxwell AFB, AL 36112, or e-
mail Capt Christopher Schumann at
chris.schumann@maxwell.af.mil.
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