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Marching To The Beat of A Different Drummer: Is Military Law and Mental Health Out-
of-Step after Jaffee v. Redmond?

MAJOR BARBARA J. ZANOTTI, USAF* CAPTAIN RICK A. BECKER, USAFR /*/

I. INTRODUCTION

For years the issue of whether there should be a federal psychotherapist-patient evidentiary privilege has been
debated. The latest battle for recognition of this controversial privilege was won on 13 June 1996, when the
United States Supreme Court recognized the privilege under Federal Rule of Evidence 501 in the case of Jaffee
v. Redmond. /1/ The only jurisdiction remaining which has yet to address this privilege is the military, a federal
jurisdiction with its own evidentiary rules. The military's initial reaction to the Jaffee decision has been
negative. /2/

The military's separate justice system has been criticized for being out-of-step with civilian legal systems.
Hence Cocteau's famous quip that "military justice is to justice what military music is to music.” /3/ Despite
such criticism, the law has recognized the military's need to maintain good order and discipline through its own
unique justice system. /¥

Like the military justice system, military mental health care has long had its critics. Spoofs of military medicine
exist in both print and film, with widely-known examples being Kurt Vonnegut, Jr.'s novel, Catch 22 /* and
the movie M*A *S*H. /% The question Jaffee raises is whether it is time for the military to reconsider its
opposition to psychotherapy confidentiality. This article will begin with a discussion of Jaffee, followed by a
discussion of military case law touching on the privilege, and then an examination of military mental health
care. Finally, this article will answer the question whether the military should continue to resist the privilege or
adopt a solution recognizing the privilege in a way which accommodates the military's unique needs.

Il. THE JAFFEE DECISION
A. The Trial

The Petitioner, Carrie Jaffee, filed suit on behalf of her deceased son, Ricky Allen, Sr., against Officer Mary Lu
Redmond and her employer, the Village of Hoffman Estates, Illinois. The suit was brought in U.S. District
Court for the Northern District of Illinois, Eastern Division, as a result of acts occurring on 27 June 1991. The
Petitioner's claim was twofold. The first allegation was that Officer Redmond had violated her deceased son's
constitutional rights by use of excessive force, /7/ and the second claim alleged wrongful death under Illinois
law. /8/ On that day, Officer Redmond responded to a "fight in progress” call at the Grand Canyon Estates
apartment complex in the Village of Hoffman Estates. When she arrived, she was met by two sisters of the
deceased. While running to Officer Redmond's car, they shouted to her that someone had been stabbed in one of
the apartments. The facts regarding what happened next were disputed at trial.

Redmond testified that she called for back-up and an ambulance and then walked towards the apartment building.
Before she got there, though, several men ran out of the building, one waving a pipe. Redmond testified that the
men ignored her order to get on the ground, and she drew her revolver. She then testified that two more men ran
out of the building, one chasing the other with a butcher knife. The man with the knife also ignored her repeated
orders to drop the weapon. Redmond testified that she shot the pursuing man just before he was about to plunge
the knife into the back of the pursued man. /% That man, Ricky Allen, died at the scene. Redmond testified that
people "“came pouring out of the buildings," and a threatening confrontation between her and the crowd ensued."
/10/ The facts as related in court portrayed a racially hostile environment between Redmond, a Caucasian police
officer, and those involved, mostly all African Americans. /11/ At trial, petitioner called witnesses (relatives of



Allen's, /12/ including Allen's sisters who met Officer Redmond in the parking lot) /13/ who testified that Officer
Redmond drew her weapon before getting out of her car and that Allen was not armed when he came out of the
building. /14/

During discovery in the case, Petitioner learned that Officer Redmond received psychiatric counseling after the
shooting. She had approximately 50 counseling sessions with Karen Beyer, a clinical social worker licensed by the
State of Illinois, and an employee of the Village of Hoffinan Estates. /15/ Respondents asserted a psychotherapist-
patient privilege in response to Petitioner's requests for discovery of Beyer's notes. Although the district judge
ordered the notes to be produced, respondents refused. /16/ Relying on the same privilege, Beyer and Redmond
also refused to answer questions on the subject matter during depositions and while testifying at the trial. In
response, the judge' initially fashioned a remedy providing that Officer Redmond could not testify as to her version
of the facts." Upon reconsideration, he vacated his earlier decision and fashioned the remedy which was ultimately
appealed: Officer Redmond could testify, but he would instruct the jury that they could draw an adverse inference
against Respondents on the matter. /** The jury found for the Plaintiff on both claims, awarding $45,000 on the
federal claim and $500,000 on the state claim. /19/

The respondents appealed the decision to the Seventh Circuit Court of Appeals /20/. On 6 April 1995, that circuit
joined the Second /21/ and Sixth /% Circuits in their recognition of a psychotherapist-patient privilege under Fed.
R. Evid. 501, and reversed the case . /23/ The Seventh Circuit stated that reason and experience compelled the
decision in the case before it. The United States Supreme Court granted certiorari, /* and on 13 June 1996,
affirmed the decision of the Seventh Circuit. /*/

B. The Controversy

The issue of whether a psychotherapist-patient privilege should apply in Federal trial practice has been
controversial. The Seventh Circuit noted that four other Circuits addressing the issue had declined to recognize
such a privilege. /26/Another controversial issue presented in Jaffee was, even assuming a privilege should
apply, whether it should extend to social workers like Ms. Beyer. The overarching controversy was that “the
public . . . has a right to every man's evidence" /2" and that testimonial privileges "are not lightly created nor
expansively construed, for they are in derogation of the search for truth.” /28/ On the other hand, Fed. R. Evid.
501 was drafted with flexibility in mind. /% The history of this rule is no less controversial than it's application.
Unable to reach consensus among and within the Judicial Conference Advisory Committee's nine specific rules
of privilege, Congress fashioned Fed. R. Evid. 501 as a political compromise in order to get the rest of the rules
passed. /30/ From there, debate spawned over Congressional intent: was it to freeze the law of privileges, or
aggressively develop the law in that regard? /31/ What weight should be placed on Congress' rejection of the
proposed rules? /** The Court's recognition of a psychotherapist-patient privilege settled much of this
controversy.

C. The Supreme Court's Decision

In Jaffee, the Court for the first time acknowledged that reason and experience dictated the recognition of a
psychotherapist-patient privilege and that the privilege extends to social workers. In a 7-to-2 decision, Justice
Stevens began his legal analysis by stating that "Rule 501 of the Federal Rules of Evidence authorizes federal
courts to define new privileges by interpreting ‘common law principles . . . in the light of reason and
experience."” /33/ The Court also noted that Rule 501 did not freeze the law of privileges, but rather encouraged
"the evolutionary development” of the law. /34/ With that foundation, Justice Stevens put forth the delicate
balance required to be undertaken when considering testimonial privileges: the right to "every man's evidence"
versus the greater public good advanced by the privilege, which supersedes society's search for the "truth.” /35/
The issue was thus framed as whether "confidential communications between a psychotherapist and her patient
“promotes sufficiently important interests to outweigh the need for probative evidence. . .. /36/



The Court then embarked on a discussion of the important private interests at stake. Comparing the
psychotherapist-patient relationship to the attorney-client and spousal privileges, the Court said that the
relationship is "rooted in the imperative need for confidence and trust.” /37/ The court distinguished the doctor-
patient relationship in this regard, observing that a doctor can treat on the basis of objective information and
tests, whereas he psychotherapy patient must be willing to make "frank and complete disclosure™ /38/ on
sensitive matters which may "cause embarrassment or disgrace.” /39/

Turning to the necessary public benefit served by such a privilege, the Court, again drawing analogies to the
attorney-client and spousal privileges, clearly stated that, "[t]he mental health of our citizenry, no less than its
physical health, is a public good of transcendent importance.” /41/

The Court considered the possible loss of potential evidence in such cases to be modest . /42/ The Court
reasoned that without such a privilege; communications of this nature would be chilled, in which case there
would be no evidence to obtain. Consequently, the result on the justice process would be the same whether
there exists a privilege or not. /*¥

Having discussed the concept of "reason” as it applied to adoption of privileges, the Court next turned its
attention to the "experience” of all 50 states and the District of Columbia. /** The Court observed that all have a
psychotherapist-patient privilege in one way or another, and that it "[had] previously observed that the policy
decisions of the states bear on the question whether federal courts should recognize a new privilege or amend
the coverage of an existing one.” /45/ That the states' privileges were created legislatively did not trouble the
Court, calling attention to a 1933 decision in which it had declared that "it is appropriate to treat a consistent
body of policy determinations by state legislatures as reflecting both “reason’ and “experience."™ /46/ Moreover,
the Court pointed out, once legislation is passed, the opportunity for common-law development of the issue is
lost, and an examination of the very privilege in Jaffee illustrated just that point. /47/ Finally, the Court noted
that support for the privilege could be found in the fact that it had been proposed by the Judicial Conference
Advisory Committee. /48/

Turning its attention to psychiatric treatment by social workers, the Court held that the psychotherapist-patient
privilege would apply to licensed social workers in the course of psychotherapy. The Court said that "[d]rawing
a distinction between the counseling provided by costly psychotherapists and the counseling provided by more
readily accessible social workers serves no discernible public purpose. /49/

The Court declined to define the "full contours” of this new privilege.” It did, however, reject the judicial
balancing test created by the Seventh Circuit,” stating that “the participants in the confidential conversation “must
be able to predict with some degree of certainty whether particular discussions will be protected. An uncertain
privilege, or one which purports to be certain but results in widely varying applications by the courts, is little better
than no privilege at all. ™" /52/

D. Applicability and Scope
1. To Federal District Courts

This new /53/ privilege will apply to confidential communications between psychotherapists and their patients
which become an issue in federal claims being tried in the U. S. District Courts. /54/ The "split of
authority™ between federal trial practice and state claim litigation in the federal courts alluded to by the Supreme
Court in footnote 15 has been resolved. /55/ In such cases, the Court noted that you could have a state law
providing a privilege which would be controlling even in U. S. District Courts, but still not have a "federal"
privilege. Now, in cases like Jaffee, where state and federal claims are tried together, there will be a privilege, at
least to the extent the state recognizes one. /56/ As a result, in cases where the Department of Defense (DOD) is a
litigant, such as in cases arising under the Federal Tort Claims Act, 57 HIV cases /*® and drug and alcohol



cases, /*¥ the privilege will apply. However, a new "split of authority" exists for DOD because mental health
practitioners have no privilege of confidentiality. /60/ So, although there is a federal privilege, there may be no
"confidences" to which a rule of privilege will apply.

As an illustration, let's take the Jaffee facts and apply them to a hypothetical Air Force Security Police Officer.
If the officer had gone to the Mental Health Clinic at any Air Force or Army installation, those communications
would not be completely confidential.” Anyone in the member's chain of command with a "need-to-know"
would have access to those records, effectively destroying the confidential nature of the communication. In the
military, investigators and legal personnel can readily access those records as well. /62/ Non-confidential
communications are not likely to be considered privileged under any circumstance. In litigation, it is
questionable whether the communications would be protected given that one codefendant (the United States,
through commanders, law enforcement personnel, etc.) had unlimited access to the records of another
codefendant, deeming them non-confidential, yet claiming that the communications are confidential insofar as
anyone else is concerned. Rather, it's likely the United States would be estopped from determining when such a
rule would be used as a shield and when it would be used as a sword. /63/ This split of authority exists solely
because of the lack of confidential communications with mental health practitioners in DOD. If this situation
remains unchanged, DOD is needlessly playing on an uneven field where a plaintiff may claim a valid privilege,
but DOD will be unable to.

2. To Military Courts

The impact of Jaffee on military court-martial practice is unclear. Military courts have their own rules of
evidence. /64/ The rules were promulgated

by Executive Order in 1980: /°* On the one hand, Mil. R. Evid 501(a)(4) welcomes changes recognized under
Federal Rule of Evidence 501, with some qualification. Mil. R. Evid. 501(a)(4) provides:

(a) A person may not claim a privilege with respect to any matter except as required by or provided for in:

(4) The principles of common law generally recognized in the trial of criminal cases in the United States
district courts pursuant to Rule 501 of the Federal Rules of Evidence insofar as the application of such
principles in trials by courts-martial is practicable and not contrary to or inconsistent with the code, these rules
or this Manual. /66/

On the other hand, 501(d) states: "Notwithstanding any other provision of these rules, information not otherwise
privileged does not become privileged on the basis that it was acquired by a medical officer or civilian
physician in a professional capacity.” /67/ Which provision controls? Is a psychotherapist a "medical
officer” as that term was intended? /68/ Is a psychotherapist-patient privilege "practicable™ even if we answer
the previous question in the negative? These are the issues this article will now address.

I1l. PRIVILEGES UNDER THE MILITARY RULES OF EVIDENCE
A. The Military's Resistance To A Psychotherapy Privilege

The Military Rules of Evidence became effective in 1980. /* The Drafters' Analysis discussing Mil. R. Evid.
501 states that with respect to privileges, it was necessary to enumerate those privileges which would be
recognized, rather than to adopt the approach taken by Congress in codifying Fed. R. Evid. 501. /70/ The
Drafters therefore provided the "certainty and stability necessary for military justice™ /71/ by taking privileges
from the then-present Manual /¥ and the non-controversial proposed Federal Rules of Evidence. /73/ The
Drafters allowed for the flexibility afforded the Federal Courts, however, by adopting those privileges accepted



by the Federal Courts, with some limitations-insofar as the adoption is "practicable and not contrary to or
inconsistent with the code, these rules, or this Manual." /74/ Among the privileges for individuals in the 1969
Manual were the confidential communications between husband and wife, client and attorney, and penitent and
clergyman. /75/The husband-wife and attorney-client privileges were part of the 1921 /"%, 1928 /77/ and 1951
[78/ Manuals for Courts-Martial as well.

The Drafters continued a bias against a doctor-patient privilege in Mil. R Evid. 501(d), which was also
explicitly stated in the 1969 MCM. /’¥ That bias, too, can be traced back to previous Manuals" and the language
that the maintenance of service members' health and fitness for duty overrode any privilege. /81/ Given this
language, that there exists no doctor-patient privilege in the military is quite clear. Whether the language in Mil. R.
Evid. 501(d) precludes the recognition of a military psychotherapist-patient privilege, however, is another
question. /82/ After all, although the Drafters did not adopt the psychotherapist-patient privilege proposed by the
Advisory Committee, /83/ they similarly didn't reject that specific privilege in Mil. R. Evid. 501(d). In fact,
the Drafters' Analysis, provided for purposes of discerning the intent of the Drafters, /84/ merely stated: "Rule
501(d) prevents the application of a doctor-patient privilege. Such a privilege was considered to be -totally
incompatible with the clear interest of the armed forces in ensuring the health and fitness for duty of personnel.
See present Manual paragraph 151c.” /85/ The omission is significant because while the Joint Service
Committee drew a clear distinction between doctor-patient and psychotherapist-patient privileges, the Drafters
of the Military Rules did not. /86/

Following the Supreme Court's decision in Jaffee, the Joint Service Committee on Military Justice (JSC) met to
discuss the impact on military practice. A conclusion was reached that "Jaffee, and its recognition of a
psychotherapist-patient privilege, is not applicable to the military justice system.” /87/ In a letter to all judge
advocates, The Judge Advocate General, Major General Bryan G. Hawley stated that an initial review of the
Jaffee decision "suggests that the decision can be distinguished from military practice," explaining that "[i]n
addition to being contrary to existing rules, such as MRE 501(d), military necessities and personnel readiness
make the application of Jaffee to the armed forces , impractical.” /88/ It is, against this backdrop of perceived
resistance against a psychotherapist-patient privilege by the military that we turn to the military cases in this
area.

B. Military Cases And The Psychotherapy Privilege

There have been several military appellate cases in which the concept of a psychotherapist privilege under Mil.
R. Evid. 501(d) has been commented upon. However, in not one of those cases did the court have before it the
issue of whether a psychotherapist-patient privilege is recognized under Mil. R. Evid 501. Military courts have,
however, addressed issues close to the question of psychotherapist patient privilege. The issues that have been
before the courts fall into two broad categories: Cases in which the real privilege under consideration by the
court is that of attorney-client, and cases -having to do with the absence of Article 31,/%% U.C.M.J. rights.

1. Attorney-Client Cases

United States v. Toledo /90/ is the leading case in this area. In that case, the accused was virtually “caught in the act” of
molesting his friend's five year old daughter. /* The girl's father walked into her room and found her on the bed, her
nightgown around her chest and her panties about her knees. /*? The accused quickly turned his back towards the girl's
father, stood in the corner, and began buckling and zipping his pants. /¥ After being thrown out the house, the accused was
observed walking towards the main gate. Several hours later, he was apprehended off base, his clothing was seized, and a
large semen stain was discovered on his underwear through laboratory analysis. /94/ At trial, the accused attempted to
explain the stain by claiming it occurred as a result of sexual intercourse with a woman in town that night. /95/

During the rebuttal case, trial counsel called an Air Force clinical psychologist. Defense counsel objected on the ground of
privilege, citing Mil. R. Evid. 706. /96/ Counsel argued that he secured the services of the psychologist for purposes of



looking into the accused's mental competency. Trial counsel replied that he wouldn't get into sanity issues, but was calling
the psychologist to rebut certain portions of the accused's testimony, and as a veracity witness. The military judge allowed
him to testify on those two areas. /97/ The psychologist testified that the accused never mentioned having sexual
intercourse with a woman in town on the evening in question during his 10-12 hour interview regarding the alleged
offenses and sexual history. /°® He also testified, ostensibly as a veracity witness, that the accused had been less
than candid during the interview. /°¥

The Court of Military Appeals concluded that the admission of the psychologist's rebuttal testimony was
harmless. /100/ Although not a granted issue, the Court begins a discourse on potential applicable testimonial
privileges by stating in a single sentence: "The Military Rules of Evidence recognize no doctor. patient
(emphasis added) privilege per se” (emphasis in original). /101/ The dicta continues to discuss defense counsel's
"sanity board privilege" argument in order to dispose of a potential Mil. R. Evid. 302 privilege. /102/ Finally,
the court suggests the attorney-client privilege for the accused, /103/only to reject it as well. /104/ The Court
recognized that communication to psychologists can be brought within the scope of the attorney-client privilege
if they are acting as a representative of the lawyer,” /105/ but that in this case, the privilege was unavailable
because the accused "bypass[ed] the proper appointing authorities.” /106/

In United States v. Turner, /107/ the Court of Military Appeals found that a forensic toxicologist assigned to
provide expert assistance to the defense was "the lawyer's representative™ /108/ for purposes of the attorney-
client privilege, and there was "no categorical physician-patient privilege" under the Military Rules of
Evidence." That is the entire discussion of Mil. R. Evid 501(4); and in that case, the expert under discussion
was not a psychotherapist.

United States v. Mansfield" is an interesting decision where statements made to a psychiatrist, cloaked with
the attorney client privilege, were disclosed as a result of the accused's appeal of his murder conviction. The
planned defense at trial was lack of mental responsibility. /111/ During the court- martial, however, it was
discovered that the accused had made damaging admissions to one of the defense psychiatrists, and in order to
keep trial counsel from discovering the admission through cross-examination, the defense counsel abandoned
that defense. /112/ On appeal, the accused alleged two inconsistent theories for relief, both alleging fault on the
part of his trial defense counsel. His first theory challenged that his counsel were ineffective in abandonment of
the mental responsibility defense. The second theory alleged that trial defense counsel had perpetrated a fraud
against he court, because they sent to potential experts a "sanitized™ version of the damaging admission." /113/
The Air Force Court of Military Review ordered a limited fact-finding hearing on both allegations. /114/
During that hearing, the military judge ordered the new defense counsel, over objection, to produce both the
incriminating and sanitized versions of the admission. /115/ The military judge found that no fraud had
occurred, and the accused abandoned that claim on appeal. The Air Force Court of Military Review concluded,
however, that counsel had been ineffective in failing to develop the mental responsibility defense, and set
aside the findings. /116/

In preparation of the insanity defense for the second court-martial, the new defense counsel provided the
defense psychiatrists the statements. The government was permitted, over defense objection, to cross-examine
the experts on the statements and their impact on their opinions. /117/ On the subsequent appeal, the accused
claimed that this was error. /118/ Mansfield argued that his earlier, ineffective counsel caused him to disclose
these admissions in order to get the opportunity to present his mental responsibility defense, but once he got
that chance, it was diminished by trial counsel's use of the evidence, /119/ In other words, but for his ineffective
counsel, the statement would have remained privileged under the attorney-client privilege. The court recognized
that the accused's framing of the problem created an interesting issue, /120/ but the court rejected accused's
argument and concluded that since the accused provided the statements to the experts, and then called them to
testify on opinions which were developed in reliance upon those statements, the attorney-client privilege was
waived. /121/ On the way to this holding, the court commented, again in a single sentence, that "[t]here is no
physician-patient or psychotherapist-patient privilege in federal law, including military law." /*** This single



sentence dictum was unnecessary to resolution of the issue involved. Indeed, had there been a psychotherapist
patient privilege in the Military Rules of Evidence at the time, it too would have been waived for the same
reasons as the attorney-client privilege was deemed to have been waived. An accused simply cannot use any
privilege as both a sword (to mount a defense) and as a shield (to preclude cross-examination thereon). /123/

As the discussion of these three cases demonstrates, there was no psychotherapist-patient privilege issue before
the courts. There is no indication that this potential privilege was raised at trial or briefed on appeal, and
resolution of the issues involved in no way turned an whether such a privilege existed. Moreover, none of these
cases concerned patients seeking psychotherapy for diagnosis or treatment of a mental problem or disclosure of
confidences in order to get help. Rather, in Mansfield, the psychotherapist was brought into the case in order to
develop a defense, as was the case in Toledo. Finally, the Turner case involved a forensic toxicologist rather
than a psychotherapist. Another group of cases have similarly stated that no psychotherapist privilege exists.
Those cases will be discussed next.

2. Article 31(b) Cases

This group of cases are ones which do involve psychotherapists, and in which the Court summarily states in dicta
that Mil. R. Evid. 501(d) bars recognition of a psychotherapist-patient privilege. In all of these cases, the accused
argued that statements made to professionals, under circumstances where it would not be unreasonable to provide
a psychotherapist-patient privilege, were inadmissible because they were obtained without Article 31 /124/
warnings. However, in none of these cases was the psychotherapist-patient privilege squarely before the court.

In United States v. Moore, /125/ the accused went to a military hospital seeking help for depression. A week
before, the accused had been served charges for molesting his ten year old daughter, and just that morning had
been present at his daughter's video deposition. The disclosure was made some two and half weeks earlier. He had
been ordered to have no contact with his wife at the time charges were preferred. /126/ The psychiatric nurse who
discusssed the accused's problems with him ultimately admitted him to the hospital as a suicide risk. /127/ She did
not advise him of his rights under Article 31 before questioning him. /128/ He argued that her duty to report
suspected abuse /129/ coupled with her employment at a military hospital made her an agent of law enforcement
for purposes of Article 31. /*” The court found that her questions were legitimate medical questions, not for law
enforcement purposes, and were clearly outside the scope of Article 31. /*** Accordingly, the court held that the
statements were admissible. The court added: "See also Mil. R. Evid. 501(d); United States v. Corona, 849 F.2d
562, 566-67 (11th Cir. 1988), cert. denied, 489 U.S. 1084, 109 S.Ct. 1542, 103 L.Ed. 2d 846 (1989)." /**? No
other discussion of privileges, psychotherapist-patient or other, was made in the case. Of interest, however, is the
court's citation to one Federal Circuit rejecting a psychotherapist-patient privilege when, at that time, there had
been another recognizing it /133

Just one year earlier, the Air Force Court of Military Review specified its own issue in United States v. Franklin,
/134/ after raising a concern whether the judge properly admitted statements made to a mental health clinician
without an Article 31 warning. That case came about when the accused was stopped at a random gate check, and
several bottles of Bron were found in his car trunk. /135/ The accused admitted to the security police officers that
he was using the substance to treat a bad cold. He was apprehended and taken to the security police building. He
was interviewed there in the presence of his first sergeant and squadron section commander, but those statements
were ruled inadmissible. /136/ However, after that interview, the section commander escorted the accused to the
base hospital as a result of suicidal statements he made. He was seen in the emergency room, and a referral was
made to a clinical psychologist. It was the accused's admission to her that he was using Bron four to five times a
day for eight months that was the subject of a defense motion to suppress. The judge ruled the statements
admissible under Mil. R. Evid. 803(4). /137/

The thrust of the psychologist's questions were to determine whether the accused needed to be hospitalized, and
she communicated that to him sometime during the interview.” /138/ The psychologist didn't advise him of his
rights, although she knew he was suspected of drug offenses, /139/ and "she knew under those circumstances, the



information she gained from the [accused] would not be confidential.” /140/ She testified that mental health
personnel don't normally read people their rights, but that patients are given an information sheet describing what
reports will be given to the squadron when there is a referral by the commander, and that Article 31 rights may
apply. /141/ Finally, she testified that she and the accused talked about whether he was suicidal, his overall mental state,
and some of his perceived problems. /142/ H. was not hospitalized that day, but the next day he was, after obtaining an
appointment with the mental health clinician he had been previously seeing." /143/

The court held that it was satisfied that the accused's statements were admissible without a rights advisement since the
questions were for a medical, rather than a law-enforcement purpose. /144/ The court began by explaining that "[t]here is,
of course, no doctor-patient privilege recognized under military law. Mil. R. Evid. 501(d)." /145/ The court then turned to
a discussion of the issue before it-application of Article 31 warnings requirements in cases where information is being
sought for medical diagnosis or treatment purposes, “at least in emergency situations.” /146/

Once again, this case illustrates the point that dicta about a rule, which is only mentioned in passing on the way to
discussion of the actual issue in a case, is not binding precedent. Yet, we see it again in 1992 in United States v. Collier.
1147/ There, the accused was charged with, inter alia, attempted murder of his wife. The accused, a major, was an
anesthetist and was accused of poisoning his wife by giving her an overdose of Tylenol. /148/ At some point Mrs. Collier
regained consciousness, showing the “discomforting effects of the medication,” and the accused went to his hospital to get
an antidote. /*** While he was gone, she called one of the accused's colleagues for help, and was taken to the same hospital
where he worked. The accused learned that she'd been hospitalized when he returned home. He thereafter made five
different statements to doctors, admitted at trial over his objection. He argued at trial and on appeal that the
statements were inadmissible because they were unwarned interrogations. /150/ The Court discussed each one in turn.

When the accused arrived home, he found the wife of the doctor Mrs. Collier had called baby-sitting the Collier children.
He called the hospital and spoke to that doctor (a captain), asking if “they know what's going on with [Mrs. Collier]?" The
captain responded that they didn't, but that the accused's wife thought the accused had poisoned her, to which he replied: "
I did. 1 gave her Tylenol." /*¥ No warnings were given. The court held that none were required because this was not an
investigation, and the captain had no law enforcement or disciplinary role. /152/

The second set of admissions were also considered by the court to be voluntary, spontaneous statements. /153/
The captain the accused spoke to thought the accused might be suicidal, and told the accused's supervisor, a
colonel. The accused was found at his girlfriend's house, and the colonel went to pick him up. During the drive
back to the hospital, the accused made unsolicited admissions of guilt. The colonel was concerned about the
accused's suicidal state.

The third group of statements occurred when the accused and his supervisor arrived at the hospital. The colonel
was still concerned that the accused was suicidal, so he asked security guards to watch the accused and not let
him leave. The colonel went to check on having the accused admitted to the psychiatric ward, and to check on
Mrs. Collier. Mrs. Collier was worried that the accused may have given her more poison than medical
personnel were aware, and the colonel went directly to the accused to ask if he had. The colonel prefaced the
question with "[y]ou don't have to answer this question, but [Mrs. Collier] is very concerned that you may have
given her something else that's toxic that they haven't picked up." /*** The Air Force Court of Military Review
disagreed with the military judge that there was no custody, but agreed that the presumption that the colonel,
the accused's superior, was acting in a law enforcement capacity had been rebutted. /155/ Consequently, there
was no duty to provide warnings, and the accused's reply that he'd given her five grams of Tylenol was
admissible. /156/

The next two groups of statements were made to psychiatrists, and thus present, factually at least, a setting for a
psychotherapist-patient privilege to apply. The colonel summoned two psychiatrists (captains) to admit the
accused for observation. They interviewed him "solely to make a psychiatric assessment incidental to the
admission.” "The first question was, “What brings you here today?" /**" The accused admitted his attempt to



murder his wife; providing details. The court found only a medical purpose (the accused's medical condition)
for these questions, and therefore, no warnings were required. /158/ As to these questions, however, the court
observed that the psychiatrists' advice to the accused that there was no confidentiality was inadequate insofar as
a rights warning is concerned. In making this observation, the court inserted a footnote in which it cited to Mil.
R. Evid. 501 (d) and United States v. Toledo. /159/

A final group of statements occurred the next day during a clinical interview. This doctor was more successful
at giving a complete rights warning. /160/ Nevertheless, the court thought the point immaterial; that warnings
weren't required since the doctor's motivation was medical rather than disciplinary. /161/ Clearly, this case
cannot be considered precedent on the absence of a psychotherapist-patient privilege. The issue was not raised
at trial, nor on appeal, /162/ and the footnote is pure dictum.

The last case "raising" Mil. R. Evid. 501(d) in an Article 31 context is United States v. Brown.**¥ This case is
somewhat of a hybrid between Franklin”** and couier. 1265/ The accused, a sergeant, was a medical technician in a
hospital. Throughout the morning, her supervisor observed that she was "visibly upset” and one of the doctors
on the ward told the supervisor that the accused "appeared to be high as a kite." /166/ The two asked whether
she had taken medication. She angrily denied it, blaming her condition on lack of sleep due to arguments with
her husband the night before. After lunch, her condition worsened. She was unable to concentrate, was upset
and crying, and was unable to attend to a patient during removal of stitches. This time, the supervisor and the
ward doctor took the accused outside the hospital to talk. She again denied drug use, although her speech was
slurred and she staggered. /167/

At 1600, the accused was taken in a wheelchair to the emergency room. The hospital commander was notified,
and upon arriving there, decided to assign the head of the psychiatry department (a colonel) to care for the
accused. The hospital commander told the psychiatrist of the accused's unusual behavior, that she was suspected
of abusing drugs, and that there was an ongoing internal investigation into theft and use of Demerol. /168/
There was a discussion of whether and who should advise the accused of her rights. The psychiatrist told the
commander that if rights were required, the commander needed to do it, because "it wasn't his position to advise
her of her rights, and he “didn't really want to be caught in the conflict of being her attending physician on the
one hand and being an investigative authority on the other.”” /169/ The psychiatrist admitted her to the
psychiatric ward and did not advise her of her rights. Both the psychiatrist and a nurse on the ward asked the
accused what drugs she had taken and the quantity. /170/ They testified that they asked her only those questions
they viewed as medically necessary.

On appeal, the accused argued that her case was distinguishable from others before it in that her caregivers were
not motivated solely by her medical needs, but, presumably, by law enforcement purposes on behalf of the
hospital commander as well. The court disagreed, finding that there was clearly a medical purpose being
advanced. The court noted that the psychiatrist went to great lengths to keep the situation a medical one by
stopping her when her admissions went beyond what he needed medically, and refusing to allow the Office of
Special Investigations agents to question her that evening. /171/

The accused also asked the Court of Military Review to create a "special physician-patient privilege rule to
cover her situation “as an intoxicated, unwilling patient of the military medical system.”” /172/  The court said
it was without authority to do so, that Congress entrusted the President with this power. /173/ While that is not
altogether correct, /174/ her claim to be an "unwilling participant in the medical system" would appear, at least
on these facts, to be somewhat inconsistent with the picture of a patient in need of mental help, baring her soul
and disclosing confidences to get that help, such that a psychotherapist-patient privilege should even have been
considered in the case.

There are two other cases similar in fact patterns to Moore, " which deserve discussion: United States v.
Moreno % and United States v. Raymond. /177/ Although no mention of psychotherapist privilege was raised



in either case, they merit comment because there is a thread of concern over an inconsistency in reasoning,
logically and legally. The inconsistency being that mental health/social services personnel are relieved of the
requirement to advise those suspected of offenses of their rights because they are not acting on a law enforcement
or disciplinary purpose '8/ on one hand; versus the duty that mental health/social services personnel have to make
reports and divulge confidences which arguably makes them agents of the military for purposes of rights
advisements on the other.

In Moreno, the accused's 14 year old step-son disclosed to his mother that the accused had been sexually abusing
him. The accused's wife reported the matter to the military police, and the accused was thereafter ordered to the
barracks. That night, the accused attempted suicide. /179/ Several days later, the victim met with a State of Texas
Department of Human Services (DHS) employee, Ms. Cirks. She then called the base Social Work Services office
and asked them to schedule an appointment with the accused for her. Upon request of the accused, the place of the
meeting was changed to her office rather than at the base. By this time, the Criminal Investigation Division's (CID)
investigation was concluded and charges had been preferred against the accused. Ms. Cirks had not spoken with
the prosecution or the CID agent. Ms. Cirks introduced herself as an employee of Texas DHS and stated she
needed to talk with him about the boy's allegations of sexual abuse. /180/ She did not advise him of his rights, but
did tell him that she could be compelled to testify. She stated that if he made good progress in a rehabilitation
program, her office would recommend probation. She explained that they were usually influential in that regard,
but that she was uncertain about military procedures. /181/ She urged the accused to admit his conduct as a "first
step™ to his recovery. /182/ On appeal, the accused alleged that his fifth and sixth amendment rights, and his rights
under Article 31 were violated by Ms. Cirks' failure to advise him of his rights.

The Court readily disposed of the fifth amendment issue on the basis that he was not in custody and that Ms. Cirks
made no threats, inducements or promises. /®% As for the accused's Article 31 rights, the court ruled that Ms. Cirks
was under no duty to advise, /184/ since she was not an agent of military investigators, nor did her investigation
merge with that of a military investigation. /185/ The court reasoned that she was acting independently because
she didn't communicate with the accused until after the CID investigation was closed; she did not coordinate her
meeting with the military police or trial counsel; her actions were consistent with that of a social worker (assigning him to
a counseling program, and becoming the family caseworker; and she was acting pursuant to her duties under Texas law.
1186/

As to the Sixth Amendment issue, the court noted that only the " prosecutorial forces of organized society' and their
minions . . . are barred from initiating contact™ /187/ with the accused after the adversarial process has begun. Finding an
absence of sixth amendment - cases on whether social workers fall within this definition, the court turned to two Texas
decisions analyzing the issue under the fifth amendment, where the issue turned on whether the non-law enforcement
person was functioning as part of the prosecution team. /188/ The court reasoned that if a person is not acting as part of
the prosecution team for fifth amendment purposes, then he is not a member of prosecutorial forces of an organized
society for sixth amendment purposes; thus, contact by such a person does not violate the sixth amendment. The court then
concluded that, as Ms. Cirks was not an agent of the military for purposes of Article 31, she was not part of the
prosecution team, so she in turn could not be a member of the prosecutorial forces of an organized society. Consequently,
she did not violate the accused's sixth amendment rights.

Chief Judge Sullivan dissented, finding a violation of the accused's sixth amendment rights. He pointed out the court's
earlier remand order in this case, where the court concluded that Ms. Cirks "actively solicited appellant's confession and
subsequently reported it to trial counsel pursuant to an agreement between the State and the local command authorities.”
/189/Judge Sullivan said: "This order clearly implies that Ms. Cirks was an agent of law enforcement because of her state
agency's agreement to seek out and report information concerning possible child abuse on base to military authorities. "
/190/ He reasoned that she was a member of the prosecution team because the accused was interviewed by Ms. Cirks as
part of a child abuse investigation initiated by the Army CID; their working relationship required the sharing of
information; she was working in the interests of law enforcement as much as for protection of children; and she was not a



private citizen or disinterested state official, but rather a 'state crimes investigator cooperating with military law
enforcement agents in accordance with state statutes and prearranged agreement. /191/

In Raymond, "% the persons involved were a civilian base psychiatric social worker, acting under an Army
regulation*** and the accused, under investigation for child molestation. The issue again was whether there was a duty to
advise the accused of his rights under Article 31, In this case, the accused was interviewed by a CID agent, SA
Knor, and declined to make a statement. SA Knor suggested psychological counseling when she observed that he was
withdrawn and subdued, and the accused agreed. Subsequently, SA Knor searched the accused's room, and finding a letter
and a poem concerning suicide written by the accused, she went to the commander with her concerns about the accused's
mental health. The commander expedited a referral and scheduled an appointment for the accused. /195/

However, the accused went to the hospital on his own without an appointment and was seen by Mr. Winston, who had no
previous communications regarding the accused with anyone. Mr. Winston was unaware that the accused had been
interviewed by CID and refused to make a statement, although he noticed that the accused was escorted to the clinic, the
accused mentioned that he was facing charges and that either someone from the CID would be contacting him or he
should contact someone at the CID. Mr. Winston testified he never had an intention to contact the CID."**

Against this backdrop, the court discussed the Army’s Family Advocacy Program. /197/ The court reasoned that this was
a personnel rather than a law enforcement regulation since it establishes a community service program. /198/ The court
said the policy of the regulation is to prevent, identify, report, investigate and treat spouse and child abuse; mere
recognition of a commander's authority to take disciplinary or administrative action is not an establishment of criminal
investigative policy. Noted was an objective to treat all family members so the family can be restored to a healthy state
and that the Family Advocacy Program Manager is required to be a social services professional /* Finally, the court said
the regulation provides that every soldier is duty bound to report child abuse to an emergency room or to the military
police, and that family advocates are no different than teachers and other health care professionals required to report abuse
under state statutes. The court then held, as a matter of law, that Article 31 does not apply to health care professionals
engaged in patient treatment, and Mr. Winston, in his capacity as a social worker under Army Regulation 608-18, was not
acting as an investigative agent for law enforcement.””

Judge Wiss concurred in the result only. He found that SA Knor suggested counseling to the accused out of sincere
concern for his well-being, and not as an investigative tool Based on that, Judge Wiss disagreed with the court's broad
holding, reasoning that it was

[u]lnnecessary under these circumstances, to address the broad question flowing from United States v.
Moreno, 36 M.J. 107 (CMA 1992), that touches upon whether a civilian Army employee/counselor should be
viewed as a matter of law as a part of a criminal investigation. That question would arise under facts that
suggest, more than those in this case do: 1) that the CID used the counselor in that sense or 2) either that the
counselor knew he had a regulatory duty to report the substance of a patient's conversations with him or in
fact did report the substance of that conversation pursuant to such a regulatory duty.’?"

Judge Wiss' examination of the facts allowed him to concur in the result because he found that the accused indicated to SA
Knor that he wanted mental health counseling; although Mr. Winston assumed that the accused was command-referred
and was told by the accused that he was facing charges, he never spoke to the command before or after his session
with the accused; and he didn't talk to CID before he met with the accused and had no intention of calling CIID
afterwards; and finally, when SA Knor called Mr. Winston about a week later, she didn't reveal that she had seen
the accused and suggested the commander referral; she just asked what the accused said.’?

He parted company with the majority because he was uncomfortable with the conclusion as a matter of law
that the regulation in question was not a law enforcement regulation. Although recognizing that it isn't a purely law
enforcement regulation because of its multi-disciplinary approach, Judge Wiss highlighted several "clear-cut law
enforcement concerns and responsibilities throughout the provisions of this regulation.” /203/ The troubling aspect



of whether these professionals are by virtue of the reporting requirement "adjuncts” of law enforcement is that the
reporting requirement co-exists with the absence of an evidentiary privilege which can be a way to circumvent
Article 31 when the person is a suspect and a patient. ¥

I must acknowledge, however, that | am troubled by the combination of a reporting requirement and the
absence of an evidentiary privilege.... [I] believe it is entirely logical to argue under certain
circumstances that the Government--through interaction of two provisions of law that are entirely within
its power to effect--has improperly undermined Acrticle 31. /205/

Chief Judge Sullivan dissented. He concluded as a matter of law that Mr. Winston was acting as an agent
of law enforcement. 206/ He reasoned that, unlike Moore, 207/ there was in effect a regulation establishing an
agency relationship at the time of the interview, directing him to report.”®® Unlike Moreno, ?* this employee was
not a civilian acting pursuant to a state mandate, but was acting pursuant to an Army regulation. f2100 Judge Sullivan
noted that in United States v. Quillen,’?* the court found that a civilian detective's employment relationship to the
military and her role in military investigations to be such that Article 31 warnings were required. Consequently,
the holdings of Moreno, Quillen, and Moore caused him to dissent. /%

These opinions are historically analogous to that of Judge Duncan's in United States v. Johnson, /213/
Concurring with the majority in result only, Court of Military Appeals Judge Duncan was troubled by a similar
compromising effect government rules had on the accused. His opinion and the presence of another federal law resolving
the problem for civilian accuseds, were instrumental in bringing a change to the military rules of evidence.”” In Johnson,
the accused, charged with murder, sought the advice of a civilian psychiatrist to assist in the preparation and presentation of
his insanity defense. Civilian expert assistance was desired because there was no provision for keeping statements made by
a criminal accused to a sanity board confidential. In fact, advisement of Article 31 rights was required by the sanity board .
1215/ Judge Duncan observed the two unsatisfactory alternatives from which an accused could choose: Pursuing a defense
of insanity, and risking admission of statements made in the course of that pursuit on the one hand; or remaining silent and
foregoing the exploration of the defense on the other.”¥ 1,, this case, the military judge fashioned a novel order. The
substance of the statements made by the accused was not to be disclosed to trial counsel, and the court would “sanitize" the
board's report, with only the “appropriate portions"” given to the government. 217/ Judge Duncan, while applauding the
military judge's sensitivity on this issue, questioned the authority of the judge to issue such an order, and cautioned that such
judicial discretion is uncertain. /218/ He observed that Congress solved this problem for litigants by statute /2% and "would
hold that in order to comport with due process of law no statement made during such an examination shall be admitted in
evidence against the accused concerning his guilt.”?*” The Drafters of the Military Rules of Evidence corrected this
dilemma with Military Rule of Evidence 302./%2"

That a criminal accused would be forced to make such choices seems unconscionable to military
practitioners today. Will it be another 25 or so years before there is a change in the military rules of evidence on
the issue of psychotherapist-patient privilege? Having discussed the cases which might be raised as a "bar" to the
development of a psychotherapist-patient privilege under the military rules of evidence, we will now turn to cases
which might open the door to the privilege, Military Rule of Evidence 501(a)(4).

IV. MILITARY RECOGNITION OF A PSYCHOTHERAPIST PRIVILEGE

A. MRE 501(a)(4) and Recognition of Jaffee

Military Rule of Evidence 501(a) provides that privileges may not be claimed, except as required by or
provided for in:

(4) The principles of common law generally recognized in the trial of criminal cases in the United States
district courts pursuant to 501 of the Federal Rules of Evidence insofar as the application of such



principles in trials by courts-martial is practicable and not contrary to or inconsistent with the code,
these rules or this manual. %

Of course, a psychotherapist-privilege now exists under Federal Rule of Evidence 501 as a result of Jaffee. The
Supreme Court was not at all troubled that the development of this privilege was not "at common law." Should that
make a difference under the military rule? Clearly not. The drafters of the military rules of evidence intended
Section V of the rules to be responsive to changes applicable in federal courts, and 501(a)(4) so provides. The
language limiting such application was a carryover from the 1969 Manual. /223/ We've already discussed that case
law and the history of the rule do not appear to be such that recognition of a psychotherapist-patient privilege
would be inconsistent with the code, the military rules of evidence or the Manual for Courts-Martial. 22

The Court of Appeals for the Armed Forces has not had the issue calling for interpretation of Military Rule
of Evidence 501(a)(4) squarely before them. In United States v. Miller, /225/ a case factually similar to Moore,
/226/ Moreno, /227/ and Raymond, /228/ the Court of Military Appeals ruled on the basis of the accused's
alternate theory (violation of Article 31), virtually ignoring the privilege claim the accused attempted to raise
under Mil. R. Evid. 501(a)(4), most probably because the Navy-Marine Court of Military Review found the
accused's statements to the state child protective services social worker and the state court-appointed psychologist
to be harmless, and because the accused had no standing to claim such a privilege. /%2 I, United States v. Smith,
1230/ the Court of Military Appeals concurred with the trial judge’s finding that the accused had waived any
spousal confidential communication privilege claim she may have had when she testified about the matters
contained in the purported confidential communication. /%3* The court said that application of waiver principles
made it unnecessary to decide the issue on the basis of the "crime-fraud"” exception to the privilege, as the Air
Force Court had, relying on Mil. R. Evid. 501(a)(4). />** The Army and Air Force Courts of Military Review
have relied on Mil. R. Evid. 501(a)(4) to bring into military practice federal privilege law. In each case, the
question was whether Mil. R. Evid. 501(a)(4) could support the federal "crime-fraud™ or "joint criminal
venture" exception to the spousal privilege. The Army had the first opportunity to address the issue in U.S. v.
Martel 2% In that case, the accused was charged with larceny of money from the noncommissioned officers'
club, and housebreaking the same, which was done in order to commit the larceny. The issue of privilege
arose because the accused told his wife of his scheme before he executed his plan and then made certain
communicative "acts" immediately after accomplishing his mission . ">*¥ The accused's wife accompanied
him to the dumpster, where she threw away his clothes and tool bag, items he feared would evidence his
crimes /235/ The court discussed the confidential communication privilege ,*® distinguishing confidences
from acts, and between mere acts and "communicative" acts. /237/ The court found that several of the
accused's statements and acts fell within the confidential communication privilege. The critical issue in this
case with respect to Mil. R Evid. 501(a)(4) was the application of the joint criminal venture exception to the
act of dumping the evidence.

The court started its entire analysis by noting that Mil. R. Evid 501(a)(4) provides for application of
federal law, provided its practicable and not inconsistent with military practice. /238/ The court reasoned that
this rule was necessary and created because the "law regarding the various privileges was unsettled" /?%
when the military rules were enacted, and

Mil. R. Evid 501(a)(4) vests military courts with substantial authority to resolve inconsistencies and
deficiencies in the rules of evidence pertaining to privileges by applying principles of common law.
While this cannot be an aleatoric process, this Court clearly is empowered to apply one principle of
federal common law to the exclusion of another. Accordingly, we will attempt to resolve any
deficiencies or ambiguities found in M.R.E. 504(a) by interpreting and applying those federal common
law principles which seem, in the light of our reason and experience, most compatible with the unique
needs of military due process. /240/



The court never had need to make use of Mil. R. Evid. 501(a)(4). It resolved the issue against the accused based
on the fact that 1) driving his wife to the dumpster was not privileged because it was not a communicative act; 2)
his wife's dumping of the evidence was not privileged because it was not a communicative act; and 3) these "acts"
were made publicly.’241/ The court went on to find that the spouses had engaged in a joint criminal venture when
they embarked on the trip to dispose of the evidence, and used that finding, unnecessarily, to conclude that the
"joint participant” exception applies to the spousal privilege under military law. /242/ The rationale of the court
was that of "balancing the need for truth in criminal trials against the importance of the policy behind M.R.E.
504(b) [and] in light of reason and experience.. . .” /243/

The same court criticized itself nine years later in United States v. Archuleta.”?*¥ In that case, the accused
and his wife were caught via video surveillance stealing compact discs, videos, and electronic equipment from the
Base Exchange where the wife worked. She testified at trial that she was a lone thief, and the accused was unaware
that she had not paid for things she gave him to take out of the store. She had made an earlier inconsistent
statement when apprehended, though, in which she admitted that the accused had known of her misconduct, and
that he replied: "it was OK just as long as [you don't] get caught. /245/ The defense objected to the admission of
this statement on the basis of privilege under Mil. R. Evid. 504(b); the judge overruled the objection, and the
government used it to establish the accused's joint participation in the thefts. Government appellate counsel
defended the judge's ruling, relying on Martel /°* The Court readily pointed out that the holding in Martel was
based on the nonconfidential nature of the acts, and went on to "question the validity of the dicta in Martel
discussing the joint criminal venture exception to confidential marital communications. /247/

The Archuleta court continued its criticism of Martel by acknowledging that Mil. R. Evid. 501(a)(4)
allows principles of federal law to support a claim of privilege, but not a federal common law exception to a
“statutory" privilege ./**® The court found that analyzing spousal privileges in military practice is different
than in federal practice, because the rules and exceptions are enumerated. The court said: "[T]here is no basis
in the provisions of Mil. R Evid. 504(b) or its listed exceptions to limit its applicability solely to confidential
communications made during a marriage that are not part of a joint venture in illegal activity. %

As discussed above, the Air Force in United States v. Smith, " a decision before Archuleta, held that
an accused's letter to her husband, in which she asks him to testify in support of her defense, was admissible
as part of the "crime-fraud™ exception to the confidential communication privilege. The Air Force court,
relying on the "well-reasoned opinion” /*** i, Martel, concluded that the federal exception was appropriate.
The court's rationale in Smith was that communications in which a spouse engages in joint criminal
misconduct to effect a fraud on the court should not be protected. ’?** While the Court of Military Appeals
side-stepped the issue, it was not overlooked by Senior Judge Everett, who disagreed with the Court. %%

Senior Judge Everett's point was that common law exceptions to common law privileges (under the
Federal rules) cannot be used to supersede the rule of privilege set out in the Manual. " His rationale was
that a claim of privilege can be raised in reliance on the federal common law through Mil. R. Evid 501(a)(4),
and the drafters intended this flexibility in our rules as to claims of privilege. But the drafters did not intend
such flexibility with respect to exceptions or limitations to the military privileges because to do so would be
inconsistent with our rules, and Mil. R. Evid. 501(a)(4) limits application of federal law to those which are
"not contrary to or inconsistent with ... these rules :... /255/

Under this analysis, application of Jaffee under Mil. R. Evid 501(a)(4) would be entirely appropriate. First,
precedent, rather than dicta, has clearly been established in the Air Force for incorporation of federal
privilege law into the military rules through Mil. R. Evid 501(a)(4). /256/ Secondly, the Air Force Court of
Military Review has gone so far as to rely on Mil. R. Evid 501(a)(4) to incorporate a rule clearly contrary to and
inconsistent with an enumerated rule of privilege.’257/ A military judge faced with the issue of whether to recognize a
psychotherapist-patient privilege would have a solid basis when applying Mil. R. Evid 501(a)(4) to incorporate that claim
of privilege. Whether such an application is inconsistent with our rules, specifically Mil. R. Evid 501(d), can be dismissed



in light of the earlier discussion that no modern precedent has been established interpreting Mil. R. Evid 501(4) that way;
and in the absence of such interpretation, the Supreme Court's distinction between doctors and psychotherapists becomes
an argument in support of a psychotherapist-patient privilege, rather than an argument against it. Finally, an argument that
recognition of a psychotherapist-patient privilege is impracticable with military practice is not well-supported. As
previously mentioned, such an argument is a policy argument at this point, and is mere persuasive authority, at best. Also,
we can look at other areas of the law to establish the practicability and thus, the implementation of a psychotherapist-
patient privilege.

B. Military Privilege And "Quasi-Privilege" Rules

The support given other privileges in both the military rules of evidence and such "quasi-privileges” as can be found in
various military regulations support the adoption of a psychotherapist-patient privilege in the military. That Congress and
the military departments have seen fit to carve out exceptions concerning the information commanders may access in
matters involving religion, alcohol and drug abuse, AIDS, and various other mental health issues, show that concerns such
as privacy and encouragement of health can be more important than obtaining evidence in a criminal case. The fact that
these "'exceptions” exist without an impairment of military readiness demonstrates that there is room for an
accommodation of both the military’s legitimate “need to know" and the individual's need for confidentiality in
psychotherapy. Several important concepts highlighted by the Supreme Court in Jaffee are evident in the privileges and
quasi-privileges discussed below--the recognition that certain goals are more important than obtaining evidence, that
confidentiality is essential to achieving these goals and that in each, the privilege has been fashioned to encourage the
attainment of the desired goal, and no more.

1. Military Rule of Evidence 503

Military Rule of Evidence 503 provides that confidential communications made as either a formal act of religion or a
matter of conscience to clergymen or their assistants are privileged. ’*® Additional requirements for a claim of
privilege to prevail under the rule are that the statements must have been made to a minister, priest, rabbi, chaplain
or other similar functionary of a religious organization, or one reasonably believed by the penitent to be; and they
must be intended to be 'confidential.’?** Military Rule of Evidence 503 was taken from proposed Federal Rule of
Evidence 506 /260/ but was first recognized in military practice in 1951. /261/ Encouraging individuals to
communicate with their clergy has long been recognized as a publicly desirable goal, though it was not recognized
under common law. ¥ The religious privilege provided by NO. R. Evid. 503 "most closely resembles the
intimate and personal relationship present in the psychotherapeutic relationship. Indeed, many clergy and their
assistants act as secular quasi-psychotherapists part of the time in counseling soldiers. /263/ The leading case
on this privilege is United States v. Moreno. *¥

In Moreno, the accused shot his girlfriend to death. About an hour later, he went to the chapel seeking
a priest /°® Being advised that no priest was on duty that day, he went to the mental health clinic, asked to
speak to a therapist, and was given an appointment for two days later. He then went to another chapel and spoke
to Chaplain George, a Baptist minister. The first comment from the accused was that he thought he was having
a nervous breakdown, and after being invited in, announced: "I've sinned. I've hurt somebody real bad. /266/
Upon confirming that the woman was dead, the Chaplain told the accused he would have to call the police, to
which the accused consented. The accused declined to make a statement. The chaplain was interviewed and
disclosed everything the accused had told him, without consent. These disclosures included the accused's
admission that he was really mad before he shot the woman. The judge overruled the defense objection to
testimony by the chaplain, finding that the accused had used the chaplain as a vehicle to surrender and,
therefore, intended disclosure of the conversation.

The Army Court of Military Review set aside the accused's conviction, finding that all three elements of
the clergy-penitent privilege had been met. /267/ The Court found that the accused's initial purpose in seeking a



chaplain was to receive spiritual consolation, and his later willingness to surrender was insufficient to indicate
an intent on the accused's part to consent to disclosure of the confidences. 2%

The Court began its analysis with recognition that this privilege is a creature of statute, non-existent at
common law; but that it had "received almost universal recognition . . .." /269/ The court then recognized the
balance that privileges impose upon the justice system in general, and in the case of this specific privilege, the
"[a]Jccommodation between the public's right to evidence and the individual's need to be able to speak with a
spiritual counselor, in absolute confidence, [to] disclose the wrongs done or evils thought and receive spiritual
absolution, consolation or guidance in return.” /270/

In 1988, the Court of Appeals observed that:

[m]ilitary law is not insensitive to the needs of service members for chaplains and spiritual guidance .
.. The Supreme Court has said the "privilege recognizes the human need to disclose to a spiritual
counselor, in total and absolute confidence, what are believed to be flawed acts or thoughts and to
receive priestly consolation and guidance in return.” /271/

The military recognized before the Advisory Committee the need to protect confidences given to a clergyman. The
development of the military privilege is generally consistent with the development of state statutes on this
privilege. 1272/

2. Limited Use Regulations

There are a number of military regulations which provide a limited form of confidentiality to those who, it is
recognized, would otherwise not disclose certain information or not take advantage of programs designed to
encourage certain types of behavior. The regulations are in effect to support military alcohol and drug abuse
programs, HIV-positive and related public health threat programs, and certain mental health programs.

Alcohol and Drug Abuse Programs

Air Force Instructions (hereinafter AFIs or AFI) provide that limited use may be made of a military member's
voluntary, self-disclosure of drug use or possession.’?”¥ Specifically, AFI 36-2701, paragraph 5.5.1.1.2, provides
that voluntary disclosure may not be used against a military member in a Uniform Code of Military Justice action,
1" or to characterize the service of the member in an administrative discharge action.’275/ Army Regulation
(hereinafter AR) 600-85 provides the same protection to soldiers.’2’® The Air Force requires a voluntary
disclosure which specifically excludes self-referrals after apprehension, initiation of investigation for drug abuse,
selection for urine testing, notice of administrative separation for drug abuse, or entry into a substance abuse
rehabilitation program. /277/ The purpose of such programs has been to facilitate identification of substance
abusers, and treatment and rehabilitation of those who desire it and demonstrate the potential for it. 2®

This limited use policy will not prevent disclosure of illegal acts to proper authorities where such acts
"could have an adverse impact on the unit mission, national security or the health or welfare of others.” /279/ It
also does not give "immunity from present or future use, possession, or other illegal acts concerning drugs and
alcohol.” /280/ Finally, the program does not prevent psychological investigation of drug or alcohol use for
security clearances.’?® This is because the grant of a security clearance is considered a privilege /282/ and those
who do not wish to place their drug or alcohol treatment under scrutiny need not apply for a clearance. Those who
do apply are asked to sign a release form allowing the particular hiring agency to obtain access to medical records,
specifically including alcohol and drug abuse treatment records. These releases also allow military alcohol and
drug counselors to talk to investigators about the individual's treatment. 2%



As a result of such policy decisions, admissibility of such evidence is limited in courts-martial. ¥ The
courts have guarded this "privilege.” The first case to interpret this policy was United States v. Fenyo. ? In that
case, the court held that neither the drug abuse records nor testimony about their contents could be admitted,
without the accused's permission, to rebut opinion evidence on the accused's potential for rehabilitation.’?*® In
United States v. Cruzado Rodrigues, /287/ in an opinion issued three days before the Military Rules of Evidence
were effective, the court observed that the then-current Air Force regulation ¥ prohibited, as a matter of
policy, military judges from ordering the production of drug and alcohol abuse records, although the statute
1289/ would permit it. The court found error where the military judge admitted a form discussing confidential
information regarding the accused's drug abuse which was part of an Unfavorable Information File. /290/ In
United States v. Cottle, /291/ a case tried three days before the Military Rules of Evidence were effective, the
Air Force Court of Military Review held that a military judge had again committed error when he admitted a
letter of reprimand which addressed the accused's participation in a drug rehabilitation program. /292/

Interestingly, though, was a footnote which observed that, "[s]ince 1 September 1980, privileges
created by Air Force Regulation not stemming from sources enumerated in the four subparagraphs of Rule
501(a) are contrary to the intent of Executive Order 12198 and the corresponding Rules of the Court of
Military Appeals. " /293/

Nevertheless, in United States v. Schmenk, /294/ the first reported case on the issue tried after the
implementation of the Military Rules of Evidence, the Air Force Court of Military Review observed that the
military judge had correctly rejected evidence of the accused's participation in a drug rehabilitation program
in the court-martial, but it was proper for the convening authority to consider the information before acting
on the accused's case.?*® Judge Miller dissented, disagreeing with the majority's interpretation of the
regulation permitting the convening authority to . have access to "confidential and privileged matters during
his consideration of clemency appropriateness.” 2 However, he stated that, effective 30 days from the date
of his holding, he would not recognize a claim of privilege on the basis of the regulation, given that there is
no support for this privilege under the new Military Rules of Evidence.’*” That was not done, and in United
States v. Jones, *® Judge Miller dissented again, this time in a case where the majority concluded that drug
abuse information could be examined by the convening authority before making his decision on disposition of
charges. /% He argued that the government was estopped from denying the privilege, although it exists "in
contravention of Rule 501 of the Military Rules of Evidence." **

Judge Miller wrote a concurring opinion in United States v. Broady, RO in which he analyzed from an
historical perspective the Department of Defense's Drug Identification and Treatment Program, Department of
Defense Directives on this issue, and AFR 30-2. /°°* He concluded that he would nullify the operative provision of
the Air Force regulation which privileged the accused's admissions of drug use during the course of emergency
medical treatment initiated and requested by the accused. The basis for his decision was because the regulation
conflicted with the current Department of Defense Directives limiting the circumstances under which the accused
is protected. **

The Army, in United States v. Howes, /304/ set aside a sentence based on ineffective assistance of counsel
in a guilty plea case of possession with intent to distribute marijuana. Trial counsel called the accused's company
commander to testify that the accused had been enrolled in and successfully completed the Alcohol and Drug
Abuse Prevention and Control Program (hereinafter ADAPCP) to rebut the accused's unsworn statement that he
hadn't been in trouble before. Defense counsel did not object then, or to trial counsel's argument referencing the
accused's participation in the ADAPCP program. The court discussed the statute and congressional intent which
required confidentiality in drug abuse rehabilitation programs to combat a national drug program, /305/ and
observed that the Army regulation was developed pursuant to a Department of Defense directive to establish
similar programs. /306/ The court also observed that 42 U.S.C. 88 290ee-3(a) has been held to create a doctor-
patient privilege to enforce the confidentiality provisions, /307/ but declined to decide whether section 290ee-3(a)
is "[a]n Act of Congress applicable to trials by courts-martial." *%



Evidently fearful that it opined greater protection in Howes than it was now prepared to afford, the
Army Court of Military Review readily distinguished Howes in United States v. Johnson, /309/ affirming a
sentence where trial counsel called the accused's company commander to testify about the accused's failure
in the ADAPCP. The court first pointed out that the "Limited Use Policy" was in effect at the time, whereas
Howes was based on an earlier version of AR 600-85, "which prescribed the Department of the Army's
exemption policy." /**¥ Secondly, the court observed that this testimony, relevant to the accused's potential
for rehabilitation, complied with 42 U.S.C. sections 290dd-3 and 290ee-3, because it did not disclose the
accused's patient records, and complied with AR 600-85 for the same reasons. /°¥ The court noted in
footnote | that the protections of sections 290dd-3 and 290ee-3 don't apply "to the “interchange of records'
within the Armed Forces.” /312/ The court failed to explain how the statute's protection against "disclosure
of “records of the identity, diagnosis, prognosis, or treatment of any patient' in substance abuse programs™
**¥ was not violated here, because the commander was obviously detailing information he obtained from
sources associated with the ADAPCP, and failure in the program certainly relates to identity, prognosis and
treatment.

Meanwhile, the Air Force had begun to amend its regulations to allow for admissibility of drug and
alcohol records in rebuttal. **¥ The Court of Military Appeals has, consistent with those regulations, upheld
admissibility of drug rehabilitation evidence in those circumstances? /315/ While the Army and Air Force
regulatory provisions may have limited the breadth of the privilege, it nonetheless still exists contrary to the
Military Rules of Evidence.

HIV Programs

To encourage individuals who test positive for HIV to obtain treatment and continue to be
contributing members of the military, the military adopted an aggressive AIDS program soon after
identification of the disease. /316/  The military's program has been viewed as among the most successful
public health measures ever mounted. 317/ Nonetheless, the program's mandatory testing requirements for active
duty service members /318/ has caused some concern about the concomitant loss of privacy and autonomy. /31%
In response to such concerns, Congress passed legislation in 1987 establishing a limited use policy for information
concerning HIV-positive individuals, which specifically included confidentiality protection. /320/ The DOD
implemented that statute through a memorandum. *2

AFI 48-135 establishes the Air Force's HIV Program*?? and sets forth its limited use restrictions. /**/
Specifically, AFI 48-135, paragraph A10.2.1, provides that information obtained during, or as a result of, an
epidemiologic assessment interview may not be used against a member in any adverse action. Such actions are set
forth as including: court-martial, line of duty determinations, nonjudicial punishment, involuntary separation
(other than for medical reasons), administrative or punitive reductions-in-grade, denial of promotion, unfavorable
entry in a personnel record, denial of reenlistment, or any other action considered by the Secretary of the Air Force
concerned to be an adverse personnel action.”*?” The limitations specifically do not preclude use of the
information for rebuttal or impeachment in actions taken against the member based on independently derived
information, /325/ nor do they bar introduction of evidence for impeachment or rebuttal purposes in any
proceeding in which evidence about such matters were first introduced by the member. /326/

Air Force Instruction 48-135 does not provide the identified HIV-positive member with
confidentiality. In fact, the AFI requires that the member's commander be immediately notified of a
confirmed case of infection’327/ so that a "safe sex" order can be issued. **® However, the AFI requires the
order to be "securely stored to protect the member's privacy and confidentiality. /*** Beyond the commander,
the information is given to others only on a need-to-know basis. /330/ If the member is reassigned, 'the order-
is sent in a sealed envelope to the new commander and when the member leaves the service, the order is
destroyed Y Furthermore, release of the information outside the Air Force is prohibited without the



member's consent. /3%
of the Privacy Act”**

Finally, the usual protection of sensitive medical information through the provisions
apply.

The purpose of these limitations has been to facilitate identification and treatment of AIDS. In
general, the program follows classic public health guidelines which have been adopted by states and other
federal agencies. /334/ Basically, the theory underlying the limitations on use of this information is that the
public health goals of the program outweigh the loss of that information in the criminal process.

Mental Health Programs

In response to Congressional hearings into alleged misuse of the military mental health system by commanders
to punish "whistle blowers" or those perceived as "problem™ soldiers, Congress passed legislation in 1993
aimed at controlling commanders' authority to order involuntary psychiatric evaluations. /335/ The law directed
" the military to provide a specific list of due process rights to those service members ordered to undergo
psychiatric evaluation by their commanders. As a result, the Department of Defense issued a directive /336/ to
the miIita%/wdepartments requiring them to establish procedures incorporating the Congressionally mandated
controls

In the Air Force, the new procedures require a two-day waiting period between the order and the
evaluation, except in emergency situations.**®¥ Members ordered for evaluation must receive written notice
which sets forth: the specific reasons for the referral; the name of the mental health provider consulted about the
referral; positions and telephone numbers of those who can give assistance (i.e., Area Defense Counsel,
Inspector General's Office, Congressional representatives); and a list of the member's rights regarding the
referral. ¥ Military mental health providers evaluating the member must explain the difference between their
therapeutic and evaluative roles. They must also justify any commitment within two work days, and provide the
member written notification of the reasons for continued hospitalization.**” Finally, the installation commander is
required to provide a neutral and detached review officer to review any involuntary admission and to direct
appropriate investigation into any indication of inappropriate activity. ** The reviewer is to analyze the admission
using the "least restrictive alternative” theory commonly used by civilian courts reviewing cases of the
involuntarily committed.**? Finally, misuse of the evaluation process as a reprisal is punishable under the UCMJ.
R4/ This oversight policy does not apply to patient self-referrals; referrals which are the function of a routine
diagnostic procedure and made by a provider not assigned to the service member's command; referrals to Family
Advocacy programs; ** referrals to drug and alcohol programs; **' referrals' to mental health professionals for
routine evaluations required by other regulations such as administrative separations; **® referrals for sanity boards
in courts-martial ; /347/ and referrals for security clearances or personnel reliability programs, required for certain
duties. /349/

One Congressional goal for these new procedures in the military mental health evaluation process was to
provide greater protection to the military member. This legislation demonstrates Congressional willingness to take
action in' those areas it feels military action is lacking. The lesson is obvious. Congressional scrutiny into
the absence of a confidentiality provision in military mental health may result in legislation over which the
military has little controd. /**"

C. Equal Protection Arguments
The Equal Protection clause of the Fifth and Fourteenth Amendments of the United States Constitution
prohibit governmental taking of a person's life, liberty or property without due process of law.’350/ Exactly what
liberty interests are protected has long been debated. /351/ Nonetheless, arguments can be made for constitutional
protection of both an individual liberty right and an individual privacy right covering medical decision making.

1. Liberty rights



Control of one's body would appear to be one of the most basic of liberty rights. In fact, freedom from physical
restraint was recognized as one of the defining aspects of our nation as expressed by our Constitution. *** From
that beginning, the United States Supreme Court has expanded the concept of individual liberty to include not just
freedom from restraint, but also many aspects of individual self-determination. /353/ The Supreme Court has
recently recognized that a part of self-determination is the freedom to make personal medical decisions free from
governmental interference.*** The expansion of the definition of liberty to include medical decision-making must
be viewed as part of the logical evolution of the uniquely American concept of personal liberty which has
historically been recognized and protected. /355/

Unfortunately, the extent of protection for health care self-determination has not yet been clearly defined in
US law. Despite numerous cases dealing with health care decisions, /356/ the Supreme Court has never declared
such decisions to be a "fundamental™ /357/ constitutional right and therefore deserving of strict judicial scrutiny.
1358/ Examples of fundamental rights include procreation, /359/ marriage, /360/ contraception, /361/ speech,
R62/ and travel. /363/ If health care decision making were to be' declared a fundamental constitutional right,’
then governmental infringement on that right would have to pass strict judicial scrutiny to survive. Such a
review gives little deference to the government's position, requiring the government to show its ctions are
based on "compelling” state needs. /364/ Also, in such' cases, the government must show its infringing actions
have been tailored as narrowly as possible to satisfy its interests and still respect the fundamental rights as
much as possible. ¢/

If health care decision making were not deemed a fundamental right, the Supreme Court would utilize,
the lowest level of judicial scrutiny, mere rationality. /366/ This level of review is very deferential to
government actions, requiring only that some rational reason be given for the interference with non-
fundamental rights.”*®”" Only in the rarest of cases will the Court: invalidate governmental action when using
the rational basis test.: As one constitutional law expert has explained, "as long as governmental action bears a
reasonable relation to a legitimate state interest, the majoritarian process may trump the individual's freedom to
make choices in nonfundamental areas of liberty.” /368/

In the military, active duty service members have historically had more limited liberty rights than the
general public. /369/ This has been especially true with respect to health care issues. For example, active duty
military members must undergo ordered medical care /370/ and, if wounded, accept medical care designed not
for their best personal interests, but for quick return to fighting after treatment. /371/ Exactly how limited the
military member's right is to basic health care decision-making has never been squarely addressed. However,
the narrower issue of the military member's right to make medical treatment decisions was discussed in the
recent case of Doe v. Sullivan. /372/

In Doe, an anonymous soldier stationed in Saudi Arabia during Operation Desert Shield filed suit on
January 11, 1991 in United States District Court, District of Columbia, /373/ in an attempt to enjoin the
Department of Defense (hereinafter DOD) from using certain non-FDA approved drugs on troops taking part
in the Gulf War without first obtaining the individual service member's informed consent. /374/ Doe presented
three claims for relief that of his own, that of his wife's, and on behalf of members of the class of soldiers
stationed in the Gulf states.

Doe's first argument was that the FDA had exceeded its authority under the Food, Drug and Cosmetic
Act /375/ in promulgating Rule 23(d), a consent waiver rule which allowed the military to use the, non-
approved drugs without informed consent./376/ Next he argued DOD's use of the drugs without service
member's consent violated informed consent directives in the 1995 Defense Authorization Act (DAA), /3"
codified at 10 U.S.C. Section 980./378/ Finally, he argued the government's use of the drugs on non-consenting
individuals constituted a substantial deprivation of liberty in violation of the due process clause of the Fifth
Amendment./379/



a. Background

Both the district and appellate courts provided a review of the history surrounding the controversy./*®” The
crucial facts concerned Iraq's stockpiling of a variety of chemical and biological warfare agents for potential use
against U.S. led coalition forces in the war. Irag's willingness to use such weapons was never in doubt and the
DOD had taken steps to prepare its troops by looking into the use of different preventive drugs as
countermeasures. Immediately after the commitment of US troops to the Gulf War effort, the U.S. Army
Medical Research and Development Command identified several potentially useful drugs. Two of the drugs
were IegBale termed "investigational™ and had not received FDA approval for the specific uses proposed by the
DOD./

The two unapproved drugs identified by the DOD were pyridostigmine bromide (Mestinon) tablets and
pentavalent botulinum toxoid vaccine. The psyridostigmine bromide tablets were to be used prophalatically to
hopefully prevent or at least lesson the effects of nerve gas. /382/ The tablets were to be self-administered prior
to anticipated exposure and were expected to increase the effectiveness of two FDA-approved drugs long used
by the US military for post-exposure to nerve gas, atropine and pralidoxime chloride. /383/ While
pyridostigmine bromide and the pentavalent botulinum toxoid vaccine were not approved for the use DOD
intended, the two drugs had been approved for other uses. Pyridostigmine bromide is used to treat the
neuromuscular disease myasthenia gravis (MG). /**¥ Botulinum toxoid vaccine is used to vaccinate laboratory
personnel who deal with botulism. /385/

The proposed’ use of these drugs for unapproved purposes required the DOD to ask for an exemption
from usual FDA consent rules. Unfortunately, the exemption rules in place at the time would not allow for such
a waiver, so the DOD requested the FDA to make a new waiver rule for the military. /386/ DOD's basis for its
proposed waiver rule was, "obtaining informed consent in the heat of imminent or ongoing combat would not
be practicable.” /387/

The FDA adopted the DOD's proposed rule and on December 21, 1990, Rule 23(d) was put into effect.
/388/ The new rule allowed the FDA Commissioner to issue waivers of consent of military personnel, thereby
permitting investigational drug use when he determined that obtaining consent would not be feasible because of
combat situations. Conditions precedent to such a determination included written justification for the waiver, and
concurrance by an institutional peer review board. The waiver was applicable only to the specific operation for
which the waiver application was being made . *® The Commissioner is authorized to grant a waiver "when
withholding treatment would be contrary to the best interests of military personnel and there is no available
satisfactory alternative therapy.” /*°” Finally, the waivers are good only for one year, but may be renewed. They
also maybe terminated earlier by either the DOD or the FDA. 9 The FDA received DOD requests for waivers
under the new rule for the pyridostigmine bromide and pentavalent botulinum toxoid vaccine on December 31,
1990 and January 8, 1991, respectively.

b. The District Court Decision

Doe sought to enjoin the DOD from ordering members to take the waivered investigational drugs.*** The basis
for his case was the investigational nature of the drugs and the unknown side effects and adverse consequences which
might occur if used in the novel manner advocated by the DOD. Doe also pointed to adverse effects already well known
in approved uses of the drugs.”***

Judge Harris, United States District Court for the District of Columbia, dismissed the case on January 31, 1991,
finding the matter of giving investigational drugs to service members to be "precisely the type of military decision that
courts have repeatedly refused to second-guess. /394/ He found the issues to be outside the court's review authority. /395/
While Judge Harris found the issues Doe brought to his court inappropriate for review; he nonetheless, in dicta, addressed



;aa(;h of Doe's arguments,- explaining that had the case been reviewable, he would have upheld the government's actions.
396

Doe's first argument, that the FDA had exceeded its authority in adopting Rule 23(d), subverting its informed
consent rules, was considered by Judge Harris to be without merit since such decisions are within the FDA's
administrative authority.’397/ He stated such a decision by a regulatory agency was appropriate as long as the agency's
interpretation of its own rules was reasonable and not contrary to the statute.**

Doe's second argument, alleging the DOD's decision to use the two drugs without informed consent violated the
FDA's "longstanding™ rules requiring such consent as well as the DOD's own consent rules, was rejected by Judge Harris
who said the rules were not applicable ,*¥ He explained that in his opinion, since the use of the drugs was for military
operations, rather than scientific research, neither the FDA's nor the DOD's informed consent rules; written for research on
human subjects, applied.”*®

Addressing Doe's final argument; that his individual liberty rights had been violated, Judge Harris applied the
lowest level of judicial scrutiny, “* asking whether the government's actions were "rationally related to a legitimate
government purpose.” /402/ He reasoned that the government's stated goal of protection of service member's
health and fitness was a reasonable one and concluded that the orders did not violate Doe's rights. %%/

c. The D. C Circuit Court of Appeals

Doe appealed Judge Harris' decision to the D.C. Circuit Court of Appeals.’*®” In July, 1991, a majority of
that Court found the issues presented were justiciable despite the Army's policy change to use the drugs
voluntarily and the end of the war.’405/ The Court stated that since FDA Rule 23(d) remained in effect,
similar situations could arise again. Writing for the majority, then Circuit Judge Ruth Bader Ginsburg stated
the case presented proper subject matter for judicial review despite Judge Harris' finding that the case dealt
with military issues better left to the military. Judge Ginsburg explained that Doe was not questioning
military decision making authority, but rather whether the FDA had exceeded its authority to issue the
consent waiver rule used by the military. /406/ The Court did uphold all the findings of the lower court on
the merits, holding the FDA acted well within its statutory authority and that the DAA did not apply to the
FDA. 407/ The appeals court also upheld Judge Harris' application of the rational relation test to Doe's equal
protection liberty claim, and using that deferential standard, Justice Ginsburg easily found that the DOD's
actions served legitimate governmental interests. /408/

The Doe v. Sullivan decision clearly highlights some of the problems facing those who would argue
for a psychotherapist-patient privilege in the military based on fundamental liberty rights. Judge Ginsburg's
acceptance of the low standard could bode ill for arguments for a fundamental liberty right regarding medical
decision-making, especially in the military setting where the courts' ready acceptance of the government's
reasoning for it's actions follows a long established tradition against second guessing military decision
making. The Court's application of a low judicial scrutiny standard raises an even greater problem. However,
since the Appeals Court narrowed its review to the DAA and never addressed broader questions of military
member's right to medical decision-making, it remains possible the Supreme Court could still find such a
right to be fundamental.

2. Privacy Rights

The right to privacy in medical settings has generated increasing interest in recent years. This can be
explained by the increased pressures against privacy in the medical world. Examples include computerization of
medical records, /**® increased sharing of medical information (both by government and business), ““* and
expanding control of medical decisions under managed care. /**¥ The right to privacy is essential in the medical
field since health "information is perhaps the most intimate, personal, and sensitive of any information



maintained about an individual.” /*'¥ The need for patients to feel secure in the confidentiality of the
information they reveal to health care providers is viewed as necessary to the doctor-patient relationship, and
essential for mental health providers and their patients.***

As has been noted in a vast array of privacy legal articles, *** the Supreme Court has expanded privacy
rights in medical decision making areas such as abortion /415/ but limited those rights in other areas (such as
government required reporting by physicians to state agencies of wounds from deadly weapons, sexually
transmitted diseases and drug use).**® Even so, a large number of lower courts have recognized a limited right
to privacy in the medical decision-making area.’417/ Some of the most strongly worded of these cases have
concerned mental health treatment. ¢

There have not been a large number of military cases dealing directly with military infringement on medical
privacy rights. However, one recent case, Mayfield v. Dalton, “**which received great publicity, ™ did raise the issue.
The case was an attempt by two Marines to refuse participation in the DOD's DNA identification program.

In Mayfield, two marines, John C. Mayfield and Joseph Vlacovshy, filed suit in the United States District Court
in Hawaii requesting summary judgment on their claims that the military’s orders to provide DNA samples were illegal.
They presented three arguments: first, that the forced collection violated their privacy and due process rights; second, that
the collection violated their enlistment contracts; and third, that the collection violated consent rules on human research .
1421/ The court found no merit in any of the arguments.

Addressing the constitutional claims first, the court narrowed the issue to a question of illegal search.*? The court
quickly found the taking of the DNA samples, while a "'search,” to be well within allowed parameters for legitimate
searches, and far less of an infringement on their rights than those allowed in numerous other cases .”**¥ The court then
held that the government had shown a compelling interest in its reasons for taking the samples, i.e., identification for
internal accounting and for notification of next of kin."**

The court also found the other two arguments without merit, saying the claim of breach of contract ignored
explicit language that changes could by made by the govemment’*? and that the consent rules for “research" were
inapplicable since the samples were not going to be used for research. 2

The plaintiffs also sought certification as a class of "all military personnel serving on active duty in the United
States Navy and/or the United State Marine Corps who have been or may be compelled to provide blood and/or other
tissue samples for DNA identification ....” /427/ The court denied the motion, saying that plaintiffs had failed to show any
other military members actually opposed the DNA program and even stating that it was certain there were those who
"although compelled, do not oppose, and in fact approve of, the DOD DNA Registry program. ““ /428/

In sum, Mayfield provides no support for a privacy basis for medical decision-making. Of course, provision of a
tissue sample is not the same as baring one's soul such as is required in psychotherapy. Legal writers have commented on
the resistance of military courts to provide greater privacy rights than those enumerated by the Supreme Court . /2
Therefore, one may look to that Court's decisions for an indication of the maximum possible support for a privacy
argument.

In Jaffee, the Supreme Court stated that the privacy between a psychotherapist and patient is "rooted in the
imperative need for confidence and trust. ¥ The Court spoke at length. about the absolute need for confidentiality in
order that psychotherapy be effective, pointing out that "the mere possibility of disclosure may impede development of
the confidential relationship necessary for successful treatment.” /¥ Such unequivocal support for the concept of privacy
in relation to mental health care surely can be viewed as an indicator of support that such a confidential relationship is a
fundamental right.



If the Supreme Court's decision in Jaffee develops into a fundamental right, then a plaintiff attacking the military's
anti-psychotherapy privilege position would have significant ammunition. As explained earlier, if such a right is deemed
fundamental, the government must, in order to prevail, provide compelling reasons to overcome the fundamental right.
The government's burden would be formidable; not since the World War 11 case of Korematsu v. United States"*? has
there been a law subject to strict judicial scrutiny which has been upheld. ¥

While we may be a long way from the time when the Supreme Court determines whether confidentiality in the
psychotherapeutic relationship is a fundamental right, the Supreme Court's willingness to embrace a new privilege
essential to that relationship may be an indication of where we are heading.

D. Ethical Arguments

Ethical analysis is particularly helpful in reviewing issues dealing with medical confidentiality. As one medical
ethicist points out, the underpinning of confidentiality is "more a matter of professional ethics than of legal requirements.
1434/ Numerous ethical arguments can be made for the military's adoption of a psychotherapist-patient privilege. These
include arguments based on principles of medical care ethics, ** legal ethical theory, /436/ and societal considerations or
general humanistic ethical principles. 437/ Despite the multitude of names, these approaches can be broken down into two
general principles of morality: deontologic, that is, a duty driven analysis asking what is right under the principles of the
profession; and utilitarian analysis, which asks whether the results of the action on others will be the morally right result
for society.

1. Deontologic Prinicples

Care based ethics provide a conceptual framework for deciding why confidentiality is important to
psychotherapy. This approach deals with the professional ethics of the care provided. In psychiatric care it deals
with those principles of trust and mutual respect required for effective treatment.

Professional psychological associations filing amici brief in Jaffee advocated recognition of the
privilege, agreeing on the importance of confidentiality to the effectiveness of therapy. **® For psychotherapy
to work, patients must be able to trust that the information revealed to their therapist will remain confidential.
Citing the major psychological medical texts, these organizations showed beyond question that the absence of
confidentiality impacts psychotherapeutic care. /*** Every major professional psychoanalytic organization also
stated confidentiality is a basic part of the profession’s ethics. **%

The principle that confidentiality is essential to psychotherapy was accepted without reservation by the
majority of the Supreme Court in Jaffee. /441/ Indeed, the Court specifically rejected the Seventh Circuit's
position of granting a privilege on a case-by-case basis. Explaining it's rejection, the Court stated “[m]aking the
promise of confidentiality contingent upon a trial judge's later evaluation of the relative importance of the
patient's interest in privacy and the evidentiary need for disclosure would eviscerate the effectiveness of the
privilege. " /442/

There is a very real problem in requiring military psychological providers to act in direct contradiction
of a major professional ethic. The lack of confidentiality hurts these providers' ability to do their jobs and places
on them the strain of forced failure to live up to their profession’'s standards. Such a position only diminishes the
care provided. In terms of loss of evidence, while the numbers will never be known, it can not be doubted that
many military mental health professionals simply avoid the problem by not doing a thorough job in either
delving into potentially criminal areas, or in failing to properly document patient care: ¥ One military
psychiatrist has titled such documentation actions "downgrading.” /*** He provides three reasons for this
characterization: "1. Military psychological doctrine embraces use of minimal diagnosis to return [military
members] quickly to duty . . . 2. [Itis] [n]Jonstigmatizing to the client, and 3. lack of confidentiality. /445/



2. Utilitarian and therapeutic legal principles

Utilitarian legal theory holds that legal actions should be reviewed for their usefulness to society as a
whole. /446’ Such an approach explores both the consequences an action produces in society as well as its moral
underpinnings to determine if it should be adopted. Therapeutic jurisprudence principles follow the same
approach. As explained by one commentator, these principles are used to analyze the "law's role as a therapeutic
agent [gzigg] social science . . to assess the impact of law on the mental and physical health of the people it
affects.

As applied to the issue of psychotherapist-patient confidentiality, there is near universal agreement among
psychological practitioners and legal experts that confidentiality in psychotherapy serves the important societal
goal of encouraging people to seek mental health care. /448/ Furthermore, by encouraging greater mental health
care overall, mental health related societal problems will decrease. Finally, Professor Imwinkelreid has noted that
the whole law of privileges is based on these moral values. Citing a letter by Professor Charles Black, written to
the first House hearings on privileges under the Federal Rules of Evidence, he argues that American "'society's
ethical sense of ‘decency’ necessitates the recognition of privileges." 49/ Specifically addressing the values which
should be protected by Fed. R. Evid. 501, he emphasized the need for an enlightened society to zealously protect an
individual's freedom to control personal decisions.450/

The courts were persuaded by this theory in Jaffee. In its brief to the court in Jaffee, the Respondents highlighted
the important societal interests a privilege would promote, arguing that the

inability to obtain effective psychotherapeutic treatment may preclude the enjoyment and exercise of
many fundamental freedoms. Mental iliness may prevent one from understanding religious and political
ideas, or interfere with the ability to communicate ideas. Some level of mental health is necessary to be
able to form belief and value systems and to engage in rational thought. "

Weighing the social costs of non-recognition of the privilege against possible loss of useful evidence with a
privilege, most commentators have declared the balance falls overwhelmingly for recognition. This was acknowledged by
the Supreme Court in Jaffee when it said, "[i]n contrast to the significant public and private interests supporting
recognition of the privilege, the likely evidentiary benefit that would result from the denial of the privilege is modest. * /%
The Court also specifically accepted the utility of the psychotherapist-patient privilege to society, stating "[t]he
psychotherapist privilege serves the public interest by facilitating the provision of appropriate treatment for individuals
suffering the effects of a mental or emotional problem. " /451/

It's not a difficult argument to make that military members have mental health problems and need mental health
services as much as their civilian counterparts. In fact, it can probably be persuasively argued that military members
experience even greater stress than the police officer in Jaffee and should receive the best mental health care possible. For
these reasons, the utilitarian and the deontologic theories of medical ethics support adoption of the psychotherapist-patient
privilege in the military.

V. MILITARY MENTAL HEALTH CARE

In general, military mental health care is similar to that provided in the civilian sector. All of the same issues seen
in small practices to large medical centers have their counterpart in the military. Where military practice differs from its
civilian counterpart is in relation to administrative military duties”* and the special challenges combat and combat
related pressures create. /*°® These special pressures include overseas tours, long time at sea, short and long
term deployments and actual combat. Such pressures test the military provider in ways not usually, if ever,
experienced by civilians. **®



However, the military population shares with the civilian counterpart population the stigma associated
with getting psychological care. Such stigma has a long history in American society. 457/ Prior to the early
19th Century, Americans hid their mentally ill family members at home and provided whatever "care" they
could. Later, private asylums became popular places to hide those with mental problems. From the 1850s to
early in the 20t" century, the mental health profession grew, but the stigma of being "crazy" continued. /458/
During the 20'h century, mental health institutions and the profession of psychiatry rapidly expanded, especially
after World War 1. Unfortunately, the stigma still hung on, driven now by the belief that "weak character™ led to
mental disease. **%

In the 1950's there was a movement toward more scientific approaches to mental illness, especially in
the area of alcohol and drug treatment. From then until the end of 1970's, there was a major shift from
criminalization of alcohol and drug problems to public health measures, and some in-road was made in educating the
general public about the emotional and behavioral underpinnings of mental health problems. /460/ Despite the new
emphasis on psychiatry as a science and a concerted effort to educate the public about mental health, the stigma remains
and still interferes with people getting the care they need.

The sensitive nature of emotional problems, and potential stigmatization of persons seeking psychiatric care was
noted by the court in Jaffee.’461/ That it exists in the military cannot be denied."*®” Indeed, many feel it may be worse in
the military's unique "macho warrior” culture. One military psychiatrist, Dr. Kutz, has noted that "[I]ike other minority
cultures, the military places great stigma on mental illness " /463/ He points out that it is well-known in the military
psychiatric field that people shun care. He explains that commanders will often choose to avoid care, "for fear that his
troops will view him as “weak' and lose confidence in his leadership. * /**¥ The sad fact, however, is that no educated
person in today's society would seriously question the widespread existence of mental illness in a wide cross-section of
society. /465/

In an article written following the Supreme Court's grant of writ of certiorari in Jaffee, Professor Winick
examined the issue of the influence a psychotherapist-patient privilege would have on whether individuals sought
counseling.”*®® He concluded that while "[tJhe existing empirical literature is inconclusive concerning whether legal
recognition of a psychotherapist-patient privilege is an important factor in whether people seek mental health treatment, **
1467/ it can by hypothesized from those same studies that an "adverse impact on patients' willingness to enter therapy . . .
[will result] should the Supreme Court reject the privilege.” /468/ The author suggests that public awareness following the
Supreme Court's rejection of a privilege "will have a predictably chilling effect on the willingness of individuals to enter
or remain in therapy.” /**” Finally, the author observes that the research supports a prediction that many patients who do
undertake therapy will "inhibit their own disclosure to the therapist” upon understanding that there is no privilege. /470/

While not empirical support for the theory that absence of a privilege has a chilling effect on military
members, discussion of a current phenomenon--suicides--does illustrate the relationship. The calendar years
1992-1995 saw the suicide rate in the Air Force rise from 11 per 100,000 people to 13 per 100,000 people.*""
General Ronald R. Fogleman, Air Force Chief of Staff, came into the office with a personal interest in this
issue. While commander of Air Mobility Command in 1990, a military member took his life, leaving behind a
note stating that he feared seeking help because he feared its impact on his career. General Fogleman began a
campaign to make it known that getting help would not be career-ending. /4’® As a result, Ready Eagle was
developed at Air Mobility Command, a program aimed at identifying "members who are under the kinds of
stress that could lead them to harm themselves or other. /473/ Upon assuming the position of Chief of Staff
in late 1994, General Fogleman requested a review of suicides Air Force wide. The conclusion was that
"suicide was a problem that warranted considerable attention. . ." /474/ Although the suicide prevention
efforts increased, suicide rates remained unaffected. General Fogleman said the causes of these deaths were
unclear,. but could range from family stress, deployments, or financial problems. /4" In March, 1996,
General Fogleman acknowledged that the perception still exists that seeking counseling would have a
negative career impact. He urged commanders and first sergeants to look at seeking help as a sign of
strength, rather than weakness. /476/ General Fogleman observed that the approach taken by two major air



commands, which investigate suicides in the same manner as aircraft accidents, might be necessary Air
Force-wide to explain the recent rise in the suicide rate. /477/

Following Admiral Mike Boorda's suicide in May 1996, questions were raised about the "mental
health services available to military people and how comfortable military people are with seeking
professional help when their problems become overpowering. With the “zero defect' mentality toward
careers, the stigma attached to mental-health counseling may be even greater. /478/ In a 10 June 1996 Air
Force Times article, it was noted that chaplains, "[b]ecause they provide confidentiality... play a key role in
crisis intervention and counseling on bases. /479/ Chaplain (Col) Cecil Richardson, executive director of the
Armed Forces Chaplains Board, observed that "[c]onfidentiality is something the chaplain is known for.' People feel
more comfortable going to chaplains. * /480/ A civilian counselor was quoted: "[M]any times, with the privacy issue,
[military people] feel better served going off base. " /481/

Obviously, the Air Force's emphasis that seeking mental health help should be considered a positive step is a
factor in removing the stigma associated with seeking help for mental health problems.* But the stigma associated with
getting help is not the only stigma. The fear that others will learn of the root problem probably keeps military
personnel away from mental health clinics. When people seek chaplains for mental health problems without a formal act
of religion or a matter of conscience, there is no privilege. Likewise, there is no privilege for off- base civilian mental
health professionals in the military justice system. However, most probably are unaware of these legal nuances which
leave them almost as unprotected as they would have been had they gone to a military mental health clinic. Almost, but
not quite. Because a significant difference with chaplains is that they are not routinely contacted and are not expected to
report about their consultations, even those consultations which don't qualify for the privilege. As for civilian mental
health practitioners, no one necessarily knows a person is seeking professional help, and may never know. Seeking off-
base mental health care, or consulting a chaplain for mental health problems without a religious cornerstone, are problem
solving methods motivated by fear generated by the lack of confidentiality at military mental health facilities. These
indirect and possibly inadequate attempts to obtain help are mo