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Adverse Administrative Action Against Title 32 Military Member

This opinion discusses the extent to which a commander on Title 10 orders may take adverse
administrative action against an Air National Guard (ANG) member in Title 32 status. In short, a
Title 10 commander generally cannot take action against an ANG member for misconduct that
occurred while the ANG member was in Title 32 status. The Title 10 commander may, however,
take administrative action against a member in Title 32 status for misconduct occurring while the
member was on Title 10 orders.

BACKGROUND

A number of ANG members from the same unit are alleged to have submitted fraudulent TDY
and/or BAH claims several years ago. All members were on Title 10 orders at the time of the
alleged offense(s) but since returned to Title 32 status. The XX MSS/CC, a Title 10 commander,
recently engaged the members” ANG wing commander and requested that he take administrative
action in the form of Letters of Reprimand (LORs) for the alleged misconduct. After reviewing
the evidence and seeking counsel from the Staff Judge Advocate, however, the Title 32 wing
commander declined to take administrative action. As a result, the XX MSS/CC elected to take
action as the members’ Title 10 commander at the time of the alleged misconduct and requested
Title 32 wing leadership serve the LORs. This opinion is in response to your request for
clarification on whether a Title 10 commander may take adverse action against ANG members in
Title 32 status.

LAW AND ANALYSIS

The Secretary of the Air Force (SECAF) is “responsible for, and has the authority necessary to
conduct, all affairs of the Department of the Air Force” and may “prescribe regulations” necessary
to carry out that responsibility.! This broad statutory authority applies, inter alia, to the regulation
of “ANG activities.”?> Among the regulations prescribed by SECAF, Air Force Instruction (AFI)
36-2907, Unfavorable Information File, provides that “[cJommanders, supervisors, and other
persons in authority can issue administrative counseling, admonitions, and reprimands.”® The
ultimate issue, therefore, is whether a Title 10 commander has the requisite authority to take
adverse administrative action against ANG members currently in Title 32 status.

The answer hinges on the ANG member’s status at the time of the alleged offense. A Title 10
commander generally may not take disciplinary and/or administrative action against an ANG
member in Title 32 status for misconduct that took place while the ANG member was on Title 32
orders. Federal authority to exercise discipline over National Guard personnel attaches only when
the member is in federal (i.e. Title 10) status.* Status is determined at the time of the alleged
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offense.®> The only exception to this general rule is SECAF’s broad authority to take administrative
action against ANG officers regardless of their status (i.e. Title 10 or Title 32).°

If, however, an ANG member’s misconduct occurred while he or she was on Title 10 orders, a
Title 10 commander may pursue administrative action regardless of the member’s subsequent
return to Title 32 status. In US v. Ferrando, the Air Force Court of Criminal Appeals held that the
US Aiir Force retains personal jurisdiction for offenses that occur while a member is in active duty
status.” While there are substantial differences between judicial proceedings and administrative
action,® the underlying policy remains the same. Title 10 commanders retain the authority to
ensure good order and discipline by addressing misconduct occurring on active duty. Failure to
retain such ability endangers command authority and significantly hinders good order and
discipline. For these reasons, a commander on Title 10 orders may take administrative action
against an ANG member in Title 32 status if the member’s misconduct occurred while he or she
was on Title 10. Since the ANG members at issue in this case were in federal status at the time of
the alleged offenses, the Title 10 commander is authorized to pursue administrative action despite
the Title 32 wing commander’s contrary decision.
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