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Al-Qaeda & Taliban
Unlawful Combatant Detainees,
Unlawful Belligerency, and the

International Laws of Armed Conflict

LIEUTENANT COLONEL (S) JOSEPH P. "DUTCH" BIALKE*
I. INTRODUCTION

International Obligations & Responsibilities
and the International Rule of Law

The United States (U.S.) is currently detaining several hundred al-
Qaeda and Taliban unlawful enemy combatants from more than 40 countries at
a multi-million dollar maximum-security detention facility at the U.S. Naval
Base in Guantanamo Bay, Cuba. These enemy detainees were captured while
engaged in hostilities against the U.S. and its allies during the post-September
11, 2001 international armed conflict centered primarily in Afghanistan. The
conflict now involves an ongoing concerted international campaign in
collective self-defense against a common stateless enemy dispersed throughout
the world.

Domestic and international human rights organizations and other
groups have criticized the U.S.,* arguing that al-Qaeda and Taliban detainees
in Cuba should be granted Geneva Convention 11l prisoner of war (POW)?
status. They contend broadly that pursuant to the international laws of armed
conflict (LOAC), combatants captured during armed conflict must be treated
equally and conferred POW status. However, no such blanket obligation exists
in international law. There is no legal or moral equivalence in LOAC between
lawful combatants and unlawful combatants, or between lawful belligerency

* Lieutenant Colonel (s) Bialke (B.S.C.J.S., M.A., & J.D. with distinction, University of North
Dakota, LL.M. International and Comparative Law, University of lowa) is presently assigned
as Staff Judge Advocate, Pacific Air Forces-Australia, U.S. Embassy, Canberra, Australia.

! See, e.g., Human Rights Watch: Background Paper on Geneva Conventions and Persons
Held by U.S. Forces - Human Rights Watch Press Backgrounder (Jan. 29, 2002), at
http://ww.hrw.org/backgrounder/usa/pow-bck.htm (last visited Dec. 3, 2002); see also
generally e.g., George H. Aldrich, The Taliban, Al Qaeda, and the Determination of Illegal
Combatants, 96 AM. J. INT’L L. 891 (2002); Lawrence Azubuike, Status of Taliban and Al
Qaeda Soldiers: Another Viewpoint, 19 ConN. J. INT’L L. 127 (2003); Joshua S. Clover,
Comment, Remember, We’re The Good Guys”: The Classification and Trial of the
Guantanamo Bay Detainees, 25 S. TEX. L. Rev. 351 (2004).

% Geneva Convention Relative to the Treatment of Prisoners of War, opened for signature Aug.
12, 1949, 6 U.S.T. 3316, 75 U.N.T.S. 135 (entered into force Oct. 21, 1950) [hereinafter
GPW].
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and unlawful belligerency (also referred to as lawful combatantry and unlawful
combatantry).

The U.S. has applied well-established existing international law in
holding that the al-Qaeda and Taliban detainees are presumptively unlawful
combatants not entitled to POW status.® Taliban and al-Qaeda enemy
combatants captured without military uniforms in armed conflict are not
presumptively entitled to, nor automatically granted, POW status. POW status
is a privileged status given by a capturing party as an international obligation
to a captured enemy combatant, if and when the enemy's previous lawful
actions in armed conflict demonstrate that POW status is merited. In the case
of captured al-Qaeda and Taliban combatants, their combined unlawful actions
in armed conflict, and al-Qaeda’s failure to adequately align with a state show
POW status is not warranted.

The role of the U.S. in the international community is unique. The
U.S., although relatively a young state, is the world’s oldest continuing
democracy and constitutional form of government. The U.S. is a permanent
member of the United Nations Security Council, the world’s leading economic
power, and its only military superpower. The U.S. is the only country in the
world capable of commencing and supporting effectively substantial
international military operations with an extensive series of military alliances,
and the required numbers of mission-ready expeditionary forces consisting of
combat airpower, land and naval forces, intelligence, special operations, airlift,
sealift, and logistics. Great influence and capabilities, however, exact great
responsibility.

As a result of its unique role and influence within the international
community, the U.S. has been placed at the forefront of respecting LOAC and
promoting international respect for LOAC. The U.S. military has the largest,
most sophisticated and comprehensive LOAC program in the world. The U.S.
demonstrates respect for LOAC by devoting an extraordinary and unequalled
level of resources to the development and enforcement of these laws, through
an unparalleled LOAC training and education regimen for U.S. and allied

® See, e.g., David B. Rivkin, Jr., et al., It’s Not Torture, and They Aren’t Lawful Combatants,
WASH. PosT, Jan. 11, 2003, at A 19:

The United States has not granted the rights of honorable prisoners of war
to the Guantanamo Bay detainees because they are neither legally nor
morally entitled to those rights. Only lawful combatants, those who at a
minimum conduct their operations in accordance with the laws of war, are
entitled to POW status under the Geneva Convention. By repudiating the
most basic requirements of the laws of war -- first and foremost the
prohibition on deliberately attacking civilians -- al Qaeda and the Taliban
put themselves beyond Geneva's protections.

2-The Air Force Law Review



military members, and a conscientious and consistent requirement that its
forces comply with these laws in all military operations.

Customary LOAC binds every country in the world including the U.S.
International collective security and U.S. national security may be achieved
only through a steadfast commitment to the Rule of Law. For the U.S. to grant
POW status to captured members of al-Qaeda or the Taliban would be an
abdication of these international legal responsibilities and obligations. It
would set a dangerous precedent contrary to the Rule of Law and LOAC, and
to the highest purpose of the laws of warfare, the protection of civilians during
armed conflict.

This article begins by explaining how LOAC protects civilians through
the enforcement of clear distinctions between lawful combatants, unlawful
combatants, and protected noncombatants. It summarizes the four conditions
of lawful belligerency under customary and treaty-based LOAC, and instructs
why combatants who do not meet these conditions do not possess combatant’s
privilege; that is, the immunity provided to members of the armed forces for
acts in armed conflict that would otherwise be crimes in time of peace.

The article then reviews why LOAC does not require that captured
unlawful combatants be afforded POW status, and addresses specifically
captured al-Qaeda and Taliban fighters. The practices and behavior of these
fighters en masse in combat deny them privileges as lawful belligerents
entitled to combatant’s privilege. The article argues that al-Qaeda unlawful
combatants are most appropriately described as hostes humani generis, “the
common enemies of humankind.”

The article subsequently explains why al-Qaeda members, as hostes
humani generis, are classic unlawful combatants, as part of a stateless
organization that en masse engaged in combat unlawfully in an international
armed conflict without any legitimate state or other authority. The article
explicates al-Qaeda’s theocratic-political hegemonic objectives and its use of
global terrorism to further those objectives. The article expounds as to why
international law deems a transnational act of private warfare by al-Qaeda as
malum in se, “a wrong in itself.” Related to al-Qaeda’s status as hostes humani
generis, the article describes one of the Taliban’s many violations of
international law; that is, willfully allowing al-Qaeda hostes humani generis to
reside within Afghanistan’s sovereign borders from where al-Qaeda could and
did attack unlawfully other sovereign states. The article then details a state’s
inherent rights if and when attacked by such hostes humani generis.

Following this, the article continues by asserting that there is no doubt
or ambiguity as to the unlawful combatant status of the Taliban and al-Qaeda
(shown by the failure of the Taliban en masse to meet the four fundamental
criteria of lawful belligerency, al-Qaeda’s statelessness en masse, and both
their many acts of unlawful belligerency and violations of LOAC). As a result,
the article states that there is no need or requirement for proceedings under

International Laws of Armed Conflict-3



Geneva Convention Ill, art. 5 to adjudicate their presumptive unlawful
combatant status and non-entitlement to POW status pro forma.

The article subsequently illustrates that, even though captured al-Qaeda
and Taliban are unlawful combatants and not POWSs, the U.S. as a matter of
policy has treated and continues to treat all al-Qaeda and Taliban detainees
humanely in accordance with customary international law, to the extent
appropriate and consistent with military necessity and in a manner consistent
with the principles and spirit of the Geneva Conventions. The article discusses
that, under LOAC, the detainees are captured unlawful combatants that can be
interned without criminal charges or access to legal counsel until the cessation
of hostilities. However, the article then points out that the U.S. has no desire
to, and will not, hold any unlawful combatant indefinitely.

The article then notes that al-Qaeda and Taliban detainees, as unlawful
combatants, are subject to trial by U.S. military commissions for their acts of
unlawful belligerency or other violations of LOAC and international
humanitarian law. It expounds that, when an opposing force detains an
unlawful combatant in time of armed conflict, the unlawful combatant’s right
to legal counsel or other representation only arises if criminal charges are
brought against the unlawful combatant. The article illustrates the security
measures, evidence procedures, and the many executive due process
protections afforded to detainees subject to the jurisdiction of U.S. military
commissions. The article states that, if tried and convicted in a U.S. military
commission, a detainee may be required to serve the adjudged sentence, such
as punitive confinement.

The article concludes that it is in the immediate and long-term national
security interests of the U.S. to respect and uphold LOAC in all military
operations. Ultimately, the United States has an obligation to the international
community and the Rule of Law not to afford POW status to captured unlawful
combatants such as the al-Qaeda and Taliban detainees in furtherance of both
domestic and international security.

Il. INTERNATIONAL LAW, THE U.S,,
AND TALIBAN & AL-QAEDA UNLAWFUL BELLIGERENCY

A. Lawful Combatants, Unlawful Combatants, and Noncombatants
1. Not all Captured Combatants are Entitled to POW Status

According to both customary and treaty-based LOAC, al-Qaeda and
Taliban detainees do not meet the requirements to be lawful combatants. They
are unlawful enemy combatants who are not legally authorized under LOAC to
engage in armed conflict, but do so without authority. Unlawful combatants
also include combatants who engage in armed conflict in a manner that
violates certain international laws of armed conflict. Unlawful combatants are

4-The Air Force Law Review



proper objects of attack during an international armed conflict, and upon
capture, may be denied Geneva Convention 11l POW status.” In such cases,
whenever the U.S. withholds Geneva Convention Il POW status from
captured unlawful combatants, U.S. policy directs that they be treated
humanely and similar to lawful combatants or POWs.” Additional to the

* GPW, supra note 2, art. 4(A)(specifying categories of combatants entitled to POW status);
U.S. DEP’T OF THE AIR FORCE, INTERNATIONAL LAW-THE CONDUCT OF ARMED CONFLICT AND
AIR OPERATIONS, AFP 110-31 (1976) [hereinafter AFP 110-31], at 3-3a:

An unlawful combatant is an individual who is unauthorized to take a direct
part in hostilities but does. The term is frequently used also to refer to
otherwise privileged combatants who do not comply with requirements as
to mode of dress, or noncombatants in the armed forces who improperly use
their protected status as a shield to engage in hostilities. “Unlawful
combatants” is a term used to describe only their lack of standing to engage
in hostilities, not whether a violation of the law of armed conflict occurred
or criminal responsibility accrued.

Id. See also, e.g., R.R. Baxter, So-called ‘Unprivileged Belligerency’: Spies, Guerrillas, and
Saboteurs, 28 BRIT.Y.B. INT’L. L. 323, 328 (1951)(defining unlawful belligerents as “[a]
category of persons who are not entitled to treatment either as peaceful civilians or as prisoners
of war by reason of the fact that they have engaged in hostile conduct without meeting the
qualifications established by Article 4 of the Geneva Prisoners of War Convention of 1949. .
."); A. ROSAS, THE LEGAL STATUS OF PRISONERS OF WAR 419 (1976) (“persons who are not
entitled to prisoner-of-war status are as a rule regarded as unlawful combatants.”); INGRID
DETTER, THE LAW OF WAR 148 (2d ed. 2000):

The main effect of being a lawful combatant is entitlement to prisoner of
war status. Unlawful combatants, on the other hand, though they are a
legitimate target for any belligerent action, are not, if captured, entitled to
prisoner of war status. They are also personally responsible for any action
they have taken and may thus be prosecuted and convicted for murder if
they have killed an enemy soldier. They are often summarily tried and
enjoy no protection under international law.

Id. See also JULIUS STONE, LEGAL CONTROLS OF INTERNATIONAL CONFLICT 549 (1954)(The
difference between “privileged”/“lawful” combatants and “unprivileged”/“unlawful”
combatants is the difference “between those personnel who, on capture, are entitled under
international law to certain minimal treatment as prisoners of war, and those not entitled to
such protection.”).

® Part of waging armed conflict includes the capture and detention of combatants from
opposing forces. Captured lawful combatants receive “POW status.” As a matter of policy,
the U.S. affords captured unlawful combatants “POW treatment and protections.” “POW
status” is legally distinct from “POW treatment and protections.” POW status is a legal term
denoting the legal status that entitles captured lawful combatants to numerous rights under
GPW. A capturing party is legally required to provide captured lawful combatants all such
rights. In contrast, POW treatment and protections is descriptive generally of how a capturing
party, at its discretion, opts to care for captured unlawful combatants or, temporarily, for
captured combatants whose lawful or unlawful combatant status is not yet clear. Whenever
there is no doubt as to the legal status of captured unlawful combatants, the U.S. continues to
provide them POW treatment and protections. OPERATIONAL LAW HANDBOOK JA 422, U.S.

International Laws of Armed Conflict-5



Geneva Conventions of 12 August 1949 (Protocol 1)° also recognizes that
unlawful combatants captured during an international armed conflict are not

ARMY 23 (2003); see also Marc L. Warren, Operational Law — A Concept Matures, 152 MIL.
L.REv. 33, 58 n. 105 (1996)(“[T]he difference between the two terms [of ‘POW status’ and
‘POW treatment’] is not merely semantic; similarly, the distinction between ‘treatment’ and
‘status’ as a prisoner of war can be legally, practically, and politically profound.”); cf.,
DEPARTMENT OF DEFENSE DIRECTIVE 5100.77, DoD LAwW oF WAR PROGRAM, para. 5.3.1
(Dec. 8, 1998) saying that it is U.S. DoD policy to comply with LOAC “in the conduct of
military operations and related activities in armed conflict, however such conflicts are
characterized”).

® See Protocol Additional to the Geneva Conventions of 12 August 1949, and Relating to the
Protection of Victims of International Armed Conflicts, Jun. 8, 1977, U.N. Doc A/32/144
[hereinafter Protocol I], reprinted in 16 1.L.M. 1391. Protocol I, art. 75, prohibits inter alia
torture, hostage-taking, collective punishments, and respective threats to do such acts. Art. 75
requires, inter alia, that detainees be informed as to the reasons of their detention and that
detainees be released when the circumstances of, and reasons for their detention no longer
exist. Art. 75 requires that judicial proceedings, inter alia, afford an accused detainee the right
to a speedy trial, proper notification of charges, the presumption of innocence, the right against
self-incrimination, the right of confrontation, the right against double jeopardy, and the right of
public announcement of any conviction. Art. 75 prohibits, inter alia, ex post facto charges and
collective punishment. Protocol I, art. 75 further says in pertinent part:

Fundamental guarantees:

1. In so far as they are affected by a situation referred to in Article 1 of this
Protocol, persons who are in the power of a Party to the conflict and who
do not benefit from more favourable treatment under the Conventions or
under this Protocol shall be treated humanely in all circumstances and shall
enjoy, as a minimum, the protection provided by this Article without any
adverse distinction based upon race, colour, sex, language, religion or
belief, political or other opinion, national or social origin, wealth, birth or
other status, or on any other similar criteria. Each Party shall respect the
person, honour, convictions and religious practices of all such persons...
6. Persons who are arrested, detained or interned for reasons related to the
armed conflict shall enjoy the protection provided by this Article until their
final release, repatriation or re-establishment, even after the end of the
armed conflict.

7. In order to avoid any doubt concerning the prosecution and trial of
persons accused of war crimes or crimes against humanity, the following
principles shall apply:

(@) persons who are accused of such crimes should be submitted for
the purpose of prosecution and trial in accordance with the
applicable rules of international law; and

(b) any such persons who do not benefit from more favourable
treatment under the Conventions or this Protocol shall be
accorded the treatment provided by this Article, whether or not the
crimes of which they are accused constitute grave breaches of the
Conventions or of this Protocol. ... (emphasis added).

Id. See also Protocol I, at art. 45(c), supra note 6, also implicitly recognizing the category of
unlawful combatants in LOAC (“Any person who has taken part in hostilities, who is not

6-The Air Force Law Review



required to be accorded POW status. Art. 75 describes unlawful combatants as
individuals “who are in the power of a Party to the conflict and who do not
benefit from the more favourable treatment under the Conventions or under
this Protocol.” Although the U.S. is not a signatory to Protocol I, the U.S.
views art. 75 and its principle, that not all combatants captured in armed
conflict are entitled to POW status, as a reiteration of existing customary
international law.”

2. Lawful/Unlawful Combatants and Noncombatants

Armed conflict places large numbers of civilians on all sides of a
conflict in grave situations where the risks of death, suffering, loss, and other
depredations are extremely high. This is especially so when combatants
disguise themselves unlawfully as protected noncombatant civilians.? LOAC
has long been designed to mitigate the risks to civilians by clearly
distinguishing lawful combatants (such as uniformed military personnel under
a responsible chain of command, who carry arms openly, and who are obliged
to and do follow international law) from unlawful combatants (such as
members of the Taliban who en masse do not meet the four criteria of lawful
belligerency and who en masse have willfully and continually failed to follow
LOAC, and al-Qaeda who en masse are stateless and whose right to take up
arms is not recognized under international law).’

entitled to prisoner-of-war status and who does not benefit from more favourable treatment in
accordance with the Fourth Convention shall have the right at all times to the protection of
Acrticle 75 of the Protocol.”)(emphasis added).

" See, e.g., Adam Roberts, The Prisoner Question: If the U.S. has acted lawfully, what’s all the
furor about?, WAsH. PosT, Feb. 3, 2002, at B 01(*The United States is not a party to Protocol
I but has long viewed Article 75 as customary law, binding on all states.”); see also Michael J.
Matheson, The United States Position on the Relation of Customary International Law to the
1977 Protocols Additional to the 1949 Geneva Conventions, 2 AM. U. J. INT’L. & PoL’y 419,
427-28 (1987); JORDAN J. PAUST, ET AL., INTERNATIONAL CRIMINAL LAW 817 (2d ed. 2000).

8 See J.L. Whitson, The Laws of Land Warfare: The Privileged Guerilla and the Deprived
Soldier (1984), at http://www.globalsecurity.org/military/library/report/1984/WJL.htm (last
visited Jun. 16, 2004):

Consistently failing to abide by the rules established in 1949, . . .
unconventional forces have . . . conduct[ed] treacherous attacks against
uniformed soldiers, and as an assurance of self protection by hiding
amongst the immune civilian population. The dilution of [LOAC], as a
result of inevitable civilian casualties, is an abomination which has
accorded a special measure of protection to these forces while, at the same
time, placing the conventional soldier in a situation of unacceptable risk.

Id.
® See Rivkin, supra note 3, at A 19:

International Laws of Armed Conflict-7



Further, and perhaps more importantly, LOAC clearly distinguishes
both lawful combatants and unlawful combatants from protected
noncombatants (such as protected civilians, interned civilians, military medical
personnel, military chaplains, civilian war correspondents and journalists,
United Nations peacekeepers, military members who are hors de combat-
meaning those individuals who are “out of the fight” such as sick or wounded
combatants, non-aggressive aircrews descending by parachute after the
destruction of their aircraft, shipwrecked combatants, interned battlefield
detainees, POWs and other captured combatants).*

The fundamental distinction between lawful armed forces, such as those of
the United States, and unlawful combatants, such as al Qaeda and the
Taliban, and the harsh treatment reserved for the latter, is not some legal
technicality invented by the Bush administration. It is, in fact, part of the
centuries-long effort by civilized states to eliminate private warfare and to
ensure that civilian populations are protected. It is, in fact, at the core of . . .
humanitarian law...

Id. See also Charles C. Hyde, 2 International Law: Chiefly as Interpreted and Applied by the
United States § 652 (Little, Brown 1922):

The law of nations, apart from the Hague Regulations . . . denies belligerent
qualifications to guerrilla bands. Such forces wage a warfare which is
irregular in point of origin and authority, of discipline, of purpose and
procedure. They may be constituted at the beck of a single individual; they
lack uniforms; they are given to pillage and destruction; they take few
prisoners and are hence disposed to show slight quarter.

Id. See also generally Secretary to the Military Board, Australian Edition of Manual of
Military Law 200 (1941)[hereinafter Australian Military Law]:

[A]n individual shall not be allowed to kill or wound members of the army
of the opposed nation and subsequently, if captured or in danger of life, to
pretend to be a peaceful citizen...Peaceful inhabitants . . . [i]f...they make
an attempt to commit hostile acts, they are not entitled to the rights of armed
forces, and are liable to execution as war criminals.

Id. See also BRITISH MANUAL OF MILITARY LAW: WAR OFFICE [hereinafter BRITISH MILITARY
LAw] 238 (1914).
19 See ex parte Quirin [hereinafter Quirin], 317 U.S. 1 (1942):

By universal agreement and practice the law of war draws a distinction
between the armed forces and the peaceful populations of belligerent
nations (n. 7) and also between those who are lawful and unlawful
combatants. Lawful combatants are subject to capture and detention as
prisoners of war by opposing military forces. Unlawful combatants are
likewise subject to capture and detention, but in addition they are subject to
trial and punishment by military tribunals for acts which render their
belligerency unlawful. (n. 8). The spy who secretly and without uniform
passes the military lines of a belligerent in time of war, seeking to gather
military information and communicate it to the enemy, or an enemy

8-The Air Force Law Review



These essential customary international law distinctions between
lawful/unlawful combatants and noncombatants prevent collateral deaths and
suffering of protected civilians and other noncombatants during armed conflict.
LOAC serves to protect noncombatants by providing all combatants an
unambiguous positive incentive to constrain their behavior as well as the
potential of future punishment for failing to do so.

3. Lawful Belligerency: Combatant’s Privilege & POW Status

If a combatant follows LOAC during war, “combatant’s privilege”
applies and the combatant is immune from prosecution for lawful combat
activities. For example, a lawful combatant may not be tried for an act (such
as assault, murder, kidnapping, trespass, and destruction of property) that is a
crime under a capturing party’s domestic law in time of peace, when that act is
committed within the context of hostilities and does not otherwise violate
LOAC.* In addition, the captured lawful combatant receives Geneva

combatant who without uniform comes secretly through the lines for the
purpose of waging war by destruction of life or property, are familiar
examples of belligerents who are generally deemed not to be entitled to the
status of prisoners of war, but to be offenders against the law of war subject
to trial and punishment by military tribunals. Winthrop, Military Law, 2d
Ed., pp. 1196-1197, 1219-1221; Instructions for the Government of Armies
of the United States in the Field, approved by the President, General Order
No. 100, April 24, 1863, sections IV and V (emphasis added).

Id. at 31-32.

1 See Waldemar A. Solf, The Status of Combatants in Non-International Armed Conflicts
Under Domestic Law and Transnational Practice, 33 AM. U. L.Rev. 53, 59 (1983); see also
Inter-American Commission on Human Rights, Report on Terrorism and Human Rights,
OEA/Ser.L/-V/11.116 Doc., 5 rev. 1 corr., (Oct. 22, 2002), at
http:www.cidh.oas.org/Terrorism/Eng/toc.htm (last visited Dec. 9, 2003)(“the combatant’s
privilege . . . is in essence a license to kill or wound enemy combatants and destroy other
enemy military objectives.”). Id. at para. 68. See also Robert K. Goldman, International
Humanitarian Law: Americas Watch’s Experience in Monitoring Internal Armed Conflict, 9
AM. U. J. INT’L L. & PoL’Yy 49, 58-59; see also Geoffrey S. Corn, et al., “To Be or Not to Be,
That is the Question”: Contemporary Military Operations and the Status of Captured
Personnel, DA-PAM 27-50-319 ARMY LAW at 1 & 14 (Jun., 1999):

[B]efore capture, many prisoners of war participate in activities that are,
during times of peace, generally considered criminal. For example, it is
foreseeable that soldiers will be directed to kill, maim, assault, kidnap,
sabotage, and steal in furtherance of their nation state’s objectives. In
international armed conflicts, the law of war provides prisoners of war with
a blanket of immunity for their pre-capture warlike acts.

Id. The combatant’s privilege entitles a lawful combatant to kill or wound enemy forces, and
to destroy property while in the pursuit of lawful military objectives. Additionally, “[a] lawful
combatant possessing the privilege must be given prisoner of war status upon capture and
immunity from criminal prosecution under the domestic laws of his captor for his hostile acts
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Convention 111 POW status with its special rights, better conditions, and more
extensive set of benefits.

Conversely, if a combatant ignores the criteria of lawful belligerency,
the individual may be deemed an unlawful combatant. An unlawful combatant
is also referred to with identical meaning as an illegal combatant, unprivileged
combatant, franc-tireur meaning “free-shooter,” unprivileged belligerent,
dishonorable belligerent or unlawful belligerent. The unlawful combatant may
then, upon capture in an international armed conflict at the discretion of the
capturing party, forfeit combatant’s privilege and Geneva Convention 111 POW
status, and not be afforded full POW protections under Geneva Convention III.
Further, if the unlawful combatant has committed grave breaches of LOAC,
the individual may be tried in a military commission; and if convicted, be
punished appropriately.

which do not violate the laws and customs of war”(emphasis added). Id. See also MICHAEL
BOTHE, ET AL., NEW RULES FOR VICTIMS OF ARMED CONFLICTS: COMMENTARY OF THE TWO
1977 PROTOCOLS ADDITIONAL TO THE GENEVA CONVENTIONS OF 1949 243 (1982):

[Combatant’s privilege] provides immunity from the application of
municipal law prohibitions against homicides, wounding and maiming, or
capturing persons and destruction of property, so long as these acts are done
as acts of war and do not transgress the restraints of the rules of
international law applicable in armed conflicts. The essence of prisoner of
war status under the Third Convention is the obligation imposed on the
Detaining Power to respect the privilege of combatants who have fallen into
its power.

Id. at 243-44. Accord, Telfrod Taylor describes combatant’s privilege as
follows:

War consists largely of acts that would be criminal if performed in time of
peace — killing, wounding, kidnapping, and destroying or carrying off other
people’s property. Such conduct is not regarded as criminal if it takes place
in the course of war, because the state of war lays a blanket of immunity
over its warriors. But the area of immunity is not unlimited, and its
boundaries are marked by the laws of war.

Cited in NATIONAL SECURITY LAwW 359 (John Norton Moore et al. eds., 1990); see also John C.
Yoo & James C. Ho, International Law and the War on Terrorism, 13-14 (Aug. 1, 2003), at
http://www.law.berkeley.edu/cenpro/ils/papers/yoonyucombatants.pdf (last visited May 27,
2004)(“The customary laws of war immunize only lawful combatants from prosecution from
committing acts that would otherwise be criminal under domestic or international law. And
only those combatants who comply with the four conditions are entitled to the protections
afforded to captured prisoners of war....”). Combatant’s privilege is also referred to as
“combatant’s immunity” or “belligerent’s immunity.”
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4. Combatant Duty to Appear Visually Distinct from Noncombatant Civilians

Of paramount importance is that all combatants have an unconditional
legal duty in armed conflict to protect noncombatant civilians by
distinguishing themselves visually from the civilian population. Failure to do
so with perfidious intent is a violation of LOAC. Geneva Convention Il
mandates as one of the four essential criteria of lawful belligerency that all
combatants in international armed conflict must wear distinctive dress."?
Similarly, customary international law, the practice among states over time,
provides that spies, saboteurs, terrorists, resistance groups, guerrillas,
irregulars, militias, insurgents, and other combatants, if captured in an
international armed conflict while impersonating protected civilians
perfidiously, do not necessarily share the same advantaged fate and implicit
international stature as do uniformed lawful combatants.*® International law

12 See GPW, supra note 2, at art. 4(A)(2)(b); but see W. Hays Parks, Special Forces’ Wear of
Non-Standard Uniforms, 4 CHI. J. INT’L L. 493 (2003)(arguing that wide-spread state practice
over time has created customary international law that allows certain state armed forces to
wear civilian clothes, “non-traditional uniforms,” in armed conflict in certain circumstances
and that therefore such specialized civilian-attired forces would not be in violation of
international law, but acknowledges the increased risks of such conduct if captured in enemy-
controlled territory because the capturing party could prosecute them as spies under the
domestic criminal espionage laws of the capturing party).

3 See GPW, supra note 2, at art. 4(A)(specifying categories of combatants entitled to POW
status); See also e.g.,, DEP'T OF THE ARMY FIELD MANUAL 27-10, THE LAW OF LAND
WARFARE 31 para. 74 (Jul. 1956):

Necessity of Uniform. Members of the armed forces of a party to the
conflict and members of militias or volunteer corps forming part of such
armed forces lose their right to be treated as prisoners of war whenever
they deliberately conceal their status in order to pass behind the military
lines of the enemy for the purpose of gathering military information or for
the purpose of waging war by destruction of life or property. Putting on
civilian clothes or the uniform of the enemy are examples of concealment
of the status of a member of the armed forces. (emphasis added).

Id. cf.: Human Rights: Guantanamo European Parliament Resolution On the Detainees In
Guantanamo Bay, PARL. EUR. Doc. 90/PE 313.865 (2002), at
http://www.europarl.eu.int/meetdocs/delegations/usam/20020219/004EN.pdf (last visited Jun.
16, 2004) (“The European Parliament . . . Reaffirms its unwavering solidarity with the United
States in combating terrorism with full regard for individual rights and freedom; 2. Agrees that
the prisoners currently held in the US base in Guantanamo do not fall precisely within the
definitions of the Geneva Convention”)(emphasis in original); see also Protocol I, supra note
6, at art. 46 (explaining that spies do not have the right to POW status); cf., Protocol I, art. 47
(another type of unlawful combatant, a mercenary, a soldier who is not a national of a party to
the conflict and who is paid more than a local soldier, is similarly unprotected internationally;
i.e., when captured in armed conflict, mercenaries are not entitled to POW status). Id. See also
generally The Hostages Trial: Trial of Wilhelm List and Others (Case No. 47)[hereinafter
WWII War Crimes Trial], 8 L.Rpts. of Trials of War Criminals 34, 57-58 (U.N. War Crimes
Comm. 1948) at http://www.ess.uwe.ac.uk/WCC/List3.htm#Yugoslavia (last visited Jun. 19,
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has long recognized that combatants who hide among and attempt to blend into
civilian populations during armed conflict are uniquely dangerous to protected
noncombatant civilians.

2004). The WWII war crimes court held that partisan bands and other irregulars who do not
comply with the conditions of lawful belligerency may be prosecuted as war criminals, and,
upon capture, are not entitled to POW status:

[T]he greater portion of the [Yugoslavian and Greek] partisan bands failed
to comply with the rules of war entitling them to be accorded the rights of a
lawful belligerent. The evidence fails to establish beyond a reasonable
doubt that the incidents involved in the present case concern partisan troops
having the status of lawful belligerents. ... They ... had no common
uniform. They generally wore civilian clothes although parts of German,
Italian and Serbian uniforms were used to the extent they could be obtained.
The Soviet Star was generally worn as insignia. The evidence will not
sustain a finding that it was such that it could be seen at a distance. Neither
did they carry their arms openly except when it was to their advantage to do
s0. ...The bands ... with which we are dealing in this case were not shown
by satisfactory evidence to have met the requirements. This means, of
course, that captured members of these unlawful groups were not entitled to
be treated as prisoners of war. No crime can be properly charged against
the defendants for the killing of such captured members of the resistance
forces, they being franc-tireurs...

Guerilla warfare is said to exist where, after the capitulation of the main
part of the armed forces, the surrender of the government and the
occupation of its territory, the remnant of the defeated army or the
inhabitants themselves continue hostilities by harassing the enemy with
unorganised forces ordinarily not strong enough to meet the enemy in
pitched battle. They are placed much in the same position as a spy. By the
law of war it is lawful to use spies. Nevertheless, a spy when captured, may
be shot because the belligerent has the right, by means of an effective
deterrent punishment, to defend against the grave dangers of enemy spying.
The principle therein involved applied to guerrillas who are not lawful
belligerents. Just as the spy may act lawfully for his country and at the same
time be a war criminal to the enemy, so guerrillas may render great service
to their country and, in the event of success, become heroes even, still they
remain war criminals in the eyes of the enemy and may be treated as such.
In no other way can an army guard and protect itself from the gadfly tactics
of such armed resistance. And, on the other hand, members of such
resistance forces must accept the increased risks involved in this mode of
fighting. Such forces are technically not lawful belligerents and are not
entitled to protection as prisoners of war when captured. (emphasis added).

Id.

14 See F. KALSHOVEN, THE CENTENNIAL OF THE FIRST INTERNATIONAL PEACE CONFERENCE:
REPORTS AND CONCLUSIONS 202 (2000)(“A clear distinction between combatants and civilians
is essential if the latter are to receive the protection which the law requires.”); see also
generally FRANCIS LIEBER, THE LIEBER CODE OF 1863, GENERAL ORDERS No. 100, art. 83
(Apr. 24, 1863)(“Scouts or single soldiers, if disguised in the dress of the country, or in the
uniform of the army hostile to their own, employed in obtaining information, if found within or
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If an opposing side is unable to differentiate between combatants who
may legally engage in combat and protected noncombatant civilians who may
not lawfully engage in combat, the opposing side might be tempted then to
wrongfully and indiscriminately target everyone within an operational theater.
A primary purpose of LOAC is to proactively stave off such desperate “cannot
tell apart the enemy soldiers from the civilians, so shoot them all” criminal acts
of reductionism. LOAC seeks to protect civilian populations by proscribing
conduct that endangers such populations unreasonably, such as taking part in
combat without wearing a distinctive uniform or other form of identification
that is clear and visible at a distance. As stated earlier, the capturing party has
the prerogative to deny such unlawful combatants POW status and some of its
related benefits; and if applicable, try them for criminal acts of unlawful
belligerency.”® This is a balanced, time-honored, and practical method of
encouraging compliance with LOAC.

lurking about the lines of the captor, are treated as spies, and suffer death.”)(emphasis added),
at http://fletcher.tufts.edu/multi/texts/historical/LIEBER-CODE.txt (last visited Jun. 16, 2004);
see also BOTHE, ET AL., supra note 11, at 256:

Under the practice of States and customary international law, members of
the regular armed forces of a Party to the conflict were deemed to have lost
their right to be treated as prisoners of war whenever they deliberately
concealed their status in order to pass behind enemy lines of the adversary
for the purposes of: (a) gathering military information, or (b) engaging in
acts of violence against persons or property.

Id. See also Andrew Apostolou, et al., The Geneva Convention is Not a Suicide Pact, at
http://www.defenddemocracy.org/publications/publications_show.htm?doc_id=155712&attrib
_id=7696 (last visited Jun. 16, 2004):

If we want soldiers to respect the lives of civilians and POWSs, soldiers must
be confident that civilians and prisoners will not attempt to kill them.
Civilians who abuse their noncombatant status are a threat not only to
soldiers who abide by the rules, they endanger innocents everywhere by
drastically eroding the legal and customary restraints on Killing civilians.
Restricting the use of arms to lawful combatants has been a way of limiting
war’s savagery since at least the Middle Ages.

Id.

15 See, e.g., Knut Dormann, The Legal Situation of “Unlawful/Unprivileged Combatants,” 85
I.LR.R.C. 45, 46 (Mar., 2003) (“It is generally accepted that unlawful combatants may be
prosecuted for their mere participation in hostilities, even if they respect all the rules of
international humanitarian law...If unlawful combatants furthermore commit serious violations
of international humanitarian law, they may be prosecuted for war crimes.”); DETTER, supra
note 4, at 148 (“[Unlawful combatants] are also personally responsible for any action they
have taken and may thus be prosecuted and convicted for murder if they have killed an enemy
soldier.”); Lisa L. Turner, et al., Civilians at the Tip of the Spear, 51 A.F.L.REv. 1, 32
(2001)(“Unlawful combatants may be criminally prosecuted by the capturing state for their
participation in hostilities, even when that participation would otherwise be lawful for a
combatant.”) citing L.C. GREEN, THE CONTEMPORARY LAW OF ARMED CONFLICT 105 (1993);
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5. Enforcement of LOAC

It is important to appreciate that all combatants captured in armed
conflict are not equal and should not be treated in the same manner. To relax
or merge the categories of lawful combatants and unlawful combatants is to
step backwards, diminish the effectiveness of LOAC, and begin to retrogress
the difference between civilization and barbarism. It is reasonable to conclude
that individual lawful combatants would be less likely to join and fight
alongside rogue unlawful combatants if there is universal international
illegitimacy of such aligned conduct, subsequent lack of Geneva Convention
111 POW status upon capture, and the potential for punitive sanctions. Not
conferring POW status to captured unlawful combatants such as al-Qaeda and
Taliban fighters who do not merit such status (and other armed forces who
mimic protected civilians perfidiously), however, is the primary and most
meaningful way of retaining, reinforcing, and not diluting the extremely vital
lawful/unlawful combatant and noncombatant distinctions that are so central to
LOAC and its enforcement.

The pragmatic incentives not to endanger, and deterrents against
endangering, protected noncombatants (particularly the civilian population) are
only useful if other parties to the armed conflict consistently comply with, and
enforce strictly the requisite distinctions contained within international law.
Laws that are not enforced will not deter the armed forces of countries that do
not have the propensity to otherwise adhere to such laws. The U.S. is
committed to conducting its military operations in accordance with LOAC and,
more specifically, to protecting civilians in armed conflict by preserving and
enforcing the indispensable distinctions between lawful combatants, unlawful
combatants, and noncombatants.

RosAs, supra note 4, at 305 (“[a] person . . . who is not entitled to the status of a lawful
combatant may be punished under the internal criminal legislation of the adversary for having
committed hostile acts in violation of its provision (e.g., for murder), even if these acts do not
constitute war crimes under international law.”); BOTHE, ET AL., supra note 11, at 244
(“Civilians who participate directly in hostilities, as well as spies and members of the armed
forces who forfeit their combatant status, do not enjoy [combatant’s] privilege, and may be
tried, under appropriate safeguards, for direct participation in hostilities as well as for any
crime under municipal law which they might have committed.”); see also WWII War Crimes
Trial, supra note 13, at 58:

[T]he rule is established that a civilian who aids, abets or participates in the
fighting is liable to punishment as a war criminal under the laws of war.
Fighting is legitimate only for the combatant personnel of a country. It is
only this group that is entitled to treatment as prisoners of war and incurs
no liability beyond detention after capture or surrender...(emphasis added).
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During WW I, for example, in ex parte Quirin,"® the U.S. Supreme
Court upheld the unlawful belligerency military commission convictions of
eight German saboteurs, who disembarked German U-boats off the U.S. East
coast, came ashore and discarded their military uniforms, and were later
captured in civilian clothes in U.S. territory. Six of the unlawful combatants
were then executed and the two remaining saboteurs were sentenced to and
served lengthy terms of confinement.!’

Admittedly, the 1949 Geneva Conventions, and other international laws
of armed conflict, do not specifically envisage an armed conflict resembling
the armed conflict against al-Qaeda continuing in Afghanistan and elsewhere
across the globe. An asymmetric international armed conflict where one party
(the Taliban, a de facto state) sponsors and partially incorporates members of a
global stateless organization (the al-Qaeda) that directs relatively independent
factions to engage in massive and worldwide suicidal terrorism against
protected civilian populations, is a fairly new paradigm. Regardless of these
atypical attributes of de facto-state sponsored international terrorism,
determining the legal status of captured combatant Taliban and al-Qaeda
members in accordance with existing LOAC remains a matter of relatively
simple analogy.

The unconventional operations and attacks of al-Qaeda and the Taliban
in armed conflict are much more dangerous and lethal to protected
noncombatant civilians than has been seen historically with saboteurs, spies,
guerillas, and other typical unlawful combatants who mask themselves
perfidiously as protected civilians. In contrast to merely hiding among
protected civilian noncombatants illegally, al-Qaeda has squarely targeted
them and has attempted to maximize civilian casualties with the apparent
approval of the Taliban. Nonetheless, al-Qaeda and Taliban behavior of
exploiting civilian disguise in armed conflict unlawfully is related closely to
the conduct of the types of civilian-attired unlawful combatants referenced
above. Neither group is entitled to POW status upon capture.

Moreover, the novel and illegal manner in which al-Qaeda and the
Taliban wage war bears little if any similarity to how lawful combatants (who
would be granted POW status upon capture) conduct military operations.
During the global armed conflict ongoing in Afghanistan and elsewhere
throughout the world, al-Qaeda and Taliban combatants are much more
representative of war criminals than they are of honorable, law-abiding armed
forces. It follows that members of al-Qaeda and the Taliban are unlawful
combatants, rather than lawful combatants, and therefore are not entitled to
POW status upon capture. Further, al-Qaeda and Taliban detainees should be
prosecuted, when appropriate, for substantiated violations of LOAC.

16 Quirin, supra note 10, at 1.
7 George Lardner Jr., Nazi Saboteurs Captured! FDR Orders Secret Tribunal: 1942 Precedent
Invoked by Bush Against al Qaeda, WASH. PosT, Jan. 13, 2002, at W 12.
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B. The Taliban and the Four Criteria of Lawful Belligerency

1. The Geneva Conventions Apply to the Taliban
as the De Facto Government of Afghanistan

The Taliban was the primary faction fighting in a civil war within the
failed state of Afghanistan from the mid to the late 1990s. Taliban militant
extremists loosely controlled the majority of Afghani territory from 1996 to
2001 as a de facto regime. This is despite the fact that neither the United
Nations nor the League of Islamic States recognized the Taliban regime as the
de jure government of Afghanistan, nor did the rest of the world - only three
regional Islamic countries diplomatically recognized the Taliban as the
legitimate government of Afghanistan: Saudi Arabia, Pakistan, and the United
Arab Emirates. These three countries each severed diplomatic ties with the
Taliban during the weeks following al-Qaeda’s terrorist attacks of September
11, 2001 and preceding the U.S.-led coalition international armed response in
the exercise of their inherent right of collective self-defense.

Even though the Taliban was not the legitimate nor the predominantly
recognized government of Afghanistan, the U.S. stipulated that the Geneva
Conventions would apply to Taliban combatants because Afghanistan is a
signatory to the Geneva Conventions and the Taliban exercised de facto
governance over most of the failed state of Afghanistan.’® However, as the de
facto government, the Taliban then bore responsibility for Afghanistan, the
international obligations of Afghanistan to include LOAC, the Taliban’s
conduct, and the conduct of the Taliban armed forces. When the U.S.
subsequently applied the lawful belligerency criteria of LOAC to the collective
conduct of the Taliban and its armed forces, such conduct was determined to
be unlawful.

2. The Four Criteria of Lawful Belligerency:

Being commanded by a person responsible for his subordinates;
Having a fixed distinctive sign recognizable at a distance; Carrying arms
openly; and Conducting military operations in accordance with the laws and
customs of war.

After reviewing the substantiated institutional policy and practice in
armed conflict of an armed force that en masse willfully and egregiously fails
to follow the four requirements of lawful belligerency in armed conflict, an
opposing party may then designate administratively the armed force en masse
as a class of unlawful combatants. As a result, the U.S. regards captured
Taliban as unprivileged combatants whose unlawful actions as a group (as

18 See e.g., White House: Fact Sheet: Status of Detainees at Guantanamo, United States Policy
(Feb. 7, 2002), at http://www.whitehouse.gov./news/releases/2002/02/print/20020207-13.html
(last visited Jun. 16, 2004).
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described below) have presumptively excluded them from Geneva Convention
I11 POW status that is afforded to captured privileged lawful combatants who
have subscribed to and honored the four criteria of lawful belligerency
contained within LOAC.™

Because the Taliban as an entity does not meet the standards of lawful
belligerency, and therefore as an entity lacks lawful combatant status and
combatant’s privilege, the U.S. accordingly considers captured individual
Taliban members to also lack lawful combatant status and combatant’s
privilege, and as such has not extended to them POW status. Such
classification of the Taliban as unlawful combatants is not “collective criminal
punishment.” It is, however, a factually accurate collective administrative
determination. Correspondingly, nor is it “criminal guilt by association.” It is,
however, the lack of lawful belligerency status by association (coupled with
the lack of combatant’s privilege and, upon capture, POW status).

The term “unlawful combatant” is not mentioned in international
treaties that regulate armed conflict, but it is implicit within them.”® The

¥ 1d. (“Although we never recognized the Taliban as the legitimate Afghan government,
Afghanistan is a party to the [Geneva] Convention, and the President has determined that the
Taliban are covered by the Convention. Under the terms of the Geneva Convention, however,
the Taliban detainees do not qualify as POWSs.”); see also Ambassador Pierre-Richard Prosper,
Status and Treatment of Taliban and al-Qaida Detainees, at
http://www.state.gov/s/wci/rm/2002/8491pf.htm (last visited Jun. 16, 2004):

[T]he Geneva Conventions do apply . . . to the Taliban leaders who
sponsored terrorism. But, a careful analysis through the lens of the Geneva
Convention leads us to the conclusion that the Taliban detainees do not
meet the legal criteria under Article 4 of the convention which would have
entitled them to POW status. They are not under a responsible command.
They do not conduct their operations in accordance with the laws and
customs of war. They do not have a fixed distinctive sign recognizable from
a distance. And they do not carry their arms openly. Their conduct and
history of attacking civilian populations, disregarding human life and
conventional norms, and promoting barbaric philosophies represents firm
proof of their denied status. But regardless of their inhumanity, they too
have the right to be treated humanely.

Id.

% See Dormann, supra note 15, at 46 (“[T]he terms ‘unlawful combatant,” ‘unprivileged
combatant/belligerent’ do not appear in [the treaties of the international laws of armed conflict
and international humanitarian law],” but these terms have “been frequently used at least since
the beginning of the last century in legal literature, military manuals and case law.”); see also
THE HANDBOOK OF HUMANITARIAN LAW IN ARMED CONFLICTS 302 (Dieter Fleck ed.,
1985)[hereinafter FLECK, HANDBOOK] (“If . . . persons who do not have combatant status
participate directly in hostilities then they are treated as unlawful combatants”); Yoo & Ho,
supra note 11, at 9 (“Although ‘illegal combatant’ is nowhere mentioned in the Geneva
Conventions, it is a concept that has long been recognized by state practice in the law of war
area.”); James B. Steinberg, Brookings Speakers Forum, Counterterrorism and the Laws of
War: A Critigue of the U.S. Approach (Mar. 11, 2002), at
http://www.brookings.edu/dybdocroot/comm/transcripts/20020311.htm (last visited Jun. 16,
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Brussels Declaration of 1874, art. 1X;?! the 1899 Convention with Respect to
the Laws and Customs of War on Land, Annex art. 1; the Hague Convention of
1907, No. IV, Annex art. 1;? and the Geneva Convention IIl of 1949, art.

2004); quoting Adam Roberts, Professor of International Relations, Oxford University,
regarding the issue as to whether there exists in the customary international laws of armed
conflict the category of unlawful combatants:

There’s been, as you know, a huge debate and in my view a huge debate on
an issue on which there didn’t need to be much debate. There is a long
record of certain people coming into the category of unlawful combatants —
pirates, spies, saboteurs, and so on. It has been absurd that there should
have been a debate about whether or not that category exists.

Id. See also L.C. GREEN, THE CONTEMPORARY LAW OF ARMED CONFLICT 189
(1998):

Not all those falling into the hands of a belligerent become prisoners of war
or are entitled to prisoner of war status. Enemy civilians, for example,
when taken into custody or interned do not fall into this category, and if
captured are entitled to treatment in accordance with Geneva Convention
IV, 1949, unless they have taken part in hostile activities when they may be
regarded as unlawful combatants and treated accordingly.

Id.
2 The Brussels Declaration of 1874, art. X says:

Who should be recognized as belligerents combatants and non-combatants:
Art. 9. The laws, rights, and duties of war apply not only to armies, but also
to militia and volunteer corps fulfilling the following conditions: That they
be commanded by a person responsible for his subordinates; That they have
a fixed distinctive emblem recognizable at a distance; That they carry arms
openly; and, That they conduct their operations in accordance with the laws
and customs of war. In countries where militia constitute the army, or form
part of it, they are included under the denomination ‘army. '

The Brussels Declaration, July 27, 1874, available in BRITISH PARLIAMENTARY PAPERS:
MisceLLANEOUS No. 1, 1875, C. 1128, at 157-82. The U.S. did not ratify the 1874 Brussels
Declaration.

%2 The 1899 Convention with Respect to the Laws and Customs of War on Land, Annex art. 1,
and The Hague Convention 1V, 1907, Annex art. 1 both identically affirm the four
requirements of lawful belligerency:

The laws, rights, and duties of war apply not only to armies, but also to

militia and volunteer corps fulfilling the following conditions:

1. Tobe commanded by a person responsible for his subordinates;

2. To have a fixed distinctive emblem recognizable at a distance;

3. Tocarry arms openly; and

4. To conduct their operations in accordance with the laws and customs of
war.

In countries where militia or volunteer corps constitute the army, or form

part of it, they are included under the denomination “army.”
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4A% all list the four fundamental conditions of lawful belligerency. The
immutability and stalwart enforcement of these four categorical pillars of
lawful belligerency are indispensable to the prevention of war crimes and to
the safety of protected civilians and other noncombatants in international
armed conflict. To an armed force in armed conflict, the four requirements of
lawful belligerency are not discretionary.

If an armed force en masse does not follow LOAC, the armed force en
masse does not receive some of the protections of such laws, specifically POW
status upon capture. Otherwise, the al-Qaeda and Taliban detainees would
profit from an asymmetric and unequal application of LOAC, receiving the full
protections and benefits of LOAC while en masse denying the same to their

Hague Convention 1V of 18 October 1907, Respecting the Laws and Customs of War on Land,
36 Stat. 2227, T.S. 539, and the annex thereto, embodying the Regulations Respecting the
Laws and Customs of War on Land, 36 Stat. 2295. See also the Convention Between the
United States of America and Other Powers, Relating to Prisoners of War, July 27, 1929, 47
Stat. 2021, 118 L.N.T.S. 342 (entered into force June 19, 1931), signed by 47 countries
(“Article 1. The present Convention shall apply . . . (1) To all persons referred to in Articles 1,
2, and 3 of the Regulations annexed to the Hague Convention (IVV) of 18 October 1907,
concerning the Laws and Customs of War on Land, who are captured by the enemy...”).

22 GPW art. 4A (common to all four Geneva Conventions of 1949) says in pertinent part:

Prisoners of war, in the sense of the present Convention, are persons
belonging to one of the following categories, who have fallen into the
power of the enemy:

(1) Members of the armed forces of a Party to the conflict, as well as
members of militias or volunteer corps forming part of such forces.

(2) Members of other militias and members of other volunteer corps,
including those of organized resistance movements, belonging to a
Party to the conflict and operating in or outside their own territory,
even if this territory is occupied, provided that militias or volunteer
corps, including such organized resistance movements, fulfill the
following conditions:

a. that of being commanded by a person responsible for his
subordinates;

b. that of having a fixed distinctive sign recognizable at a
distance;

c. that of carrying arms openly; and

d. that of conducting their operations in accordance with the laws
and customs of war.

GPW, supra note 2, at art. 4A; Although GPW art. 4A is worded slightly different from the
applicable wording of the 1899 Convention with Respect to the Laws and Customs of War on
Land, Annex art. 1, and The Hague Convention 1V, 1907, Annex art. 1, GPW 4A did not
modify the meaning. See generally ICRC, COMMENTARY ON THE THIRD GENEVA
CONVENTION RELATIVE TO THE TREATMENT OF PRISONERS OF WAR 61 (J. Pictet ed.,
1960)[hereinafter ICRC, COMMENTARY] (“[T]he present Convention (GPW) is not limited by
the Hague Regulations nor does it abrogate them, and cases which are not covered by the text
of this Convention are nevertheless protected by the general principles declared in 1907”); cf.,
citations in note 24, infra.
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foes. Again, an accurate designation en masse of unlawful belligerency so
made, and the attendant forfeiture of POW status are not considered punitive to
the individual combatant. Rather, an unlawful combatant designation with its
denial of POW status is in accordance with the fundamental principle and
maxim of international law, jus ex injuria non oritur, “a right does not arise
from a wrong.”

Such a collective administrative designation of unlawful combatant
status is an adverse action that, when imposed suitably and fairly, is designed
to accurately characterize en masse the conduct of the armed force that has
acted unlawfully. More importantly, the potential for such a stigmatizing
characterization with its concomitant negative consequences is to deter armed
forces from failing en masse to follow the four requirements of lawful
belligerency. Finally, the potential for lack of lawful belligerency status and
POW status upon capture is to deter individual combatants from associating
with stateless (or rogue state) armed forces that en masse, by institutional
policies and practices in armed conflict, willfully and egregiously fail to follow
the four requirements of lawful belligerency.

These four definitional criteria of lawful belligerency under Geneva
Convention 111, art. 4A apply strictissimi juris, “of the strictest right or law,” to
every unit or group within a state’s regular armed forces as a matter of
customary international law.** Also, these requirements specifically and

2 Even though the specific text of Geneva Convention 111, art. 4A(1), supra note 23, alone
does not appear to require members of a state’s armed forces to meet the four conditions of
lawful belligerency, numerous previous treaties and customary international law require them
to do so. See also, e.g., BOTHE, ET AL., supra note 11, at 234-35:

Other than the reference to the “armed forces to the Party to the conflict” in
Avrticle 4A(1), the Geneva Conventions do not explicitly prescribe the same
qualifications for regular armed forces. It is generally assumed that these
conditions were deemed, by the 1874 Brussels Conference and the 1899 and
1907 Hague Peace Conferences, to be inherent in the regular armed forces
of States. Accordingly, it was considered unnecessary and redundant to
spell them out. It seems clear that regular armed forces are inherently
organized, that they are commanded by a person responsible for his
subordinates and that they are obliged under international law to conduct
their operations in accordance with the laws and customs of war.

Id. See also Protocol I, supra note 6, at art. 44 (7)(“[Article 44] is not intended to change the
generally accepted practice of States with respect to wearing of the uniform by combatants
assigned to the regular, uniformed armed units of a Party to the conflict.”)(emphasis added);
see also ICRC, COMMENTARY, supra note 23, at 63 (explaining that GPW does not
specifically state that GPW 4A(2) requirements of a responsible chain of command, a uniform,
carrying arms openly, and fighting in accordance with LOAC apply to a state’s regular forces
because such requirements are the “material characteristics and all the attributes” of regular
forces. Consequently, “[t]he delegates to the 1949 Diplomatic Conference were therefore fully
justified in considering that there was no need to specify for such armed forces the
requirements stated in sub-paragraph [art. 4A](2)(a), (b), (c), and (d).”); see also Yoo & Ho,
supra note 11, at 12 (“It has long been understood ... that regular, professional ‘armed forces’
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strictly bind volunteer forces, such as militia and other irregular forces, which
form part of a state’s armed forces.”®> By default, then, groups of combatants

must comply with the four traditional conditions of lawful combat under the customary laws of
war, and that the terms of article 4(A)(1) and (3) of GPW do not abrogate customary law.”);
JOSEPH BAKER & HENRY CROCKER, THE LAWS OF LAND WARFARE CONCERNING THE RIGHTS
AND DUTIES OF BELLIGERENTS 24 (Gov’t Printing Office 1919)(“It is taken for granted that all
members of the army as a matter of course will comply with the four conditions; should they,
however, fail in this respect, they are liable to lose their special privileges of armed forces.”);
Mohamed Ali and Another v. Public Prosecutor, 3 All E.R. 488 (P.C. 1968), reprinted in
HOWARD LEVIE, ED., DOCUMENTS ON PRISONERS OF WAR 757, 763 (U.S. Naval War College
1979)(“It would be anomalous if the requirements for recognition of a belligerent with its
accompanying right to treatment a prisoner of war, only existed in relations to members of
[militia and volunteer corps] and there was no such requirement in relation to members of the
armed forces.”); see also Corn, supra note 11, at 14, n. 127:

The GPW does not specifically state that members of the regular forces
must wear a fixed insignia recognizable from a distance. However, as with
the requirement to be commanded by a person responsible, this requirement
is arguably part and parcel of the definition of a regular armed force. It is
unreasonable to believe that a member of a regular armed force could
conduct military operations in civilian clothing, while a member or the
militia or resistance groups cannot. Should a member of the regular armed
forces do so, it is likely that he would lose this claim to immunity and be
charged as a spy or as an illegal combatant.(emphasis added).

Id. See also AUSTRALIAN MILITARY LAwW, supra note 9, at 203:

It is taken for granted that all members of the army as a matter of course
will comply with the four conditions; should they, however, fail in this
respect (fn. 2: “For example, by concealing their uniform under civilian
clothes, or using civilian clothes without a distinctive mark owing to their
uniforms having worn out . . . .””) they are liable to lose their special
privileges of armed forces. (emphasis added).

Id. See also BRITISH MILITARY LAw, supra note 9, at 240. See also FLECK, HANDBOOK,
supra note 20, at 76:

Art. 44 para. 7 Protocol | refers to a rule of international customary law
according to which regular armed forces shall wear the uniform of their
party to the conflict when directly involved in hostilities. This rule of
international customary law had by the nineteenth century already become
so well established that it was held to be generally accepted at the
Conference in Brussels in 1874. The armed forces listed in Article 4(1) of
the GPW are undoubtedly regarded as ‘regular’ armed forces within the
meaning of this rule. This is the meaning of ‘armed forces’ upon which the
identical Articles I of the Hague Regulations of 1899 and 1907 were based.

Id. See also United States v. Lindh, 212 F. Supp. 541, 557 n.35 (E.D. Va. 2002):
Lindh [an American Taliban member captured in Afghanistan] asserts that

the Taliban is a "regular armed force," under the GPW, and because he is a
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who do not fulfill these four specified conditions and do not fight in

member, he need not meet the four conditions of the Hague Regulations
because only Article 4(A)(2), which addresses irregular armed forces,
explicitly mentions the four criteria. This argument is unpersuasive; it
ignores long-established practice under the GPW and, if accepted, leads to
an absurd result. First, the four criteria have long been understood under
customary international law to be the defining characteristics of any lawful
armed force... Thus, all armed forces or militias, regular and irregular, must
meet the four criteria if their members are to receive combatant immunity.
Were this not so, the anomalous result that would follow is that members of
an armed force that met none of the criteria could still claim lawful
combatant immunity merely on the basis that the organization calls itself a
"regular armed force." It would indeed be absurd for members of a so-
called "regular armed force" to enjoy lawful combatant immunity even
though the force had no established command structure and its members
wore no recognizable symbol or insignia, concealed their weapons, and did
not abide by the customary laws of war. Simply put, the label "regular
armed force™ cannot be used to mask unlawful combatant status.

Id.

%5 See GPW, supra note 2, at 4A(2); see also L.C. GREEN, THE CONTEMPORARY LAW OF
ARMED CONFLICT 35-36 (2d ed. 2000) (“[The purview of the Geneva Conventions extend] to
armies, militia units and voluntary forces, provided they are commanded by a person
responsible for his subordinates, have a fixed distinctive emblem recognizable at a distance,
carry their arms openly and conduct their operations in accordance with the laws and customs
of war.”). See also generally AUSTRALIAN MILITARY LAW, supra note 9, at 288:

As regards illegitimate hostilities in arms on the part of private individuals,
the conditions under which private individuals may acquire the privileges of
members of the armed forces [include “Be commanded by a person
responsible for his subordinates; Have a fixed distinctive sign recognizable
at a distance; Carry arms openly; and Conduct their operations in
accordance with the laws and customs of war.”]. If persons take up arms
and commit hostilities without having satisfied these conditions, they are
from the enemy’s standpoint guilty of illegitimate acts, and when captured,
are liable to punishment as war criminals.

Id. See also BRITISH MILITARY LAW, supra note 9, at 302; see also WWII War Crimes Trial,

supra note 13, at 58-59:
Members of militia or a volunteer corps, even though they are not a part of
the regular army, are lawful combatants if (a) they are commanded by a
responsible person, (b) if they possess some distinctive insignia which can be
observed at a distance, (c) if they carry arms openly, and (d) if they observe
the laws and customs of war. See Chapter I, Article I, Hague Regulations of
1907....
[In regards to] [t]he question of the right of the population of an invaded
and occupied country to resist, ...the ... Hague Regulations, 1907 ... has
remained the controlling authority in the fixing of a legal belligerency. If
the requirements of the Hague Regulation, 1907, are met, a lawful
belligerency exists; if they are not met, it is an unlawful one. (emphasis
added).
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accordance with them are engaging in unlawful belligerency, and are therefore
unlawful combatants. In this way, customary and treaty-based international
law is designed specifically to deter violations of LOAC by defining
unequivocally the four minimum requirements of lawful combatants and
thereby excluding captured unlawful combatants from POW status. The four
combatant requirements of lawful belligerency are explained in more detail
below.

i. Have a responsible and effective military chain-of-command.” In
other words, forces must have an operative, structured hierarchical system of
military good order and discipline acting under an authority that expressly
subjects itself to international law. The chain-of-command must proactively
train its armed forces regarding LOAC, consistently mandate strict compliance
with such laws, and diligently investigate allegations of violations committed
by its forces or allies. Further, when allegations are substantiated, the chain-
of-command must justly prosecute alleged violators and, if convicted, punish
violators appropriately. The chain-of-command must also otherwise remain
answerable for the conduct of its subordinates, enough so that it is reasonably
clear that such subordinates are not acting on their own responsibility. Finally,
the chain-of-command must possess sufficient military discipline over its
forces to prevent violations of LOAC and be able to order effectively its forces
to cease hostilities during a cease-fire, truce, armistice, or surrender.

ii. Conspicuously distinguish themselves from the civilian population
in all combat operations by wearing a fixed distinctive sign, badge, or emblem
visible from a distance.”” To satisfy this requirement, forces usually should

% See GPW, supra note 2, at 4A(2)(a)(“that of being commanded by a person responsible for
his subordinates”).

%7 See GPW, supra note 2, at 4A(2)(b)(“that of having a fixed distinctive sign recognizable at a
distance”); see also ICRC, COMMENTARY, supra note 23, at 52:

The drafters of the 1949 Convention, like those of the Hague Convention,
considered that it was unnecessary to specify the sign which members of the
armed forces should have for the purposes of recognition. It is the duty of
each State to take steps so that members of its armed forces can be
immediately recognized as such and to see to it that they are easily
distinguishable from members of the enemy armed forces or from civilians.

Id. See COMMENTARY ON THE ADDITIONAL PROTOCOLS OF 8 JUNE 1977 TO THE GENEVA
CONVENTIONS OF 12 AUGUST 1949 438 (1987) [hereinafter COMMENTARY, PROTOCOL I]:

A combatant who takes part in an attack, or in a military operation
preparatory to an attack, can use camouflage and make himself virtually
invisible against a natural or man-made background, but he may never feign
a civilian status and hide amongst a crowd. This is the crux of the rule.

Id. See also Howard S. Levie, Prisoners of War in International Armed Conflict, 59 NAVAL
WAR COLLEGE INTERNATIONAL LAW STUDIES at 46-47 (1977):
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have a military uniform, but at a minimum, a distinctive sign visible at a
distance in daylight using un-enhanced vision, in order to minimize civilian
casualties. The use of a uniform or distinctive sign is the most basic of the four

The objective of the original draftsman of this provision [to wear a
distinctive sign] was probably two fold: (1) to protect the members of the
armed forces of the Occupying Power from treacherous attacks by
apparently harmless individuals; and (2) to protect innocent, truly
noncombatant civilians from suffering because the actual perpetrators of a
belligerent act seek to escape identification and capture by immediately
merging into the general population.

Id. See also AUSTRALIAN MILITARY LAw, supra note 9, at 201-02:

The second condition, relative to the fixed distinctive sign recognisable at a
distance, would be satisfied by the wearing of a military uniform, but less
than a complete uniform will suffice. The distance at which the sign should
be visible is left vague, but it is reasonable to expect that the silhouette of an
irregular combatant in the position of standing against the skyline should be
at once distinguishable from the outline of a peaceful inhabitant, and this by
the naked eye of ordinary individuals, at a distance at which the form of an
individual can be determined. As encounters now take place at ranges at
which it is impossible to distinguish the colour or the cut of clothing, it
would seem desirable to provide irregulars with a helmet, slouch hat, or
forage cap, as being completely different in outline for the ordinary civilian
head-dress.

Id. See also BRITISH MILITARY LAW, supra note 9, at 239; See also FLECK, HANDBOOK, supra
note 20, at 471:

[T]he feigning of civilian, non-combatant status in order to attack the
enemy by surprise constitutes the classic case of ‘treacherous killing of an
enemy combatant’ which was prohibited by Article 23(b) of the Hague
Regulations; it is the obvious case of disgraceful behavior which can (and
should) be sanctioned under criminal law as a killing not justified by the
laws of war, making it a common crime of murder. Obscuring the
distinction between combatants and civilians is extremely prejudicial to the
chances of serious implementation of the rules of humanitarian law; any
tendency to blur the distinction must be sanctioned heavily by the
international community; otherwise the whole system based on the concept
of distinction will break down.

Id. Failure to wear a proper uniform, or other distinctive badge, armband, or emblem, is a
calculated decision. The failure to be uniformed, or to wear the uniform of the enemy,
provides a significant obvious military advantage to a combatant. But, the decision to “blend
in” to the civilian population or opposing force carries with it, upon capture, the consequences
of the enemy viewing them as unlawful combatants no longer immune for otherwise lawful
combat activities, no longer entitled to POW status upon capture, and subject to penal
sanctions for unlawful belligerency. Such has always been, and still is, the increased risks that
spies, saboteurs, and other un-uniformed unlawful combatants must accept should they choose
to not fulfill the required conditions of lawful belligerency when participating in an
international armed conflict.
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indicia of lawful belligerency. A lawful combatant may not endanger
protected noncombatant civilians by concealing one’s combatant status, with
perfidious intent, by posing as a protected noncombatant civilian. An
opponent attempting to gain such a tactical advantage in this manner, at the
expense of protected noncombatant civilians, commits the illegal act of
perfidy.

Aside from the secondary utility of preventing fratricide within one’s
own forces, the use of a uniform or other distinctive sign by combatants
provides substantial protection to noncombatant civilians during armed
conflict. The distinctive uniform or sign should be sufficiently permanent, in
that the distinguishing characteristics (of military status vice civilian status)
cannot be perfidiously concealed or quickly removed. A military uniform or
outwardly distinctive accouterment that clearly distinguishes a combatant from
the protected civilian population allows the opposing side to differentiate and
then spare protected civilians, without fearing a subsequent treacherous
counter-offensive by enemy forces who were illegally masquerading as
protected civilians.

iii. Carry arms openly.” Along with a military uniform or distinctive
sign in accordance with paragraph two above, forces are required to carry
weapons openly, to plainly and further distinguish combatants from all
protected noncombatants in order to minimize incidental casualties among
protected noncombatants.

iv. Fight and conduct their military operations in accordance with the
international laws and customs of armed conflict.”® This fourth requirement is

28

%8 See GPW, supra note 2, at 4A(2)(c)(“that of carrying arms openly”). Cf. COMMENTARY,
Protocol I, supra note 27, at 533 (1987):

The purpose of this rule, of course, is to protect the civilian population by
deterring combatants from concealing their arms and feigning civilian non-
combatant status, for example, in order to gain advantageous positions for
the attack. Such actions are to be deterred in this fashion, not simply
because they are wrong (criminal punishment could deal with that), but
because this failure of even minimal distinction from the civilian
population, particularly if repeated, places that population at great risk.

Id. See also generally AUSTRALIAN MILITARY LAw, supra note 9, at 202:

The third condition provides that irregular combatants shall carry arms
openly. They may therefore be refused the rights of the armed forces if it is
found that their sole arm is a pistol, hand-grenade, or dagger concealed
about the person, or a sword stick, or similar weapon, or if it is found that
they have hidden their arms on the approach of the enemy.

Id. See also BRITISH MILITARY LAW, supra note 9, at 240.

 See GPW, supra note 2, at 4A(2)(d)(“that of conducting their operations in accordance with
the laws and customs of war”); see also ICRC, COMMENTARY, supra note 23, at 61:
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both the individual responsibility of every combatant and the collective
responsibility of the entire armed force. It is collectively satisfied if the
leadership and manifest majority of an armed force follows and observes
customary and treaty-based LOAC during military combat operations.
Generally, significant LOAC violations committed by individual members
result in only the applicable members being in violation of the fourth
condition, and, absent an institutional policy of an armed force en masse to
violate LOAC, do not result in the entire force being in violation.

LOAC constrains significantly what actions an armed force or an
individual combatant may take during an armed conflict. Such limits serve to
protect noncombatants and to minimize unnecessary suffering and destruction.
Specifically, all combat operations must follow the 1949 Geneva Conventions
and other basic principles of LOAC such as: identifying and attacking only
military objectives (military necessity); preventing unnecessary suffering and
destruction (humanity/chivalry); ensuring that reasonably estimated incidental
civilian casualties and collateral damage are not excessive in relation to the
military advantage reasonably anticipated (proportionality); and identifying
and discriminating between combatants and noncombatants in combat
targeting, primarily in order to protect the civilian population (discrimination).

Additional LOAC principles, for example, prohibit the use of poisons,
chemical weapons, biological agents, and other specific weaponries as well as
certain types of ammunition. Other laws of armed conflict provide additional
safeguards to noncombatants and cultural property. Most importantly, an
armed force or individual combatant may not use any of these principles or any
other requirement, prohibition or protection of LOAC, perfidiously in order to
gain an unfair military advantage. Otherwise, such principles would, in the
course of combat, lose relevance and, ultimately, become meaningless.

3. Non-Applicability of the Additional Protocol I, art. 44(3) Exception

When the Taliban were engaged and later captured during an
international armed conflict, the Taliban had failed to meet any of the above
Geneva Convention |11 criteria of lawful belligerency. This is despite any
irrelevant assertion that some individual members of the Taliban forces on
some occasions might have met lawful belligerency standards as supposedly
lowered in 1977 by Protocol I, art. 44(3) (apparently nullifying the distinctive

[Lawful combatants must] respect the Geneva Conventions to the fullest
extent possible . . . . In all their operations, they must be guided by the
moral criteria which, in the absence of written provisions, must direct the
conscience of man; in launching attacks, they must not cause violence and
suffering disproportionate to the military result they may reasonably hope to
achieve. They may not attack civilians or disarmed persons and must, in all
their operations, respect the principles of honour and loyalty as they expect
their enemies to do.
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sign requirement when “owing to the nature of the hostilities an armed
combatant cannot so distinguish himself”; in such a case, instead, requiring
only the open carrying of arms while planning or engaging in an attack).

However, there is no evidence that the nature of coalition/Taliban
hostilities in Afghanistan prevented the Taliban from adequately distinguishing
themselves from the protected civilian population. The Taliban armed forces,
well funded by al-Qaeda and being in a state of continued internal armed
conflict from 1996 forward with the Northern Alliance, could have easily
procured and certainly had ample time to affix some form of a distinctive mark
by early 2002. The Taliban en masse simply tactically and illegally chose not
to. Most notably, however, art. 44(3) does not apply because neither the U.S.
nor Afghanistan is a party to Protocol I, and art. 44(3) does not rise to the level
of customary international law.*

Id. See also generally AUSTRALIAN MILITARY LAW, supra note 9, at 203:

The fourth condition requires that irregular corps shall conduct their
operations in accordance with the laws and customs of war. It is especially
necessary that they should be warned against employment of treachery,
mal-treatment of prisoners, wounded, and dead, improper conduct towards
flags of truce, pillage and unnecessary violence and destruction.

Id. See also BRITISH MILITARY LAw, supra note 9, at 240. This fourth criterion of lawful
belligerency is essential as it fosters reciprocal compliance with LOAC by all parties to a
conflict. Historically, reciprocal compliance with such laws by all parties to a conflict has only
been successfully achieved through such a practical reciprocal enforcement framework. See
generally Joseph P. “Dutch” Bialke, United Nations Peace Operations: Applicable Norms and
the Application of the Law of Armed Conflict, 50 A.F.LAw Rev. 1, 43 (2001):

The law of armed conflict is based on the principle of equality of
application. A state or party to a conflict follows the law because it
anticipates the other party will reciprocate, non facio ne facias. No
examples exist where one state has bound itself to the law of armed conflict
without asserting and expecting reciprocity. Without equal application and
reciprocity among both parties to a conflict, the law of armed conflict could
become meaningless. As Sir Hersch Lauterpacht succinctly explained, "it is
impossible to visualize the conduct of hostilities in which one side would be
bound by rules of warfare without benefiting from them and the other side
would benefit from rules of warfare without being bound by
them."(citations omitted).

Id.

% protocol | provisions that do not rise to customary international law are not relevant to the
U.S. lawful belligerency analysis of the Taliban because neither the U.S. nor Afghanistan is a
signatory to Protocol I. Protocol I says in pertinent part:

In order to promote the protection of the civilian population from the effects
of hostilities, combatants are obliged to distinguish themselves from the
civilian population while they are engaged in an attack or in a military
operation preparatory to an attack. Recognizing, however, that there are
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Although Protocol I, art. 44(7) says expressly that the article does not
intend to “change the generally accepted practice of States with respect to the
wearing of the uniform by combatants assigned to the regular, uniformed
armed units of a Party to a Conflict,”* Protocol I is far from clear regarding
this customary international legal standard. The Protocol I, art. 44(3)

situations in armed conflicts where, owing to the nature of the hostilities an
armed combatant cannot so distinguish himself, he shall retain his status as
a combatant, provided that, in such situations, he carries his arms openly:
(a) during each military engagement, and
(b) during such time as he is visible to the adversary while he is
engaged in a military deployment preceding the launching of
an attack in which he is to participate.
Acts which comply with the requirements of this paragraph shall not be
considered as perfidious.

Protocol |, supra note 6, at art. 44(3). As a result of the above language in Protocol I, art.
44(3), some claim Protocol | removes the long-standing legal requirement for some
combatants to display a fixed recognizable sign in certain circumstances, requiring instead that
combatants need only to bear their arms openly during an attack. Protocol I, art. 44(3) also
seemingly recognizes that some combatants have the discretion, apparently whenever
convenient, to transient out of combatant status into protected noncombatant civilian status,
and, then back into combatant status. These incremental dilutions and departures from
customary LOAC are far from modest.  They tear down walls without proper
acknowledgement to the reasons why the walls were previously emplaced and then fortified
over many centuries. Allowing civilian-dressed irregular combatants to legally engage in
armed conflict would entirely “violate the implicit trust upon which the war convention rests:
soldiers must feel safe among civilians if civilians are ever to be safe from soldiers.” MICHAEL
WALZER, JUST AND UNJUST WARS 179-82 (1979).

Delegates from Western countries drafted the four post-WW!II Geneva Convention
treaties. However, delegates from under-developed emerging countries with colonial histories
drafted and proposed Protocol I art. 44(3). In their haste to grant lawful combatant status and
combatant immunity to civilian-clothed insurgents and guerrillas in armed conflicts of “self-
determination” against so-called “racist regimes” and “alien occupations,” art. 44(3) drafters
apparently had a higher toleration of civilian noncombatant armed conflict casualties. The
unfortunate practical result has been that art. 44(3) is a failed provision that directly endangers
protected noncombatant civilians who find themselves caught in the crossfire within an armed
conflict.

The international recognition of such an experimental provision within LOAC should,
in the compelling interest of the protection of noncombatant civilians in armed conflict, fade
over time and eventually become a nullity. Of specific note, Protocol I, art. 44(3) would
apparently accept the disastrous result that al-Qaeda and Taliban civilian-dressed combatants
in Afghanistan were virtually indistinguishable from the protected civilian noncombatant
population. Such a continued, ill-conceived and expansive construction of Protocol | would
essentially legalize combatants fighting while dressed as protected noncombatant civilians. It
would result in lawful combatants being reluctant to accept a protected civilian’s
noncombatant status at face value, instead viewing all civilians as potentially hostile.
Primarily because of art. 44(3), the U.S. is not a signatory to Protocol I. The better rule is the
continued prohibition of feigning protected noncombatant civilian status in armed conflict, i.e.,
GPW, supra note 2, at 4A(2)(b)(the requirement that lawful combatants in armed conflict
display “a fixed distinctive sign recognizable at a distance”).

# Protocol |, supra note 6, at art. 44 (7).
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exception could have the operative effect of swallowing a rule essential to the
protection of civilians in armed conflict.

The U.S. agrees with almost all of Protocol | to the extent it embodies
existing customary international law. However, given that art. 44(3) is the
most controversial provision within Protocol I, the U.S. view is that it does not
reflect customary international law. Art. 44(3) is highly controversial
internationally because it has been construed to overly broaden the category of
lawful combatants to include un-uniformed guerrillas, insurgents and similar
groups. This lowers dramatically the standard of a combatant’s requirements
of lawful belligerency and POW status, diminishes significantly
combatant/noncombatant distinctions, and hence, endangers substantially
protected noncombatant civilians.

In 1987 (ten years after the close of the Protocol | Diplomatic
Conference), President Reagan rejected Protocol I, and specifically art. 44(3)
because he was gravely concerned that it could be interpreted in a manner that
would legitimize terrorists and other groups of unlawful combatants as lawful
combatants. When one considers that captured al-Qaeda and Taliban enemy
combatants failed to satisfy even the most basic and traditional requirements to
distinguish themselves from the civilian population, and otherwise comply
with LOAC, President Reagan’s opposition is highly prophetic. It would
appear that President Reagan’s early doubts as to Protocol I, art. 44(3) have
been completely vindicated.*

4. Unlawful Combatants: The Taliban and Their Violations En Masse
of the Four Criteria of Lawful Belligerency

The level of compliance with the four Geneva Convention Ill, art. 4A
fundamental criteria of lawful belligerency by parties to a conflict is inversely
proportionate to the number of incidental civilian noncombatant casualties and
the amount of other unintended collateral damage in warfare. This is a truism.
More compliance in armed conflict with the four criteria leads to fewer
incidental deaths of protected civilians. Less compliance leads to more
protected civilian deaths.  Accordingly, LOAC instructs that a willful
egregious en masse failure by an armed force to follow the four objective

% protocol I, art. 44 (3) has placed protected civilians into much greater risk of incidental death
and suffering during armed conflicts. See generally OPERATIONAL LAwW HANDBOOK, supra
note 5, at 12. See also Message from the President of the United States Transmitting the
Protocol | Additional to the Geneva Conventions of August 12, 1949, Concluded at Geneva on
June 10, 1977, 1977 U.S.T. LEXIS 465 (Jan. 29, 1987)(Then U.S. President Ronald Reagan
rejected Protocol | in 1987 saying: “Protocol | is fundamentally and irreconcilably flawed. . .
[it] would grant combatant status to irregular forces even if they do not satisfy the traditional
requirements to distinguish themselves from the civilian population and otherwise comply with
the laws of war.”); see also Matheson, supra note 7, at 420; Hans-Peter Gasser, Agora: The
U.S. Decision Not to Ratify Protocol | to the Geneva Convention on the Protection of War
Victims, 81 Am. J. INT’L. L. 910, 911 (1987).
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Geneva Convention Il requirements makes the members of that armed force
unlawful combatants, and therefore declines POW status to those forces when
captured.®

LOAC does not allow the Taliban, or any combatant force of
belligerents, any exemption. The facts in the following paragraphs are not an
attempt to disparage the Taliban, but rather the recitation is to show why
captured Taliban members en masse were not accorded POW status. If the
Taliban en masse had met the four specified obligations of lawful belligerency,
they would have been lawful combatants with combatant’s privilege, and, upon
capture, accorded POW status. However, the U.S. has made an accurate
determination that the Taliban as a whole did not meet any of the four
compulsory requirements, based on LOAC and many of the following facts.

I. The Taliban armed forces en masse did not have a transparent,
organized, identifiable, and accountable chain of command responsible for the
conduct of its subordinates. Additionally, there is no evidence that Taliban
leadership and subordinate armed forces subjected themselves to international
law or that they observed LOAC. Regardless of the fact that Afghanistan was
a state party to the 1949 Geneva Conventions, the Taliban outright rejected
LOAC. Mullah Mohammed Omar, the Taliban Supreme Leader, decreeing
that the laws were merely a manifestation of a false Judeo-Christian Western
ideology, evidenced this contempt. The Taliban did not have a viable internal
disciplinary system. It did not hold its members accountable for violations of
international humanitarian law and the laws of armed conflict. Indeed, the
Taliban’s nebulous and clannish hierarchy approved and encouraged openly
such international law breaches by Taliban members and al-Qaeda. Taliban
members often operated independently of any organized command structure,
autonomously committing egregious violations of international humanitarian
law and LOAC. By design, the Taliban command structure was ambiguous,
constantly changing among tribal and warlord alliances, with blurred lines
between civilian and military authority.

ii. The Taliban armed forces en masse did not consistently wear any
form of a fixed recognizable military uniform, sign, insignia, badge, or symbol
identifiable from afar. As stated earlier, Taliban forces certainly had the
capability and opportunity to distinguish themselves in some conspicuous

% Dr. Jiri Toman of the International Committee of the Red Cross explains:

These condition[s of Article 4 of Geneva Convention IlI] concern the
movement as a whole and individual violations of these rules [do] not
deprive its members of their protection . . . . On the contrary, if the
movement itself does not respect these conditions, any member of the
movement, even if he personally respects the rules, does not receive the
benefits of privileged treatment.

Jiri Toman, Terrorism and the Regulation of Armed Conflict, INTERNATIONAL TERRORISM AND
PoLITicAL CRIMES 40-41 (M. Cherif Bassiouni, ed., 1973).
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manner from protected civilian noncombatants. The Taliban were the de facto
government of Afghanistan from 1996 to 2001, were well-funded by al-Qaeda,
and were an experienced fighting force having been engaged in an internal
armed conflict against the Northern Alliance during the Taliban’s entire five-
year de facto rule. In spite of such capability and opportunity, members of the
Taliban armed forces calculatingly disguised themselves as protected civilians
by wearing civilian clothes. For example, some male Taliban combatants were
captured while hidden beneath traditional female burgas in mosques.

The Taliban purposely infiltrated and actively hid its members among
the protected civilian population to achieve unfair surprise in armed conflict.
When operating among the civilian population, Taliban combatants would
illegally use noncombatant civilians as their shields. Additionally, Taliban
leaders and armed forces almost exclusively used unmarked civilian vehicles
such as white sports utility vehicles for transportation. When the Taliban’s
perfidious tactics directly brought about Afghani civilian deaths and injuries,
the Taliban tried to capitalize on the tragedies they caused by distorting them
to the rest of the world in their attempts to garner international sympathy and
manipulate global opinion. It is noteworthy that the vast majority of
noncombatant civilians who have died in the Afghanistan conflict died because
the Taliban and al-Qaeda forces were camouflaged unlawfully as protected
civilians while hiding and fighting among civilian populated areas.

iii. Generally, the Taliban armed forces en masse did not carry arms
openly, choosing instead, at times, to conceal weapons and explosives inside
common civilian clothing to unlawfully feign protected civilian status and
blend into the noncombatant civilian population. In further violation of
LOAC, the Taliban deliberately hid military armaments and equipment among
the Afghanistan civilian population centers, settlements, and even within
schools, historic cultural sites, hospitals, and mosques in an effort to prevent
the targeting and destruction of such military equipment by coalition forces.

However, it must be noted that in Afghanistan, the LOAC requirement
(that combatants in armed conflict must carry their arms openly to distinguish
them from protected noncombatant civilians) was of significantly limited
value. The frequent carrying of firearms and other weapons openly by
civilians is an Afghani cultural/societal norm. As a result, the previously
mentioned combatant requirement, of wearing a common distinctive mark or
military uniform in order to distinguish combatants from protected
noncombatant civilians, became even more paramount, and, concomitantly, the
en masse failure of Taliban combatant forces to do so became even more
egregious.

iv. The Taliban armed forces en masse ignored LOAC consistently and
openly as exemplified by the above three paragraphs. To achieve its goal of a
fundamentalist “pure Islamist state” and to maintain power, Taliban radicals
ruled over the Afghani people in a repressive ultra-draconian fashion. The
Taliban adopted and perpetuated an unrestrained, institutionally declared
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policy and practice of total disregard for LOAC and international humanitarian
law. During active hostilities against coalition forces, the Taliban oftentimes
perfidiously feigned acts of surrender.

Before and during active hostilities, the Taliban showed its contempt
for evolving perceptions of international humanitarian law by taking over
Afghanistan by force, maintaining control with intimidation and force, denying
the Afghani people the most basic of human rights, providing sanctuary to
international terrorists, torturing and summarily executing dissidents, raping
and subjugating girls and women, abducting and using women of defeated
Afghani ethnic minorities as “sex slaves” for Taliban and al-Qaeda armed
forces, and massacring thousands of civilians. In stark contrast to the U.S.
treatment of enemy combatants detained in Cuba, evidence indicates that the
Taliban and al-Qaeda severely beat and murdered the only U.S. service-
member they captured during the Afghanistan armed conflict.

Furthermore, the Taliban failed to exercise any responsible measure of
control over al-Qaeda, permitting al-Qaeda to operate freely within
Afghanistan. The Taliban was highly sympathetic to, sanctioned, and
supported the terrorist actions of al-Qaeda. The Taliban aided and abetted al-
Qaeda terrorists by providing them safe harbor, combining supply lines, and
sharing communication and intelligence networks. The Taliban allowed al-
Qaeda to use Afghanistan as its headquarters and base from which al-Qaeda
exported its scourge of terrorism.

The Taliban further colluded with al-Qaeda by allowing al-Qaeda under
guise to make up portions of the Taliban’s loose-knit cellular forces. In fact, a
few elite Taliban military units were comprised mostly of al-Qaeda personnel.
Such units provided personal security for professed Taliban leadership taking
the form of a praetorian guard. The Taliban even placed some al-Qaeda
members in senior positions within the Taliban’s defense forces and de facto
government. The Taliban acted in concert with foreign al-Qaeda terrorists,
was financed by them, sheltered them, and trained with them in terrorist
training camps.

Such allied Taliban and al-Qaeda interdependence, mingling, and
entwining made it increasingly difficult to distinguish between them. Because
of the Taliban’s symbiotic association with and direct support of the al-Qaeda
terrorist network, the Taliban surrendered any legitimate claim to de jure
nation-state status within the larger international community. Finally, the
Taliban knowingly protected al-Qaeda and did not seize and expel them from
Afghanistan. In so doing, the Taliban ignored numerous resolutions adopted
by the United Nations General Assembly. More significantly, the Taliban
continually flouted the many explicit orders and willfully defied the strong
condemnations of the United Nations Security Council, the body responsible
for international peace and security. Through the Taliban’s collusive actions
and omissions related to al-Qaeda, the Taliban ratified the actions of al-Qaeda.
In essence, the Taliban allowed al-Qaeda to act as an extension of the Taliban
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and the de facto Taliban state of Afghanistan, resulting in the Taliban
becoming vicariously responsible for the acts of al-Qaeda.**

As evidenced by the above facts, the Taliban en masse willfully and
egregiously did not meet any of the four criteria of lawful belligerency under
LOAC. As aresult, the Taliban and al-Qaeda blurred into one, the atrocities of
al-Qaeda became imputed to the Taliban,® the Taliban surrendered any

¥ See, e.g., generally U.S. Department of State, Fact Sheet: The Taliban’s Betrayal of the
Afghan People, Oct. 17, 2001, at http://www.usembassyjakarta.org/press_rel/The-
Talibans.html (last visited Jun. 16, 2004); Lee A. Casey, et al., By the Laws of War, They
Aren't POWs, WASH. PosT, Mar. 5, 2002, at BO3, at
http://www.washingtonpost.com/ac2/wpdyn?pagename=article&node=&contentld=A2659820
02Marl&notFound=true (last visited Dec. 20, 2003); JENNIFER ELSEA, TREATMENT OF
“BATTLEFIELD DETAINEES” IN THE WAR ON TERRORISM 18-28 (2002); MICHAEL GRIFFIN,
REAPING THE WHIRLWIND: THE TALIBAN MOVEMENT IN AFGHANISTAN 177-78 (2001);
Sabrina Saccoccio, CBC NEews ONLINE, The Taliban Military, Oct. 1, 2001, at
http://www.cbc.ca/news/indepth/us_strikingback/backgrounders/taliban_military.html (last
visited Dec. 20, 2003); Lee A. Casey, et al., National Security White Papers, Unlawful
Belligerency and its Implications Under International Law, at http://www.fed-
soc.org/Publications/Terrorism/unlawfulcombatants.htm  (last visited Jun. 16, 2004);
NEAMOTOLLAH NoJUMI, THE RISE OF THE TALIBAN IN AFGHANISTAN: MASS MOBILIZATION,
CiviL WAR, AND THE FUTURE OF THE REGION 229 (2002); Hook, Detainees or Prisoners of
War?: The Applicability of the Geneva Convention to the War on Terrorism (2002),
athttp://lwww.mobar.org/journal/2002/novdec/hook.htm;U.N. Report Details Taliban Mass
Killings, CNN, Nov. 6, 1998 at http://edition.cnn.com/WORLD/asiapcf/9811/06/un.taliban.01/
(last visited Jun. 16, 2004); Bob Woodward, Bin Laden Said to “Own’ the Taliban, WASH.
PosT, Oct. 11, 2001, at Al; Greg Jaffe & Neil King, Jr., U.S. Says War is Working, but
Taliban Remains, WALL ST.J., Oct. 26, 2001, at A3; Tim McGirk, et al., Lifting the Veil on Sex
Slavery: Of All the Ways the Taliban Abused Women,This May be the Worst, TIME v159 N7,
Feb. 18, 2002, at 8; Amnesty International, Women in Afghanistan: Pawns in men’s power
struggles, 1 Nov. 1999, at http://web.amnesty.org/library/index/ENGASA110111999 (last
visited Apr. 20, 2004); Charles Krauthammer, The Jackals are Wrong, Terrorists? Yes.
Prisoners of War? No Way., WASH. PosT, Jan. 25, 2002, at A25; KAMAL MATINUDDIN, THE
TALIBAN PHENOMENON: AFGHANISTAN 1994-1997 (1999); Joseph L. Falvey, Jr., In Defense of
Freedom — Operation Enduring Freedom, NAT’L LAW. AsS’N REV., V6N4 (Spring 2003), at 3;
Michael C. Dorf, What is an “Unlawful Combatant,” and Why it Matters: The Status of
Detained Al-Qaeda and Taliban Fighters, Jan. 23, 2002, at
http://writ.news.findlaw.com/dorf/20020123.html (last visited Dec. 20, 2003); Pamela
Constable, Many Witnesses Report Massacre by Taliban, WASH. PosT, Feb. 19, 2001, at A 25;
United States v. Lindh, 212 F. Supp. 2d 541, 557-58 (E.D. Va. 2002); see e.g. also G.A. Res.
54/189, U.N. GAOR, U.N. Doc. A/RES/54/189A-B (2000); S.C. Res. 1193, U.N. SCOR, U.N.
Doc. S/RES/1193 (1998); S.C. Res. 1267, U.N. SCOR, U.N. Doc. S/IRES/1267 (1999); S.C.
Res. 1333, U.N. SCOR, U.N. Doc. S/RES/1333 (2000); S.C. Res. 1368, U.N. SCOR, U.N.
Doc. S/RES/1368 (2001); S.C. Res. 1373, U.N. SCOR, U.N. Doc. S/RES/1373 (2001); S.C.
Res. 1378, U.N. SCOR, U.N. Doc. S/RES/1378 (2001).

* |f a state provides significant support to a terrorist organization, the acts of the terrorist
organization may be imputed to the supporting state. Oscar Schachter, The Lawful Use of
Force by a State Against Terrorists in Another Country, reprinted in HENRY H. HAN,
TERRORISM AND PoOLITICAL VIOLENCE 250 (1993). Professor Arthur Schacter explains that
“Iwlhen a government provides weapons, technical advice, transportation, aid and
encouragement to terrorists on a substantial scale, it is not unreasonable to conclude that an
armed attack is imputable to the government.”). See also e.g., ROSALYN HIGGINS, PROBLEMS
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legitimate claim to nation-state status as recognized by the wider international
community, and Taliban armed forces en masse relinquished all rights to
lawful combatant status, combatant’s privilege, and upon capture, Geneva
Convention 111 POW status.®*® Consistent with the above facts and LOAC, the
U.S. has designated the Taliban as a class of unlawful combatants and captured
Taliban as detainees rather than POWs.

C. Al-Qaeda: Classic (Stateless) Unlawful Combatants & Hostes Humani
Generis

1. International Law Reserves Solely to States
the Authority to Engage in International Armed Conflict

Members of al-Qaeda, as quintessential non-state actors, are classic
unlawful combatants. Customary LOAC characterizes classic unlawful
combatants as a subcategory within the grouping of unlawful combatants who
do not possess combatant’s privilege, and also, when captured, does not
provide them POW status.®” Classic unlawful combatants are combatants who,

AND PROCESS: INTERNATIONAL LAW AND How WE Use IT 250 (1994); Sage R. Knauft,
Proposed Guidelines for Measuring the Propriety of Armed State Responses to Terrorist
Attacks, 19 HASTINGS INT’L & CoMP. L. REv. 763, 765 (1996).

% \White House Fact Sheet, supra note 18; accord, N Korea in ‘axis of evil’, Jan. 30, 2002, at
http://edition.cnn.com/2002/US/01/30/bush.nkorea/?related (last visited Jun. 16, 2004) (Hamid
Karzai, head of the Afghani interim government, addressed the U.S. detention of al-Qaeda and
Taliban unlawful combatants during his visit to the U.S. saying, “The people that are detained
in Guantanamo, they are not prisoners of war, | see it in very clear terms...They’re criminals,
they brutalized Afghanistan, they killed our people, they destroyed our land.”); see also Afghan
Agrees with Bush on Prisoners, N.Y. TIMES, Jan. 29, 2002, at A 9.

" See AFP 110-31, supra note 4, at 3-3a. See also AFP 11-31, supra note 4, at 3-5 n. 7a
(“[terrorist] groups do not meet the objective requirements required for PW status™); see also
Prosper, supra note 19:

[Al-Qaeda] aggressors initiated a war that under international law they have
no legal right to wage. The right to conduct armed conflict, lawful
belligerency, is reserved only to states and recognized armed forces or
groups under responsible command. Private persons lacking the basic
indicia of organization or the ability or willingness to conduct operations in
accordance with the laws of armed conflict have no legal right to wage
warfare against a state. The members of al Qaida fail to meet the criteria to
be lawful combatants under the law of war. In choosing to violate these
laws and customs of war and engage in hostilities, they become unlawful
combatants. And their conduct, in intentionally targeting and Killing
civilians in a time of international armed conflict, constitute war crimes. As
we have repeatedly stated, these were not ordinary domestic crimes, and the
perpetrators cannot and should not be deemed to be ordinary "common
criminals.”
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amongst other failings, are not authorized by a state or under international law
to take a direct part in an international armed conflict, but do so anyway. Since
the time of the Romans to the present, jus gentium, the customary “Law of
Nations,” has categorized illegitimate stateless piratical forces like al-Qaeda as
hostes humani generis, “the common enemies of humankind.”

Because the conduct in armed conflict of such stateless freelance forces
is not regulated and controlled effectively by a sovereign country (given that
no country is directly responsible for such forces), hostes humani generis are
prohibited universally from participating in armed conflicts. Any such
participation is unlawful as a matter of international law. Punishment for those
captured while engaging in such illegal participation historically has been very
severe, no quarter.® In short, these per se unlawful combatants (such as
stateless pirates, bandits, and terrorists who act internationally) are under no
sovereign with the power to grant them combatant’s privilege, and, therefore,
have no legal authority to engage in combat, to attack opposing combatants, or
to destroy property in international armed conflict. As just stated, such
stateless classic unlawful combatants are hostes humani generis, the “common
enemies of humankind” (historically, also referred to as latrunculi meaning
“robber-soldiers,” brigands, bandits, praedones meaning “robbers,” scalawags,
buccaneers, outlaws, pillagers, and marauders among other diminutives).

The hostile international acts of such stateless combatant forces in
international armed conflict are deemed to be “bellum criminosum contra
omnes gentes et terras,” “criminal acts of war against all peoples and all
states.”  Simply put, international law does not allow private warfare.®

% See Whitson, supra note 8, at 3. (“U]nconventional forces were generally accorded no legal
status as combatants and no mercy when captured. Instead, they were summarily executed
outright or were tried for their ‘treacherous’ acts and then executed.”); see also Mackubin T.
Owens, Detainees or Prisoners of War? Ancient distinctions, at
http://www.nationalreview.com/comment/comment-owensprint012402.html (last visited Jun.
16, 2004) (“[PJunishment for latrunculi traditionally has been summary execution.”); DETTER,
supra note 4, at 148 (“[Unlawful combatants] are often summarily tried and enjoy no
protection under international law.”); EMMERICH DE VATTEL, THE LAW OF NATIONS, Book I,
OF WAR, CHAP. IV. OF THE DECLARATION OF WAR — AND OF WAR IN DUE FORM, § 67
(1758)(“The inhabitants of Geneva, after defeating the famous attempt to take their city by
escalade, caused all the prisoners whom they took from the Savoyards on that occasion to be
hanged up as robbers.”); LIEBER, supra note 14; A.J. BARKER, PRISONERS OF WAR 20 (1975):

A soldier, serving in the army of a country which is recognized as being at
war with his captors’ nation, who is taken prisoner in the course of a
military operation is a clear case of a person entitled to POW status . . . [in
contrast,] irregular combatants, fighting on their own initiative, are outside
the shelter of the Geneva Convention’s umbrella. And if they are caught
they are likely to be dubbed war criminals and shot.

Id.
% Emmerich de Vattel, an 18" century international law scholar, explains:
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Such were the enterprises of the grandes compagnies which had assembled
in France during the wars with the English, - armies of banditti, who ranged
about Europe, purely for spoil and plunder: such were the cruises of the
buccaneers, without commission, and in time of peace; and such in general
are the depredations of pirates. To the same class belong almost all the
expeditions of the Barbary corsairs: though authorized by a sovereign, they
are undertaken without any apparent cause, and from no other motive than
the lust of plunder. These two species of war, | say, - the lawful and the
illegitimate, - are to be carefully distinguished, as the effects and the rights
arising from each are very different . . . .Thus, when a nation, or a
sovereign, has declared war against another sovereign on account of a
difference arisen between them, their war is what among nations is called a
lawful and formal war; and its effects are, by the voluntary law of nations,
the same on both sides, independently of the justice of the cause, as we shall
more fully show in the sequel. Nothing of this kind is the case in an
informal and illegitimate war, which is more properly called depredation.
Undertaken without any right, without even an apparent cause, it can be
productive of no lawful effect, nor give any right to the author of it. A
nation attacked by such sort of enemies is not under any obligation to
observe towards them the rules prescribed in formal warfare. She may
treat them as robbers. (emphasis added)(citations omitted).

VATTEL, supra note 38, at § 67 (“It is to be distinguished from informal and unlawful war”)
& at § 68 (“Grounds of this distinction”), at http://www.constitution.org/vattel/vattel.htm#0
(last visited Jun. 16, 2004); see also VATTEL, supra note 38 (“It would be too dangerous to
allow every citizen the liberty of doing himself justice against foreigners ... Thus the sovereign
power alone is possessed of authority to make war.”), at § 4; WiLLIAM WINTHROP, Military
Law and Precedents 782 (2d ed. 1920)(“It is the general rule that the operations of war on land
can legally be carried on only through the recognized armies or soldiery of the State as duly
enlisted or employed in its service.”); see also DIETER FLECK (ED.), THE HANDBOOK OF
INTERNATIONAL HUMANITARIAN LAW (commentary on Joint Services Regulation 15/2 of the
German BUNDESWEHR), § 304, 71-72 (1995)(“Only states or other parties which are recognized
as subjects of international law can be parties to an international armed conflict ... combatants
are privileged solely by that entitlement...”); see also generally LIEBER, supra note 14, at art.
82:

Men, or squads of men, who commit hostilities, whether by fighting, or
inroads for destruction or plunder, or by raids of any kind, without
commission, without being part and portion of the organized hostile army,
and without sharing continuously in the war, but who do so with
intermitting returns to their homes and avocations, or with the occasional
assumption of the semblance of peaceful pursuits, divesting themselves of
the character or appearance of soldiers--such men, or squads of men, are not
public enemies, and therefore, if captured, are not entitled to the privileges
of prisoners of war, but shall be treated summarily as highway robbers or
pirates. (emphasis added).

Id. See also CORNELIUS VAN BYNKERSHOEK, A TREATISE ON THE LAW OF WAR 127 (Peter
DuPonceau, trans. & ed.)(Philadelphia 1810)(“We call pirates and plunderers (praedones)
those, who, without authorization from any sovereign, commit depredations by sea or land.”);
See also 2 LASSA OPPENHEIM, INTERNATIONAL LAw § 254 (H. Lauterpacht ed., 7th ed.
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International law deems an act of private international warfare as malum in se,
a “wrong in itself.” International law reserves solely to states the authority to
engage in international armed conflict, and then, in certain limited
circumstances only such as individual or collective self-defense, anticipatory
self-defense, humanitarian intervention, under the express authority of the
United Nations Security Council, or, as is oftentimes the case, any combination
of these recognized legal justifications viewed in the totality of circumstances.

2. Al-Qaeda Hostes Humani Generis
Classic (Stateless) Unlawful Combatants:
Al-Qaeda Objectives, Islam, and Al-Qaeda Global Terrorism

In addition to failing to meet the four Geneva Convention Il basic
criteria required of lawful combatants, al-Qaeda en masse engaged in open
hostilities in an international armed conflict without authorization from any
legitimate sovereign authority or the laws of armed conflict. Because al-Qaeda
hostes humani generis are not soldiers of any state, the Geneva Conventions do
not provide to al-Qaeda all the protections accorded to the lawful combatant
soldiers of Geneva Convention party states. International treaties may only be
entered into by and between state parties. Al-Qaeda is not, and is ineligible to
be, a signatory or party to the Geneva Conventions. Al-Qaeda leaders and
followers do not pledge allegiance to any state, nor do they serve under any
national flag. Therefore, al-Qaeda and its followers have no combatant
immunity or right under international law to take up arms.

Al-Qaeda is not a state, and has no comparable state authority or
international legal personality. This self-appointed transnational terrorist
network operates absent defined borders. When individuals voluntarily join
and support such an unlawful organization and then engage in international
armed conflict, they are unlawful combatants and, when captured, are outside
the POW status rampart of Geneva Convention Ill. As a clandestine lawless
globally-dispersed band of international terrorists, al-Qaeda are unlawful
combatants and are the common enemies of the civilized world. Nevertheless,
an attacked state may respond with military force against the military threat of
such a stateless organization, even though LOAC generally only applies to
armed conflicts between states.

A fundamental threshold requirement of lawful belligerency is that
combatants in an international armed conflict must act on behalf of, and be
subordinate to a politically organized sovereign state or other authoritative
entity that expressly subjects itself to LOAC. As with the Taliban, there is no
evidence that al-Qaeda has ever declared that it is subject to international law.

1952)(“Private individuals who take up arms and commit hostilities against the enemy do not
enjoy the privileges of armed forces . . .”).
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Nor is there any evidence that al-Qaeda, by action, has ever subscribed to
LOAC.

Al-Qaeda does not fight for a state or for any acceptable pursuit of self-
determination, but rather for an ideology contrary to the principled and
humanistic theology, tenets, and traditions of Islam. Al-Qaeda’s dogma and
raison d'etre, its “reason for existence,” as a self-anointed “Army of Allah
against all Jews and Crusaders” edify al-Qaeda operatives to murder non-
Muslims to further al-Qaeda’s militant global objectives and apparently, albeit
secondarily, as a means to enter heaven. For instance, Usama Muhammad bin
Awad Laden, al-Qaeda’s titular Emir (prince or first-in-command), ordered a
fatwa (an Islamic religious dictate) that it is the holy duty of all Muslims to kill
all Americans and all their allies, military and civilian, wherever they can be
found, especially Zionist Jews.*°

“Al-Qaeda” literally translates to “The Base.” Essentially, al-Qaeda is
the inspiration and rallying point for most forms of militant Islamist terrorism.
Al-Qaeda is an amorphous organization of global reach, composed of members
from numerous nationalities, engaging in the intentional murders of protected
noncombatants to achieve al-Qaeda’s long-term hegemonic Islamist theocratic-
political objectives. As far as can be determined, al-Qaeda demands that the
state of Israel must be eliminated and replaced in its entirety by Palestine, that
all "non-Muslim" countries must cease to exist, and all of their infidel,
nonbeliever citizens be converted to Islam, that geographical borders
separating Muslim countries be erased, and that all democratic governments in
Muslim countries be replaced by a unified Islamist government similar to a
Talibanesque theocracy.*

0 See YONAH ALEXANDER, ET AL., USAMA BIN LADEN’S AL-QAIDA: PROFILE OF A TERRORIST
NETWORK, App 1B 2 (2001); Bin Laden’s Feb. 23, 1998 fatwa declaring a global “Jihad
Against Jews and Crusaders™ is also available at
http://www.fas.org/irp/world/para/docs/980223-fatwa.htm (last visited Jun. 16, 2004).

! See generally, Walter Pincus, Al Qaeda Aims To Destabilize Secular Nations, WASH. PosT,
June 16, 2002, at A 21; see also Jim Garamone, Bin Laden and the Al Qaeda Network at
http://www.defenselink.mil/cgi-bin/dlprint.cgi  (last visited Jun. 16, 2004); see also
http://www.defenselink.mil/news/Sep2001/n09212001_200109216.html (last visited Jun. 16,
2004):

The avowed goal of Al Qaeda (often spelled Al-Qa'ida) is to "unite all
Muslims and establish a government which follows the rule of the Caliphs,"”
according to a U.S. government fact sheet on the organization. "Caliphate"
refers to the immediate successors of Mohammed. Under the caliphs, Islam
expanded from the Arabian Peninsula through Persia, the Middle East and
North Africa. Al Qaeda seeks to overthrow nearly all Muslim governments,
because bin Laden regards most of them as corrupted by Western
influences.
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Put another way, al-Qaeda and similar stateless aligned Islamist groups
seek apparently to recreate the world and transform it into a borderless unified
Islamic totalitarian nation, an ummah, under the law of the shari’ah (the
canonical laws of Islam). Al-Qaeda views any government that does not fully
implement shari’ah Islamic law as jahiliyya, paganism in the form of people
governing and controlling people (rather than the people being governed by
Islamist clerics who professedly follow the dictates of Allah). Al-Qaeda has
shown that it is ready and willing to use all means necessary through jihad, an
Islamic holy war, to achieve its stated theocratic-political Islamist vision. In
addition, al-Qaeda views its ongoing jihad waged against all they view as
infidels as an unwavering spiritual duty. Al-Qaeda followers view individual
death in their self-declared jihad as shahada, glorious martyrdom. Al-Qaeda
Islamists supposedly claim that such martyrdom in this jihad gains the
deceased “martyred” al-Qaeda member, the shahid, immediate entry into
heaven, with added status and avails. In reality, however, al-Qaeda’s war is an
unholy hirabah, an illegal furtive war of indiscriminate terrorism.

Al-Qaeda misrepresents the Muslim faith to justify its acts of terrorism,
to incite its cohorts, and to further its intolerant expansionist Islamist
theocratic-political goals. That al-Qaeda militants choose unilaterally to do so
does not make this an armed conflict directed against Islam or its adherents.
To the contrary, the majority of Muslim countries throughout the world have
allied themselves with the U.S. in this ongoing conflict. It must be said
however, because acts of terrorism are always antithetical to the tenets of any
legitimate theology, Islam is unfortunately slandered because al-Qaeda exploits
it as an impetus for al-Qaeda acts of terrorism. Moreover, when the leaders
and believers of Islam do not strongly and universally condemn such
exploitation by al-Qaeda, such lack of condemnation has the operative relative
effects of the further tainting of Islam as well as the maligning of Islam
followers.

For these reasons, all links between this armed conflict and Islam, and
any related disparagement of Islam, result solely from the actions and
statements of al-Qaeda, as well as from the overt and tacit supporters of al-
Qaeda. The U.S. and its allies do not illegitimately make such links, nor do the
U.S. and its allies disparage Islam. Simply put, the U.S. and its allies do not
engage in armed conflict against religions or followers of religions. Despite al-
Qaeda’s calculated stratagem to professedly commit its acts of terrorism in the
name, defense, and furtherance of the Islamic faith, the global armed conflict
of the U.S. and the civilized world against al-Qaeda is not, and has never been,
a conflict against Muslims or Islam. It is an armed conflict in collective self-
defense directed against al-Qaeda hostes humani generis and any rogue state
supporters of al-Qaeda as perpetrators of global terrorism. International
terrorists are the military targets, not Muslims or Islam.

Al-Qaeda and aligned factions en masse have chosen to target,
terrorize, and murder civilians unlawfully and deliberately. They have flown
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hijacked civilian airliners into two of the world’s largest civilian office
buildings, kidnapped and then either shot or decapitated their civilian hostages,
attacked and then murdered noncombatant United Nations peacekeeping forces
in Somalia and Afghanistan, bombed a civilian oil tanker, and bombed the
diplomatic embassies and consulates of numerous countries. They have also
bombed, throughout the globe, numerous synagogues, churches, civilian
airports, civilian oil-drilling, pipeline and storage tank infrastructure, civilian
train stations, civilian residential areas, hotels, restaurants, office buildings,
markets, and nightclubs.

Al-Qaeda has claimed responsibility for firing anti-aircraft missiles
against large civilian passenger aircraft. Al-Qaeda terrorists, as unprivileged
combatants with no legal authority to engage in international armed conflict,
have also targeted U.S. military sites unlawfully. Al-Qaeda bombed a U.S.
office building and a U.S. service-member housing complex in Saudi Arabia,
bombed a U.S. naval vessel in Yemen, and used an illegal means, a hijacked
civilian airliner, to attack the Pentagon. Additionally, al-Qaeda has unlawfully
mounted, and continues to unlawfully launch, armed assaults against the U.S.-
led coalition within Iraqg, as well as the interim Iragi government.*?

Additionally, al-Qaeda terrorists have plotted unsuccessfully to
assassinate world leaders such as the Pope, the U.S. President, and the
President of Egypt. Over the past decade, al-Qaeda members have conspired
to perpetuate a multitude of terrorist schemes. Some of these more recent plots
have been successfully foiled through information gathered from detainees at

2 See, e.g., generally, ALEXANDER, supra note 40, at 33; U.S. Dep’t of State, Patterns of
Global Terrorism 2000 (2000); see also Ruth Wedgwood, Al-Qaeda, Terrorism, and Military
Commissions, 96 AM. J. INT’L L. 328, 330 (2002):

Al Qaeda’s campaign throughout the 1990s against American targets
amounted to a war. In recitation, this may seem more obvious now. The
cumulative chain of events is quite striking -- the 1992 attempt to kill
American troops in Aden on the way to Somalia; the 1993 ambush of
American army rangers in Mogadishu; the 1993 truck bombing of the
World Trade Center by conspirators who later announced that they had
intended to topple the towers; the 1995 bombing of the Riyadh training
center in Saudi Arabia; the 1996 bombing of the Khobar Towers American
barracks in Saudi Arabia (five weeks after bin Laden was permitted to leave
Sudan); the 1998 destruction of two American embassies in East Africa;
and the 2000 bombing of the U.S.S. Cole, in a Yemeni harbor. The
innumerable other threats against American embassies and offices around
the world; the plot to down ten American airliners over the Pacific and to
bomb the Lincoln and Holland Tunnels in New York, as well as the United
Nations; the smuggling of explosive materials across the Canadian border
for a planned millennium attack at Los Angeles Airport; and finally, the
attacks on the Pentagon and the World Trade Center -- were all taken to
constitute a coherent campaign rather than isolated acts of individuals.
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Guantanamo Bay.”* Such thwarted designs include numerous attempted
bombings and other acts of terrorism against protected civilians.

Id. For a partial recitation of the pre-Sep. 11, 2001 attacks and post-Sep. 11, 2001 attacks of al-
Qaeda and Taliban militants against the U.S. and other countries throughout the world, see
DoD News: Briefing on Detainee Operations at Guantanamo Bay, Presenter: Paul Butler,
Principle Deputy Assistant Secretary of Defense for Special Operations and Low Intensity
Conflict, (Jun. 16, 2004) at 1-3, at http://www.dod.mil/cgi-
bin/dlprint.cgi?http://www.dod.mil/transcripts/2004/tr20040213-0443.html (last visited Jun.
16, 2004).

*® See, e.g., P.R. Prosper, United States Embassy Stockholm: U.S. in line with international law
at Guantanamo, Mar. 13, 2003, at
http://www.usis.usemb.se/newsflash/prosper_eng 03 13 03.html (last visited Jan. 2, 2004);
See also DoD News: Secretary Rumsfeld Remarks to Greater Miami Chamber of Commerce,
Presenter: Donald H. Rumsfeld, Secretary of Defense, (Feb. 13, 2004), at 2-3, at
http://www.defenselink.mil/cgi-
bin/dlprint.cgi?http://www.defenselink.mil/transcripts/2004/tr20040213-0445.html (last visited
Jun. 19, 2004):

Detaining enemy combatants ... provides us with intelligence that can help
us prevent future acts of terrorism. It can save lives and indeed | am
convinced it can speed victory. For example, detainees currently being held
at Guantanamo Bay have revealed al Qaida leadership structure, operatives,
funding mechanisms, communication methods, training and selection
programs, travel patterns, support infrastructures and plans for attacking the
United States and other friendly countries. They've provided information
on al Qaida front companies and on bank accounts, on surface to air
missiles, improvised explosive devices, and tactics that are used by terrorist
elements. And they have confirmed other reports regarding the roles and
intentions of al Qaida and other terrorist organizations. This information is
being used by coalition intelligence officials and by our forces on the
battlefield and it's been important to our efforts in the war and in preventing
further terrorist attacks.

Id. See also generally Butler, supra note 42, at 2-3 (comment by Major General Geoffrey D.
Miller, Commander, Joint Force Guantanamo):

There are ... enemy combatants here at JTF Guantanamo -- some for almost
two years, some for as little as two months. And so as we go about
determining their intelligence value and their threat, we go through this
very thorough process. There are three types of intelligence: technical
intelligence -- that what the enemy combatant was doing when he was
captured, if he had a weapon; and then there is operational and strategic
intelligence, that allows us to better understand how terrorists are recruited,
how terrorism is sustained, how the financial networks power terrorism.
And so we developed this intelligence and are continuing to develop this
intelligence. We continue to get extraordinarily valuable intelligence from
the detainees who are at Guantanamo...lIt's my responsibility to make an
assessment and recommendation on the detainee's intelligence value and
their risk. We do that every day and that process is ongoing. Some are
getting very close for us to make a recommendation; others, who are
enormously dangerous and have enormous -- intelligence of enormous
value, are still in this process.
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Upon capture during international armed conflict of al-Qaeda stateless
members responsible for these grave breaches of LOAC and international
humanitarian law and al-Qaeda especially trained to inflict future unlawful
carnage, the U.S. in accordance with LOAC classified them en masse. The
U.S. classified al-Qaeda not only as common international criminals, but also
as stateless unlawful combatants engaged in international armed conflict in the
forms of international aggression and terrorism. Therefore, the U.S. considers
captured members of al-Qaeda en masse as classic unlawful combatants, and
subsequently, as battlefield detainees rather than as POWSs.

3. Al-Qaeda Hostes Humani Generis,
the Taliban, and Host-State Obligations

Customary international law grants universal jurisdiction over criminal
acts of war and the hostes humani generis who commit them. Any state may
capture and try hostes humani generis. Generally, however, states that are
attacked by them have a more direct interest, and hence principal jurisdiction.
Armed conflicts by states against hostes humani generis are exceptional,
however not unprecedented.** Customary international law mandates that all
states not harbor or otherwise support hostes humani generis and encourages

Id.

“ For example, during the first half of the 19" century, U.S. armed forces regularly engaged
hostes humani generis, specifically pirates, privateers, smugglers, and slave traders. U.S.
engagements against hostes humani generis took place in areas such as the Caribbean, Algiers,
Tripoli, the Dominican Republic, Africa, Cuba, Puerto Rico, and Greece. See Richard F.
Grimmett, CRS Report for Congress: Instances of Use of United States Armed Forces Abroad,
1798-2001, at 4-7 (Feb. 5, 2002), at http://www.fas.org/man/crs/RL30172.pdf (last visited Jun.
16, 2004). K.J. Riordan details further some historical examples of states taking military
action against stateless organizations engaged in “private warfare”:

[During] the so-called Indian Wars of the 19" Century in North America.
From 5 July — 19 July 1873 a United States Military Court at Fort Klamath
tried Chief Kientpoos of the Modoc tribe — known to the whites as ‘Captain
Jack’ — for “killing of a civilian in violation of the rules of war.” He and
three of his braves were found guilty and hanged. Captain Jack was neither
a state nor the agent of a state, he was a war chief of a tribe in rebellion
against the authority of the United States. Kientpoos would have
undoubtedly been categorised as a terrorist in modern jargon. However his
acts were classified as acts of war by the United States Government.
Similarly the actions of the Viet Cong, and the innumerable warlords from
Africa to the Balkans, and the scores of other non-state actors who have
been the perpetrators of warfare through the ages, have been - albeit
unevenly - classified as acts of war. (citations omitted).

K.J. Riordan, Asymmetric Warfare — Combating Transnational Terrorist Campaigns: The

Emerging Legal Situation, 2-3 (May 15, 2002)(unpublished manuscript on file, with the Air
Force Law Review).
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all states to join and cooperate together in an alliance against their stateless
common enemies whenever such common enemies commit such international
crimes or engage in international armed conflict against a state.

Just as one state alone is incapable of combating -effectively
international piracy, one state alone cannot respond adequately to international
terrorism. Just as the international community has a common enemy, that of
the stateless international pirate, so the international community has a common
enemy, that of the stateless international terrorist. Whenever hostes humani
generis attack one state internationally from a rogue state safe-haven, it may be
deemed to have attacked all states.

Because acts of terrorism are inherently indiscriminate,
disproportionate, and beyond the boundaries of military necessity, such acts
can never be lawful nor justified. No cause can ever justify terrorism. It is
incumbent upon all states, therefore, as a matter of collective security and the
international Rule of Law, to not provide any support to terrorist hostes humani
generis, and to proactively seek out, fight, and capture those who engage in
international crimes of violence or international armed conflict. When such
hostes humani generis are captured, states have a universal customary legal
obligation to detain hostes humani generis, and if applicable, prosecute or
extradite them; and if convicted, to punish them appropriately.* No evidence
exists that the Taliban ever attempted to meet these international obligations.

A state burdened with hostes humani generis has an international
obligation to use all reasonable resources to contain and neutralize the threat.
If such a state has carried out its best efforts and is genuinely incapable of
containing such hostes humani generis within its borders and the hostes
humani generis continue to attack or pose a threat to other sovereign states, the

*® See BLACK’S LAW DICTIONARY 742 (7th ed. 1999) (defining hostes humani generis as the
“[e]nemies of the human race; specif., pirates.”); see generally Principles of International Law
Concerning Friendly Relations and Cooperation Among States, G.A. Res. 2625, UN GAOR,
25th Sess., Supp. No. 18 at 339, U.N. Doc. A/8018 (1970) (“Every State has a duty from
organizing, instigating, assisting, or participating in . . . terrorist acts in another State or
acquiescing in organized activities within its territory directed towards the commission of such
acts”); see also G.A. Resolution 2131, U.N. GOAR, 20" Sess., Supp. No. 14 at 107, U.N. Doc.
A/6221 (1965)(“No state shall organize, assist, forment, finance, incite, or tolerate subversive
terrorist or armed activities directed toward the violent overthrow of another regime...”); G.A.
Res. 40/61, U.N. Doc No A/RES/40/61 (1985)(*“Calls upon all States to fulfil their obligations
under international law to refrain from organizing, instigating, assisting or participating in
terrorist acts in other States, or acquiescing in activities within their territory directed towards
the commission of such acts”); and, S.C. Res. No 748, U.N. Doc No. S/RES/748
(1992)(“Reaffirming that, in accordance with the principle in Article 2, paragraph 4, of the
Charter of the United Nations, every State has the duty to refrain from organizing, instigating,
assisting or participating in terrorist acts in another State or acquiescing in organized activities
within its territory directed towards the commission of such acts, when such acts involve a
threat or use of force”). Pirates, terrorists, bandits, genocidalists, slave traders, and
conceivably, illicit drug traffickers, acting internationally absent defined borders, are the most
common and egregious examples of hostes humani generis.
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state has an obligation to request and accept assistance from the community of
nations. Failure of a state to do so could then make such a state a rogue state,
complicit tacitly with the hostes humani generis within its territories. The
Taliban was unwilling to do so and never made any such request. Instead, the
Taliban willfully obstructed the international community by deliberately
providing al-Qaeda safe haven.

Should an incapable state request such reasonable assistance and the
community of nations does not act upon the request to excise hostes humani
generis, an incapable state may not be deemed to be complicit with its hostes
humani generis. In such a case, the failure of states within the international
community to act upon the reasonable request of an incapable state and render
necessary assistance within the capabilities of such states, would be repugnant
to the collective cooperation essential to combating the common enemies of
humankind. The Taliban never afforded the international community an
opportunity to assist.

4. Al-Qaeda Hostes Humani Generis,
“Armed Attack,” and Global “Armed Conflict”

When hostes humani generis commit acts of international aggression
from a rogue state safe haven against the territory of other states, their acts of
criminal international aggression may become more then a mere matter of
international law enforcement involving an organized international crime
force. When such an international attack of hostes humani generis is of the
scope that it amounts to an “armed attack,” the attacked state may also

“® UN Charter, art. 51 says:

Nothing in the present Charter shall impair the inherent right of individual
or collective self-defense if an armed attack occurs against a Member of the
United Nations, until the Security Council has taken measures necessary to
maintain international peace and security. Measures taken by Members in
the exercise of this right of self-defense shall be immediately reported to the
Security Council and shall not in any way affect the authority and
responsibility of the Security Council under the present Charter to take at
any time such action as it deems necessary in order to maintain or restore
international peace and security.

Id. The international community regards al-Qaeda’s Sep. 11, 2001 attack against the U.S. as an
“armed attack.” Gordon P. Hook, a New Zealand international lawyer, explains:

[O]n 12 September 2001, the day after the New York and Washington
attacks, the Security Council issued Resolution No. 1368 which stated that
“such acts, like other acts of terrorism, are a threat to international peace
and security” and affirmed the right of nations to individual and collective
self-defence under the Article 51 of the UN Charter. Article 51 provides
that individual and collective self-defence is inherent to nations when an
“armed attack occurs against a Member of the United Nations.” Moreover,

44-The Air Force Law Review



concurrently deem the aggression of such a stateless organization and non-state
actor as an act of war and accordingly respond with military force in individual
self-defense or in collective self-defense with allies. Similarly, if such hostes
humani generis attackers continue to possess sufficient capabilities to mount
further attacks, the attacked state and its allies may regard the hostes humani
generis as a continuing military threat and accordingly respond with military
force to neutralize that military threat.

following the September 11 attacks, NATO invoked Article 5 of the NATO
treaty (which establishes the alliance) recognizing that an “armed attack”
on one of its members had occurred justifying a response to that attack by
the collective force of the alliance. And Australia, with the US, invoked
Article 4 of the ANZUS treaty on the basis that the attacks were an attack
on the US from abroad.

Gordon P. Hook, US Military Commissions and International Criminal Law, N. ZEALAND L. J.
1, 4 (Nov. 2003); see also Organization of American States, Meeting of Consultation of
Ministers of Foreign Affairs, 24th Meeting of Consultation of Ministers of Foreign Affairs,
OEA/Ser.F/11.24, RC.24/RES.1/01, Sep. 21, 2001, Terrorist Threat to the Americas
(unanimously  invoking  the 1948 Rio Mutual Defense  Treaty), at
http://www.o0as.org/OASpage/crisis/RC.24e.htm (last visited Jan. 2, 2004):

CONSIDERING the terrorist attacks perpetrated in the United States of
America on September 11, 2001, against innocent people from many
nations; RECALLING the inherent right of states to act in the exercise of
the right of individual and collective self-defense in accordance with the
Charter of the United Nations and with the Inter-American Treaty of
Reciprocal Assistance (Rio Treaty); . . . RESOLVES: That these terrorist
attacks against the United States of America are attacks against all
American states and that in accordance with all the relevant provisions of
the Inter-American Treaty of Reciprocal Assistance (Rio Treaty) and the
principle of continental solidarity, all States Parties to the Rio Treaty shall
provide effective reciprocal assistance to address such attacks and the threat
of any similar attacks against any American state, and to maintain the peace
and security of the continent.

Id. More importantly, in response to al-Qaeda’s armed attack against the United States, over 20
nations deployed more than 16,000 troops against al-Qaeda and the Taliban. In June of 2002,
countries other than the U.S. were contributing over 8,000 troops to military operations in
Afghanistan. Numerous states, such as Great Britain, Canada, Australia, New Zealand,
Belgium, Denmark, France, Germany, Norway, inter alia, have contributed troops to the
Afghanistan operation. See Fact Sheet; U.S. Department of Defense, Office of Public Affairs,
Washington, D.C., June 14, 2002, International Contributions to the War Against Terrorism,
at http://usembassy.state.gov/posts/pk1/wwwh02062901.html (last visited Jun. 16, 2004).
Because the only lawful basis for these states to have participated in the Afghanistan military
operation would have been individual or collective self-defense in the absence of specific
authority from the United Nations Security Council, such participation substantiates that the
Afghanistan military operation was in response to the “armed attack” by al-Qaeda, a terrorist
stateless organization. Within international law, state actions and practice speak much louder
generally than do the words of international lawyers and scholars. This is especially so in the
area of ius ad bellum, international law that establishes a state’s right to engage in international
armed conflict, an area absolutely vital to the survival of a state.
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Additionally, if substantiated, the complicity of the rogue state would
then also be actionable in individual self-defense by the attacked state or in
collective self-defense by the attacked state and its allies.*” When a rogue state
knowingly and willfully harbors hostes humani generis, the sovereign borders
of the rogue state are no longer inviolable. It follows that an attacked state and
its allies may then breach the sovereign territorial integrity of the rogue state
and attack the rogue state and the hostes humani generis within it.

The customary international law requirement that armed forces must
fight under the authority of a sovereign state or other authority that expressly
subjects itself to LOAC always applies. Moreover, when an armed attack
against a state hosting hostes humani generis reaches sufficient magnitude,
causing active military hostilities among the parties to cross the Geneva
Conventions Common art. Two*® threshold definition of an international

" See e.g., Solf, International Terrorism in Armed Conflict in HENRY H. HAN, TERRORISM
AND POLITICAL VIOLENCE 317-331 (1993); See also generally Greg Travalio, et al., State
Responsibility for Sponsorship of Terrorist and Insurgent Groups: Terrorism, State
Responsibility, and the Use of Military Force, 4 CHI. J. INT’L L. 97, 114 n.51 (2003):

The nature of the state from which the terrorists are operating should also
impact the legitimacy of the use of military force. There should be less
concern for the territorial integrity and political independence of a state
whose government, while in de facto control, is not an accepted part of the
international community. A state whose government is both undemocratic
and which is also not recognized as legitimate by the international
community of states should be accorded the least respect. The Taliban
government, prior to September 11, was recognized by only one state. It
was violent, repressive, and undemocratic, violating numerous international
norms concerning the treatment of its own people. While the undemocratic
nature of the regime, and its regular violation of international norms, should
not alone make it subject to the use of military force, there should be less
concern for the territorial integrity of a state or its political independence
when the government that is making the decision to harbor or support
terrorists does not represent the will of its people. Obviously, this argument
should not be carried too far. There are many governments that do not
neatly fit the Western definition of "democratic," and in most instances they
must be accorded the same rights in international law as other states.
Nonetheless, certainly in extreme cases, the lack of legitimacy in the world's
eyes of a government that chooses to harbor or support terrorist groups
should factor into whether or not the use of force is justified.

Id.
“® Art. Two, common to all four Geneva Conventions, says:

In addition to the provisions which shall be implemented in peace-time, the
present Convention shall apply to all cases of declared war or of any other
armed conflict which may arise between two or more of the High
Contracting Parties, even if the state of war is not recognized by one of
them. The Convention shall also apply to all cases of partial or total
occupation of the territory of a High Contracting Party, even if the said
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“armed conflict,”*® the Geneva Conventions apply and all parties to the

conflict must adhere to them (most importantly, the four requirements of
lawful belligerency).

occupation meets with no armed resistance. Although one of the Powers in
conflict may not be a party to the present Convention, the Powers who are
parties thereto shall remain bound by it in their mutual relations. They shall
furthermore be bound by the Convention in relation to the said Power, if the
latter accepts and applies the provisions thereof.

Art. 2, Geneva Convention for the Amelioration of the Condition of the Wounded and Sick in
Armed Forces in the Field, Aug. 12, 1949, 6 U.S.T. 3114, 75 U.N.T.S. 31; Geneva Convention
for the Amelioration of the Condition of Wounded, Sick and Shipwrecked Members of Armed
Forces at Sea, Aug. 12, 1949, 6 U.S.T. 3217, 75 U.N.T.S. 85; Geneva Convention Relative to
the Treatment of Prisoners of War, Aug. 12, 1949, 6 U.S.T. 3316, 75 U.N.T.S. 135; and
Geneva Convention Relative to the Protection of Civilian Persons in Time of War, Aug. 12,
1949, 6 U.S.T. 3516, 75 U.N.T.S. 287.

* The scope or level of intensity that is necessary to constitute an international armed conflict
is less than clear. Nevertheless, if the violent attacks of hostes humani generis (with the tacit
or overt complicity of a rogue state) cause an attacked state to respond with significant military
force internationally against them, the likely result would be an international armed conflict. In
short, however, an armed conflict exists when the Geneva Convention Common art. Two
threshold is crossed. Armed Conflict has been defined as:

A conflict involving hostilities of a certain intensity between armed forces
of opposing Parties . . . There are, of course, obvious cases. Nobody will
probably doubt for a moment that the Second World War, or the Vietnam
War, were armed conflicts, nor that the Paris students' revolt of May 1968
did not qualify as such. For the less obvious cases, however, one will have
to admit that thus far no exact, objective criterion has been found which
would permit us to determine with mathematical precision that this or that
situation does or does not amount to an armed conflict.

FRITS KALSHOVEN, THE LAW OF WARFARE: A SUMMARY OF ITS RECENT HISTORY AND
TRENDS IN DEVELOPMENT 10-11 (1973). See also Prosecutor v. Tadic, Case No. IT-94-AR72,
37 (App., Oct. 2, 1995) ("Armed conflict" is when "there is resort to armed force between
states or protracted armed violence between government authorities and organized armed
groups or between such groups within a State."); AFP 110-31, supra note 4, at para. 12(b)
("[A]rmed conflict--conflict between states in which at least one party has resorted to the use
of armed force to achieve its aims. It may also embrace conflict between a state and organized,
disciplined and uniformed groups within the state such as organized resistance movements;"
Sylvie Junod, Additional Protocol I: History & Scope, 33 AM. U.L. Rev. 29, 30 (1983) ("[T]he
concept of armed conflict is generally recognized as encompassing the idea of open, armed
confrontation between relatively organized armed forces or armed groups.”); 3 CUMULATIVE
DIGEST OF U.S. PRACTICE IN INTERNATIONAL LAW: 1988-91 at 3457 (Marian Nash-Leich ed.,
1989) ("Armed conflict includes any situation in which there is hostile action between the
armed forces of two parties, regardless of the duration, intensity or scope of the fighting...");
Director Air Force Legal Services, et al., DI (AF) AAP 1003 OPERATIONS LAW FOR RAAF
COMMANDERS 2 (1994) (“International Armed Conflict. This term refers to conflict between
nations in which at least one party has resorted to the use of armed force to achieve its aim. It
may also include conflict between a nation and an organized and disciplined force such as an
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Few would argue that the extensive, protracted campaign of al-Qaeda
against the U.S. culminating with the Sep. 11, 2001 attacks of the Pentagon
and World Trade Center and the U.S.-led coalition response in individual and
collective self-defense against al-Qaeda and the Taliban, did not cross the
Common art. Two threshold of international armed conflict. However, the
veritable crossing of the Common art. Two threshold in this case does not
provide legitimacy to stateless al-Qaeda hostes humani generis or accord them
lawful belligerency status. The crossing means simply that the Geneva
Conventions apply.

An armed conflict and the concomitant application of the Geneva
Conventions result in the affording of combatant’s privilege to lawful
combatants and require the granting of POW status only to lawful combatants
when captured. In regards to targeting, there is no distinction in customary
LOAC between hostes humani generis and the armed forces of a rogue
sovereign state that has been tacitly approving of the activities of hostes
humani generis by purposeful and unlawful harboring.

Otherwise, a rogue state could support illegitimate stateless forces as its
underground surrogates by extending sanctuary through omission, and also
through indirectly and covertly providing funding, training, or intelligence.
Then the rogue state could simply avoid international consequences that would
otherwise result from the tacit permitting of hostes humani generis to operate
from its territory by the simple plausible denial of any direct sponsorship or
express approval. lllegitimate stateless forces who are provided safe harbor in
a rogue state could continue to act with violence and impunity by emerging
from their unlawful rogue state safe haven, committing acts of international
aggression, and then retreating back to their unlawful rogue state safe haven.
This would be intolerable.

In essence, the Taliban (a rogue de facto state) knowingly and willfully
gave al-Qaeda (hostes humani generis terrorists) a permanent address.
Accordingly, during Operations Noble Eagle and Enduring Freedom, the U.S.
and its allies in the exercise of their inherent right of collective self-defense,
attacked lawfully both al-Qaeda and Taliban military targets. Targets included
al-Qaeda command and control infrastructure, lines of communication and
logistics, training camps and facilities, and al-Qaeda members. In the case of

armed resistance movement.”). U.S. President George Bush has determined and declared that
an armed conflict exists between the U.S. and al-Qaeda:

International terrorists, including members of al Qaida, have carried out
attacks on United States diplomatic and military personnel and facilities
abroad and on citizens and property within the United States on a scale that
has created a state of armed conflict that requires the use of the United
States Armed Forces.

MILITARY ORDER OF Nov. 13, 2001: DETENTION, TREATMENT, AND TRIAL OF CERTAIN NON-
CITIZENS IN THE WAR AGAINST TERRORISM, at 1(a).
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the Taliban, targets included governing, command and control infrastructure,
Taliban military forces and facilities, military and governmental
communications, and other governmental facilities that were associated with
support for al-Qaeda.

I11. POST-CAPTURE:
AL-QAEDA & TALIBAN UNLAWFUL COMBATANTS

A. Non-Applicability of Geneva Convention 111,
art. 5 POW Status Tribunals

1. Purpose of art. 5 POW Status Tribunals

A capturing party convenes a “competent tribunal” under Geneva
Convention 111 art. 5°° when it is necessary to resolve a material factual issue

* GPW, supra note 2, at art. 5, says in pertinent part:

Should any doubt arise as to whether persons, having committed a
belligerent act and having fallen into the hands of the enemy, belong to any
of the categories enumerated in Article 4, such persons shall enjoy the
protection of the present Convention until such time as their status has been
determined by a competent tribunal. (emphasis added).

Id. See also generally Butler, supra note 42, at 3-4 (detailing the extensive screening process
preceding a detainee’s transfer from Afghanistan to Guantanamo Bay):

[T]here is an elaborate screening process that takes place in the field in
Afghanistan. Over 10,000 detainees were taken into some form of
custody; less than 800 have been brought to Guantanamo Bay. First, in a
hostile environment, soldiers detain those who are posing a threat to U.S.
and coalition forces based on available information or direct combat. After
an initial period of detention, the individual is sent to a centralized holding
area. At that time, a military screening team at the central holding area
reviews all available information, including interviews with the detainees.
With assistance from other U.S. government officials on the ground,
including military lawyers, intelligence officers and federal law
enforcement officials, and considering all relevant information, including
the facts from capture and detention, the threat posed by the individual and
the intelligence and law enforcement value of the individual, the military
screening team assesses whether the detainee should continue to be
detained and whether transfer to Guantanamo is warranted. A general
officer designated by the commander of Central Command then makes a
third assessment of those enemy combatants who are recommended for
transfer to Guantanamo Bay. The general officer reviews
recommendations from the central holding area screening teams and
determines whether enemy combatants should be transferred to
Guantanamo. In determining whether a detainee should be transferred, the
combatant commander considers the threat posed by the detainee, his
seniority within hostile forces, possible intelligence that may be gained
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of doubt as to the legal status of captured combatants. Geneva Convention IlI
art. 5 does not purport to dictate the nature of a POW status tribunal, deferring
to the detaining power as to tribunal procedures and composition. Art. 5 does
not specify how tribunals are to be structured or organized. Neither does art. 5
instruct whether the tribunals are executive or judicial in nature.®® Art. 5 does
not instruct that the detaining power establish a separate tribunal for each
detainee who has “fallen into the hands of the enemy.” Art. 5 merely directs
that doubt as to a captured combatant’s status should be considered and settled
by a “competent tribunal.”

Such individual art. 5 tribunals were designed to provide ad hoc on-the-
scene minimal due process to rectify expediently the battleground front-line
factual errors of combatant status. For example, individual art. 5 tribunals are
meant to ensure that a few displaced civilians or other individual noncombatant
captives rounded up by mistake and who are in the proximity of belligerent
activity taking place in a combat zone, are then released promptly. Art. 5
tribunals are also meant to provide POW status to a deserter of an opposing
armed force who has discarded his or her uniform, to confer timely POW
status to a captured lawful combatant who lost an identification card or to a
lawful combatant captured off-duty (or otherwise legitimately out-of-

from the detainee through questioning, and any other relevant factors.
Once that determination is made, Department of Defense officials in
Washington also review the proposed detainee for transfer to Guantanamo.
An internal Department of Defense review panel, including legal advisors
and individuals from policy and the Joint Staff, assess the information and
ask questions about whether the detainee should be sent....Once the
detainee is at Guantanamo, there is a very detailed and elaborate process
for gauging the threat posed by each detainee to determine whether,
notwithstanding his status as an enemy combatant, he can be released to
the custody of a foreign government consistent with our security interests.

Id. Due to the comprehensive information obtained through this individualized screening
process, along with other applicable information, the U.S., as the detaining power acting in
good faith, had no doubt as to the individual and en masse unlawful combatant status of al-
Qaeda and Taliban combatants. See generally Colonel G.l.LA.D. Draper, The Legal
Classification of Belligerent Individuals (Paper delivered at University of Brussels, 1970),
reprinted in REFLECTIONS ON LAW AND ARMED CONFLICTS—SELECTED WORKS ON THE LAWS
OF WAR BY THE LATE PROFESSOR COLONEL G.I.A.D. DRAPER, O.B.E. 1996, 220-21 n.23
(Michael A. Meyer and Hilaire McCoubrey, eds., 1998)(“The Detaining Power seems to be the
sole arbiter, in good faith, of whether a doubt occurs as the status of the individual
concerned.”).

*! David B Rivkin, Jr., et al., Enemy Combatant Determinations and Judicial Review, n. 5
(2003), at http://www.fed-soc.org/Laws%200f%20war/enemycomb.pdf (last visited Jun. 16,
2004). A tribunal is defined as simply “one that has the power of determining, or judging.”
AMERICAN HERITAGE DICTIONARY 1293 (2nd ed. 1982). A tribunal may also be an
“adjudicatory body.” BLACK’S LAW DICTIONARY 1512 (7th ed. 1999).
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uniform).>? As stated earlier, art. 5 defers to the detaining power and does not
indicate how individual competent tribunals should be organized or structured.
Generally, however, an individual art. 5 tribunal would be non-adversarial and
limited in scope.

2. Non-Applicability of Individual art. 5 POW Status Tribunals
to Captured Al-Qaeda & Taliban Enemy Combatants

In regards to captured al-Qaeda and Taliban irregular combatants
captured out-of-uniform in armed conflict, there is no question, doubt, or
ambiguity that they failed en masse to meet any of the four criteria of lawful
belligerency and, subsequently then, equally no doubt as to their status as
unlawful combatants. Generally, both the al-Qaeda and Taliban detainees now
in Cuba were captured without responsible chains of command, without
uniforms, with concealed weapons, and without any commitment to or history
of compliance with international humanitarian law and LOAC. As a result of
the lack of doubt as to both al-Qaeda and the Taliban’s unlawful combatant
status, art. 5 tribunals, in regards to individual captured al-Qaeda and Taliban
combatants, would not be applicable.

A party to a conflict has never been expected to provide a summary art.
5 hearing to determine lawful or unlawful combatant status for every
combatant it captures and holds. It would not be realistic or reasonable to do
so. Further, individual art. 5 tribunals were never intended to contemplate
complex interpretations of, and render consequent overarching legal and

%2 See The Federalist Society, Treatment of Al Qaeda and Taliban Detainees under International
Law, Feb. 27, 2002 at http://www.fed- soc.org/Publications/Transcripts/Belligerents1.PDF (last
visited Jan. 2, 2004):

Article 5 was adopted to address situations where it’s not a question of
adjudicating whether your organization is one of lawful or unlawful
belligerents, but who you are. You’re a deserter. You lost your documents
... Article 5 was never meant to give people an opportunity to adjudicate
time and again whether or not an organization to which they belong is a
bunch of lawful or unlawful combatants . . . [it is illogical to make]
individual determinations of unlawful combatancy under Article 5
[because] . . . out of four criteria for lawful combatants, only one can be met
on an individual basis. And that’s a matter of bearing arms openly. The
other three criteria cannot be met by an individual on his own. For
example, one requirement is having a distinctive uniform. A distinctive
uniform that identifies you as belonging to a particular group, not
distinctive in the sense that it looks flashy or gaudy. Obviously, a uniform
can only be distinctive if it is worn by all members of a given group or
entity. Another key requirement is having a transparent chain of command
and the last one is making an institutional commitment to comply with laws
of war -- none of those things can be met by anyone on an individual basis.
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national policy decisions regarding LOAC. Such broad and weighty
presumptive determinations at the political and strategic levels are quite
properly reserved to, and may only be promulgated competently and uniformly
by, the highest levels of military and civilian authority.>®

As stated earlier, particularized art. 5 tribunals are only convened in
extraordinary legitimate battlefield cases that involve specific questions of fact.
When there is no doubt as to unlawful combatant status, when a competent
authority has further legitimately established the presumption of unlawful
combatant status, and when there is no further factual uncertainty or ambiguity
of combatant status existing, any individual tribunal then convened
gratuitously would be a waste of time and resources. It would provide Taliban
and al-Qaeda detainees unnecessary and noncompulsory due process in the
face of overwhelming evidence of their unlawful belligerency.

As stated earlier, art. 5 tribunals are designed to resolve individual
cases of factual doubt as to combatant status. Yet, there is no doubt as to the
following facts: that that both al-Qaeda and the Taliban en masse
systematically and willfully failed to meet the four criteria of lawful
belligerency; and, that al-Qaeda members en masse are stateless. As a result,
art. 5 tribunals are unnecessary. Such individualized art. 5 tribunals in the
case of the detained Taliban and al-Qaeda enemy combatants would yield little
if any additional probative or relevant evidence as to the detainees’
lawful/unlawful combatant status.

Instead, art. 5 tribunals would only serve to provide the detainees and
their advocates with opportunities to misuse art. 5. The detainees and their
appointed advocates would likely use art. 5 tribunals, not for any appropriate
purpose of providing relevant factual testimony or other direct evidence
exonerating the detainees from unlawful combatant status, but rather for
illegitimate political and self-rationalizing theological pageantry. The same
detainee advocates would then criticize the pre-determined outcomes of the

%% See Rivkin, et al., supra note 51, at 9-10:

The purpose of [Article 5] is not to require a judicial process through which
a captive can challenge his or her status as an enemy combatant. In fact,
Article 5 assumes that the individual is an enemy combatant, having
“committed a belligerent act and having fallen into the hands of the enemy.”
Rather, it was adopted to ensure that captured enemy combatants were not
summarily punished in the field (as unlawful combatants) in cases where it
was not immediately obvious, based upon their uniforms and identifying
papers, whether they were entitled to POW treatment. As explained by the
International Committee of the Red Cross in its commentaries on the
Geneva Convention, “[t]his would apply to deserters, and to persons who
accompany the armed forces and have lost their identity card.” See
International Committee of the Red Cross, Commentary on the Geneva
Convention 111 Relative to the Treatment of Prisoners of War 77 (1960).
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tribunals, such pre-determined outcomes solidly based upon the manifest
blatant misconduct of Taliban and al-Qaeda forces in armed conflict and al-
Qaeda’s classic unlawful combatant status. Ultimately, detainee advocates
would describe the tribunals as gestures intended merely to allay the U.S.-
perceived misdirected international concern surrounding the lawful preventive
internment of Taliban and al-Qaeda detainees.

3. Executive Affirmation of Unlawful Combatant Status En Masse

In the circumstances in which an entire military organization as a
matter of institutional policy and practice incessantly, egregiously, and openly
fails en masse to comply with the four requirements of lawful belligerency,
there is no requirement under LOAC to convene individual art. 5 tribunals. In
such cases where there is no doubt or ambiguity as to the entire military
organization’s unlawful combatant status, LOAC does not prohibit a
competent authority from also making a presumptive unlawful combatant
status determination as a pertinent statement of fact that would be inclusive of
all members of that military organization, thereby formally eliminating any
need for individual art. 5 tribunals.®® An informed, comprehensive,
presumptive en masse determination as to the status of a group of captured,
non-uniformed combatants, made by a competent authority who is the
democratically elected and accountable civilian Chief Executive of the
detaining power and the Commander-in-Chief of its armed forces, would be
consistent with the principles and intent of customary LOAC.>

Notwithstanding the non-application of art. 5 to al-Qaeda and Taliban
unlawful combatants, the President of the U.S., in orderly circumspection,
exercised his discretion and personally reviewed in toto the evidence

> See generally GPW, supra note 2, at art. 5, and note 50 supra. It must be noted that the
plural language in art. 5 inclusive of “persons” and “their status” implies that an art. 5 tribunal
may make a collective determination as to the lawful or unlawful status of a group of captured
combatants; rather than prescribing that, when there is any doubt as to status, an art. 5 tribunal
must make a separate status determination as to each individual captured combatant. See also
W. Thomas Mallison, et al., The Juridical Status of Irregular Combatants under the
International Law of Armed Conflict, 9 CASE W. REs. J. INT’L L. 39, 62 (1977)(“According to
the widely accepted view, if the group does not meet the . . . criteria . . . the individual member
cannot qualify for privileged status as a POW.”).

 See UK PARL., APP. 9 TO THE MINUTES OF EVIDENCE, SUPPLEMENTARY MEMORANDUM BY
PROFESSOR SIR ADAM ROBERTS 41 (Dec. 2002) at http://www.parliament.the-stationery-
office.co.uk/pa/cm200203/cmselect/cmdfence/93/93ap10.htm (last visited Jun. 17, 2004):

[IIn a struggle involving an organization that plainly does not meet the
[Geneva Convention treaty-defined criteria for POW status] (and especially
where, as with al-Qaeda, it is not in any sense a state) it may be reasonable
to proclaim that captured members are presumed not to have PoW status.
In cases where it is determined that certain detainees are not PoWs, they
may be considered to be “unlawful combatants.”
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surrounding the unlawful belligerency of al-Qaeda and the Taliban. The
President, acting within his inherent authority as Commander-in-Chief,
reviewed and weighed the wealth of relevant evidence including both
classified and unclassified information, and considered the totality of
circumstances surrounding the organizational stateless structure of al-Qaeda,
the highly collusive relationship between al-Qaeda and the Taliban, and the
Taliban and al-Qaeda’s unlawful conduct in international armed conflict. After
considerable review, the President made a pertinent statement of fact that the
forces of al-Qaeda and the Taliban are presumptively unlawful combatants
and, upon capture, are not entitled to POW status.*®

It is important to note, however, that the President did not act as a
“supreme art. 5 tribunal.” As explained above, art. 5 tribunals were
unnecessary. Rather, after examining the conclusive evidence of al-Qaeda and
the Taliban’s unlawful belligerency, the President simply confirmed that there
existed no factual or legal doubt as to their presumptive unlawful combatant
status. Concomitantly, the President decided that POW status would not be
afforded to detained al-Qaeda and Taliban unlawful combatants. Because of
the President’s competent en masse determination and subsequent
discretionary decision to not privilege captured Taliban and al-Qaeda members
with combatant immunity and POW status, it was formally and uniformly
affirmed that individual art. 5 tribunals were not applicable or necessary.

Some have claimed that these Presidential discretionary en masse
determinations were improperly based upon al-Qaeda and the Taliban’s amoral
motives for attacking the U.S., and, hence, such determinations followed
inappropriately a ius ad bellum (sovereign legal authority to use force in

Id.

% John Mintz, et al., Bush Shifts Position on Detainees. Geneva Conventions to Cover Taliban,
but Not Al Qaeda, WASH. PosT, Feb. 8, 2002, at A 1 (“[T]he decision [that captured members
of the Taliban and al-Qaeda are not entitled to POW status] was made after long discussions at
two National Security Council meetings, chaired by Bush, which included the views of the
Defense, State and Justice departments, as well as the opinions of other officials.”); see also
Christopher Greenwood, International law and the ‘war against terrorism’, 78 INT’L AFF. 301,
315-16 (2002):

The initial US position was that these detainees were not entitled to prisoner
of war status, because they were ‘unlawful combatants’ (a term which was
not, as some journalists suggested, invented by the United States but which
has long been used to describe combatants who are not entitled, for one
reason or another, to take part in conflict but who have nevertheless done
s0). On 7 February 2002 the United States changed its position. The White
House announced that captured members of the Taliban armed forces would
be treated in accordance with the Third Convention but would nevertheless
not be considered prisoners of war, because they did not meet the
requirements of POW status laid down in the convention.
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international armed conflict or more literally “just war) analysis. However,
the factually-supported Presidential findings and conclusions were based not
upon ius ad bellum or any other analogous international legal theory. The
virulent motives of al-Qaeda and the Taliban as to why they waged armed
conflict were not important when reaching the President’s conclusions.

Instead, the President’s finding that al-Qaeda and Taliban members are
unlawful combatants and the decision not to grant them POW status followed a
ius in bello (laws of conduct during international armed conflict) analysis.
These executive military decisions were based upon al-Qaeda’s stateless
classic unlawful combatant status, the interdependent relationship between al-
Qaeda and the Taliban; and, ultimately, the illegal belligerent conduct by al-
Qaeda and the Taliban in international armed conflict; that is, how al-Qaeda
and the Taliban waged armed conflict unlawfully.

Despite al-Qaeda and the Taliban’s egregious unlawful conduct during
armed conflict and al-Qaeda’s classic unlawful combatant status, some have
commented that the U.S. as the detaining power should have convened
individual tribunals under Geneva Convention Ill, art. 5, to make case-by-case
determinations as to “lawful combatant versus unlawful combatant” status and,
subsequently, “POW versus battlefield detainee” status.>” However, as a result
of al-Qaeda and the Taliban’s substantiated en masse unlawful belligerency,
the President’s formal presumptive factual affirmation and legal holding, and
the absence of sufficient evidence to overcome the established presumption of
unlawful belligerency, there is no legal requirement for the U.S. to convene
any individualized administrative tribunals to reconsider pro forma what has
already been determined accurately and lawfully.

B. Humane Treatment of al-Qaeda and Taliban
Unlawful Combatant Detainees

Because al-Qaeda and Taliban members were acting as unlawful
combatants when they were captured during international armed conflict, the

> See, e.g., Human Rights Watch Letter to Donald Rumsfeld, Mar. 6, 2003, at
http://www.hrw.org/press/2003/03/us030603-Itr.htm (last visited Jun. 17, 2004); see also Ruth
Wedgwood, Prisoners of a Different War, Jan. 30, 2002, originally published in Financial
Times of London, at http://www.law.yale.edu/outside/html/Public_Affairs/190/yls_article.htm
(last visited Jun. 17, 2004):

Article 5 panels were designed to look at fact-specific cases, such as
deserters or soldiers who have lost their identification cards, or persons who
have committed a belligerent act but are of uncertain affiliation. They were
not designed for resolving interpretive questions of treaty law and
customary law in a new kind of war. This is the duty of nation states at the
highest level of political responsibility.
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U.S. classifies them as such and is then only required to provide them humane
treatment in accordance with the minimum standards of customary
international law.”® Nevertheless, as a matter of policy, the U.S. has exercised
its discretion by caring for captured al-Qaeda and Taliban detainees, ex gratia,
“as a matter of grace,” in a manner beyond the minimal standards of humane
treatment required by customary international law.

The U.S. has granted captured Taliban and al-Qaeda unlawful
combatants numerous POW protections, but not Geneva Convention 111 POW
status. The U.S. has provided, and continues to provide, all detainees with
humane treatment and protections exceeding that required by customary
international law, to the extent appropriate to and consistent with military
necessity, and in a manner that conforms to the spirit and principles of the
Geneva Conventions.

More specifically, the detainees held in Guantanamo are provided inter
alia with adequate shelter in a mild climate with the ability to communicate
among themselves, metal bed frames/bunks with foam mattresses, sheets,
blankets, hot showers, sinks, running water, and clean new clothes and shoes.

Dietary and religious privileges include three nutritious halal
(culturally-appropriate and conforming to Islamic dietary laws) meals a day
with assorted condiments (or, should a detainee elect, as a few have, a detainee
may have the same food as the detention facility guards), special meals at
special times during traditional Muslim holy periods such as Ramadan (a holy
month in Islam, celebrating when the Q’uran, the holy scripture of Islam, was
revealed to the prophet Muhammad in 610 A.D.), hot tea, unrestricted access
to Muslim Imam military chaplains, a Quibla (a huge green and white sign that
points toward Mecca, Saudi Arabia, the holiest city in Islam — the city revered
by Islam as being the first place created on earth), an arrow in each cell

% See, e.g., generally Universal Declaration of Human Rights, G.A. Res. 217A(I11), U.N. Doc
A/810 at 71 (1948); see also Protocol | art. 75, supra note 6; Greenwood, supra note 56, at 316
(“[combatant] status, however, is only part of the story. Whether prisoners of war or not, [the
al-Qaeda and Taliban] detainees are not held in legal limbo. Whatever their status, they have a
right to humane treatment under customary international law...”); and, LEVIE, supra note 27, at
44-45:

[M]ost Capturing Powers will deny the benefits and safeguards of the
[Geneva] Convention to any such individual who is in any manner
delinquent in compliance [of the four conditions of lawful belligerency]. It
must also be emphasized that if an individual is found to have failed to meet
the four conditions, this may make him an unprivileged combatant but it
does not place him at the complete mercy of this captor, to do so with as the
captor arbitrarily determines. He is still entitled to the general protection of
the law of war, which means that he may not be subjected to inhumane
treatment, such as torture, and he is entitled to be tried before penal
sanctions are imposed.
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pointing to Mecca, a recorded loudspeaker call to prayer five times a day,
regular opportunities to worship, copies of the Q’uran in the detainees’ native
languages as well as other religious reading materials in numerous languages,
prayer caps, prayer rugs, prayer beads, and holy oil (provided by Muslim
military chaplains).

Personal hygiene products include toiletries, towels, washcloths, and
toilets. Detainees are also provided letter writing materials, secular reading
materials in numerous languages, the ability to send and receive mail and
packages subject to security screening, regular exercise, initial medical
examinations, continuing modern medical care to include rehabilitative
surgery, dental care, eye examinations & glasses, medications (ultimately, the
same medical care afforded to the detention facility guards), counseling, and
access to Arabic translators as needed. Further, although POWs can lawfully
be required to work for the detaining power (work that has no direct
connection to armed conflict operations), the U.S. does not require al-Qaeda
and Taliban detainees to work.

Additionally, since January 2002, the International Committee of the
Red Cross (ICRC) has maintained a permanent mission at the Guantanamo
Bay installation, and its delegates continually assess the confinement facilities
and the treatment the U.S. provides the detainees. ICRC delegates also
conduct regular private visits with the detainees, personally speaking with each
detainee in the detainee’s native language.*

Further, the U.S. has constructed a medium-security detention facility
in Guantanamo Bay, consisting of several 20-member unit communal
dormitories. A large number of select detainees who have exhibited acceptable

% See, e.g., generally White House Fact Sheet, supra note 18; Warren Richey, A Prisoner’s
Day at Guantanamo Bathing While Shackled, Praying on a Towel, and Eating Froot Loops,
Mar. 14, 2002, at http://www.csmonitor.com/2002/0314/p01s04-usmi.htm (last visited Jun. 17,
2004); Alphonso Van Marsh, For Gitmo’s Detainees, Spice is Nice, Apr. 3, 2002, at
http://edition.cnn.com/2002/WORLD/americas/04/02/marsh.otsc/ (last visited Jun. 17, 2004);
Prosper, supra note 43; John Mintz, Delegations Praise Detainees’ Treatment, Diet, Medical
Care Good, Legislators Say, WASH. PosT, Jan. 26, 2002, at A 15; John Mintz, Media Given
Tour of Tent Hospital U.S. Seeks to Show Detainees’ Health, Dignity Respected, WASH. POST,
Feb. 4, 2002, at A 3; ICRC Visits Afghan Detainees in Cuba, Jan. 18, 2002, at
http://www.redcross.org/news/in/intllaw/020118detainees.html (last visited Jun. 17, 2004);
Nick P. Walsh, Russian Mothers Plead for Sons to Stay in Guantanamo, GUARDIAN, Aug. 9,
2003, at http://www.guardian.co.uk/russia/article/0,2763,1015309,00.html (last visited Jun. 17,
2004); Prosper, supra note 19; Jeffrey Toobin, Inside the Wire, Can an Air Force colonel help
the detainees in Guantanamo?, THE NEw YORKER, Feb. 9, 2004, at 36; Pamela Constable,
Former Guantanamo Prisoners Say They Weren’t Tortured, WASH. PosT, Oct. 29, 2002, at A
1:

The men described their confinement at Guantanamo as boring but not
inhumane. They said they were allowed to bathe and change clothes once a
week and were given copies of the Koran to read. Faiz Mohammed said the
food was good, but he complained that there was no okra or eggplant.
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behavior, adhered to facility rules, and cooperated during interviews have been
admitted to the new medium-security facility and are able to spend more time
outdoors, have considerably more exercise time, and may participate in group
recreation. Further, they are allowed to eat together at outdoor picnic tables,
interact, sleep, pray, and worship together.’® Detainees, whose intelligence

Id. See also CDI Terrorism Project Q&A with Rear Adm. (Ret.) Stephen H. Baker, USN Senior
Fellow, CDI, Jan. 25, 2002, at http://www.cdi.org/terrorism/bakerqal1102-pr.cfm (last visited
Jun. 17, 2004):

[T]he "outcry" [regarding the Taliban and al-Qaeda unlawful combatant
detainees] is unfounded and primarily the result of the notorious British
tabloids, Islamic groups in London, and political critics that have specific
agendas to pursue. | think the majority of the American public, and the
world, understands that inhumane treatment of prisoners is not the
American way. The Navy and Marine Corps personnel assigned to Camp
X-Ray are a highly trained, professional security police force and they are
doing a good job. The terrorist captives are in an environment that
appropriately demands maximum security. These people are as dangerous
as any criminal we hold in other maximum-security prisons. They are
receiving exercise periods, warm showers, toiletries, water, clean clothes,
blankets, three meals a day, prayer mats, excellent medical care, writing
materials and private visits from the Red Cross. A Navy Muslim chaplain
is available to minister to their religious needs if requested, and calls to
prayers are broadcast over the camp PA system, with a sign indicating the
direction of Mecca. No one who has personally visited the camp, to include
human-rights monitors from the International Committee of the Red Cross
and a British team of investigators, has reported any complaints of
inhumane treatment.

Id. See also Rajeev Syal, | had a good time at Guantanamo, says inmate, The Daily Telegraph

(Feb.

8, 2004)

http://news.telegraph.co.uk/news/main.jhtml?xml=/news/2004/02/08/wguan08.xml
visited Apr. 19, 2004):

Mohammed Ismail Agha, 15, ... said that he was treated very well and
particularly enjoyed learning to speak English ... Mohammed said: "They
gave me a good time in Cuba. They were very nice to me, giving me
English lessons.”... They gave me good food with fruit and water for
ablutions and prayer,” ... He said that the American soldiers taught him and
his fellow child captives - aged 15 and 13 - to write and speak a little
English. They supplied them with books in their native Pashto language.
When the three boys left last week for Afghanistan, the soldiers looking
after them gave them a send-off dinner and urged them to continue their
studies.

at
(last

Id. In accordance with its domestic and international legal obligations, the U.S. immediately
investigates any suspected abuse or other inappropriate treatment of detainees by detention
facility guards or others, and, when substantiated, appropriately punishes the abusers. See e.g.,
Paisley Dodds, U.S. Disciplines 2 Guantanamo Bay Guards, All Headline News
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worth is exhausted, and who no longer pose a security risk to the U.S. or its
allies, and are not facing criminal charges, will be released when it is
appropriate to do so.

The U.S. has decided, for reasons of security and other legitimate
concerns, that the detainees will not be accorded certain Geneva Convention
I11 POW privileges. The detainees are not able to run their own camp, do not
have the means to prepare meals, nor are they provided musical instruments,
scientific equipment, or sports outfits. Additionally, the detainees do not have
POW privileges to monthly pay advances, a personal financial account, or to
be able to work for pay. Further, the detainees do not have access to a store to
purchase such items as food, soap, or tobacco.®* Most importantly, though,
because al-Qaeda and Taliban detainees are unlawful combatants and do not
possess POW status, they do not have combatant’s privilege and, therefore, are
not judicially immune for their pre-capture combat activities.®?

C. Length of Taliban and Al-Qaeda Unlawful Combatant
Preventive Detention

2004) at http://www.allheadlinenews.com/articles/1083797499 (last visited Jun. 3, 2004)
(“Promising a broader investigation, the U.S. military acknowledged Wednesday that two
guards at the U.S. prison camp in Guantanamo Bay, Cuba, had been disciplined over
allegations of prisoner abuse.”); Marian Wilkinson, Pentagon to report on Hicks, Habib
treatment, The Age (May 22, 2004) at
http://www.theage.com.au/articles/2004/05/21/1085120117118.html  (last visited Jun. 19,
2004) (regarding certain allegations of U.S. personnel abuse against two Australian detainees
at Guantanamo):

The Pentagon sent a letter to the [Australian] embassy saying that detainees
at Guantanamo are treated humanely and the US "does not permit, tolerate
or condone any abuse or torture by its personnel under any circumstances".
It said “"credible allegations of illegal conduct by US personnel are taken
seriously and investigated promptly”. The new pledge to investigate the
Hicks' claims follows consistent reports by his lawyers and a witness that he
was beaten during interrogation in Afghanistan.

Id.

805ee generally Guantanamo Bay-Camp Delta, at
http://www.globalsecurity.org/military/facility/guantanamo-bay_delta.htm (last visited Jan. 3,
2004); see also A  Detainee  Packs His  Personal Belongings, at
http://www.defenselink.mil/photos/May2003/030228-N-4936C-016.html (last visited Jun. 17,
2004).

61 See White House Fact Sheet, supra note 18.

62 See generally quoted comments regarding unlawful belligerency, supra note 15; but see
INSTRUCTION No. 2, infra note 79, at 2 (U.S. military commission instructions require the
prosecution, whenever charging an offence associated with unlawful belligerency, to
affirmatively prove beyond a reasonable doubt that the defendant lacked combatant immunity).
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According to well-settled LOAC, the historical practice among nations,
and the spirit and principles contained within Geneva Convention Ill, art.
118,% the U.S. may continue to hold both lawful and unlawful combatant
detainees for the entire duration of the present international armed conflict; that
is, until the cessation of hostilities. Unless a captured combatant has been
justly tried, convicted and sentenced to confinement, the lawful internment of
any captured combatant in time of international armed conflict is not punitive,
nor is it a form of pre-trial custody or confinement. It is mere preventive
detainment that is fully authorized under LOAC.%

% See GPW, supra note 2, at art. 118, saying in pertinent part:

Prisoners of war shall be released and repatriated without delay after the
cessation of active hostilities. In the absence of stipulations to the above
effect in any agreement concluded between the Parties to the conflict with a
view to the cessation of hostilities, or failing such agreement, each of the
Detaining Powers shall itself establish and execute without delay a plan of
repatriation. . . .

Id. Although GPW, art. 118, only applies to POWSs, detention of both lawful and unlawful
combatants for the duration of hostilities has occurred throughout the history of armed conflict.
RosAS, supra note 4, at 44-45.

% See WINTHROP, supra note 39, at 788 (detention of combatants during time of armed conflict
is “a simple war measure.” It is not “a punishment” or “an act of vengeance.”); see also
RosAs, supra note 4, at 44-45, 59-60 (explaining that customary LOAC through state practice
over time has long recognized that a party to a conflict may hold prisoners of war while
hostilities are continuing); see also AUSTRALIAN MILITARY LAw, supra note 9, at 208:

Few of the customs of war have undergone greater changes than those
relating to the treatment of prisoners. In antiquity war captives were killed,
or at best enslaved; in the Middle Ages they were imprisoned or held to
ransom; it was only in the seventeenth century that they began to be deemed
prisoners of the state and not the property of individual captors. Even
during the wars of the last 100 years they were often subject to cruel
neglect, unnecessary suffering and unjustifiable indignities.

Id. See also BRITISH MILITARY LAW, supra note 9, at 244-45. Historically, Vattel explains:

The right of making prisoners of war. But all those enemies thus subdued
or disarmed, whom the principles of humanity oblige him to spare, — all
those persons belonging to the opposite party, ... he may lawfully secure
and make prisoners, either with a view to prevent them from taking up arms
again, or for the purpose of weakening the enemy.

VATTEL, supra note 38, at § 148; see also Rumsfeld, supra note 43, at 2:

Today enemy combatants are being detained at the U.S. military facility at
Guantanamo Bay, Cuba, as you know well. They include not only rank and
file soldiers who took up arms against the coalition in Afghanistan but they
include senior al Qaida and Taliban operatives, including some who may
have been linked to past and potential attacks against the United States, and
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LOAC is unambiguous in this regard, authorizing throughout history
the long-term preventive detention of combatants in an international armed
conflict by the capturing party until the cessation of hostilities. Al-Qaeda and
Taliban detainees are being interned as enemy combatants in an ongoing
international armed conflict. Such long-standing, clear international authority
to detain subdued enemy combatants is provided to a capturing party because
of the understandable and compelling rejection of the unpalatable alternatives.

While captured combatants are detained during active hostilities, there
IS no requirement under international law to charge such detainees with a crime
or, before they are charged, to provide them legal counsel to challenge their
detention.®® No nation at war has ever done so. Nor, during ongoing
hostilities, has any nation ever allowed captured and detained enemy
combatants to access its civilian court system in order to challenge their
detention. Mere detention of captured combatants during time of hostilities is
not a criminal judicial process. It is a military action to disarm enemy
combatants, as well as a means to facilitate the gathering of military
intelligence. Most importantly, however, it supports the ongoing war effort
and avoids prolonging the conflict by removing hostile combatants from the
battlefield. ~ Through the preventive quarantine of unlawful combatant

other who continue to express commitment to kill Americans if released.
Very simply the reason for their detention is that they're dangerous. Were
they not detained, they would return to the fight and continue to Kill
innocent men, women and children. Detention is not an arbitrary act of
punishment. Indeed, it is a practice long established under the law of armed
conflict for dealing with enemy combatants in a time of war and it was
practiced, | am told, in every war we have fought. It is a security necessity,
and | might add it is just plain common sense.

Id. See also generally In re Territo, 156 F.2d 142, 145 (9th Cir. 1946)(“The object of capture is
to prevent the captured individual from serving the enemy. He is disarmed and from then on
he must be removed as completely as practicable from the front, treated humanely and in time
exchanged, repatriated, or otherwise released.”)(footnotes omitted).

% See, e.g., GPW, supra note 2, art. 105 (allowing a POW, not an unlawful combatant
detainee, a right to counsel or advocate, but only when criminal charges have been brought
against the POW); Letter from William J. Haynes Il, General Counsel of the Department of
Defense, to Alfred P. Carlton, Jr., President of the American Bar Association 3 (Sep. 23,
2002), at http://www.defenselink.mil/news/Oct2002/b10022002_bt497-02.html (last visited
Jun. 17, 2004):

There is no due process or any other legal basis, under either domestic or
international law, that entitles enemy combatants to legal counsel. And
providing such counsel as matter of discretion at this time would threaten
national security in at least two respects: It would interfere with ongoing
efforts to gather and evaluate intelligence about the enemy. And it might
enable detained enemy combatants to pass concealed messages to the
enemy.
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detainees in Guantanamo Bay, they are curtailed from again taking up arms
illegally and fighting, or otherwise supporting the fight, against the U.S. and its
coalition allies during the current ongoing global armed conflict.

Al-Qaeda and the Taliban are in a self-professed Islamist jihad - a
nihilistic holy war without end against all people who do not believe as they
do, including fellow Muslims who hold different views. It is therefore al-
Qaeda and the Taliban, not the U.S., who have made the duration of the
detention of captured al-Qaeda and Taliban unlawful combatant detainees
seemingly open-ended. Releasing prematurely such detainees would have the
operative effect of reinforcing the enemy’s combat forces. The repatriated
forces likely then would simply return to their jihad arena of battle, re-engage
U.S. and allied forces, and perpetrate more acts of terrorism against protected
civilians.®

As stated earlier, captured enemy combatants may be held for the
duration of an armed conflict. Subsequent to the cessation of hostilities
through defeat and surrender, or a mutually agreed armistice, captured
combatants who are not facing criminal charges are then repatriated. However,
an armed conflict against a terrorist organization of hostes humani generis like
al-Qaeda, that is ideologically implacable, well funded, effectively structured,
and globally-dispersed, requires a somewhat modified definition of the
cessation of hostilities.

A fixed-date definition of what constitutes the cessation of hostilities
in an armed conflict of a state against hostes humani generis akin to al-Qaeda

% See Prosper, supra note 43 (“Many detainees in Guantanamo have stated that they would
rejoin this war and commit terrorist acts if released.”); See DoD News: Defense Department
Operational Update Briefing - Secretary Rumsfeld and Gen. Pace, Mar. 9, 2004, at
http://ww.defenselink.mil/transcripts/2004/tr20040309-secdef0523.html (last visited Jun. 17,
2004) (quoting U.S. Secretary of Defense Donald H. Rumsfeld: “[O]f the [detainees] that have
been released, we know of at least one who has gone back to being a terrorist. So life isn’t
perfect...In other words, you can make mistakes in evaluating these people.”); see also Lee A.
Casey, et al., The Facts about Guantanamo, WALL. ST. J., Feb. 16, 2004, at A 6 (The U.S.
Department of Defense has confirmed that some released Guantanamo detainees have
“returned to the fight”); see also Kathleen Knox, Afghanistan, Are Taliban and Al-Qaeda
‘Detainees’ Actually POWSs?, Jan. 3, 2002, at
http://www.rferl.org/nca/features/2002/01/03012002080615.asp (last visited Jun. 17, 2004)
(quoting Adam Roberts, Oxford University Professor of International Relations):

Normally the assumption of the whole prisoner-of-war regime is that a
prisoner of war at the end of a conflict is repatriated to his country. And in
this case it’s not at all clear that it would make sense to repatriate prisoners
because they would continue to represent a danger. [They] are a personal
threat . . . . Both because of their training and their ideology, they are
individually potentially dangerous. But also it’s far from clear that their
own countries in all cases would want to accept them as free, repatriated
individuals. They might want to keep them in detention themselves.
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is different from that of an armed conflict solely between states. Under the
international laws of armed conflict, it is the state parties to the conflict who
determine the end of hostilities, usually through a mutual armistice or an
unconditional surrender. Al-Qaeda, on the other hand, is a stateless terrorist
organization. There can never be a truce or an armistice with such an
organization. Sound and prudent judgment combined with the international
Rule of Law proscribe states from negotiating with and granting concessions to
such hostes humani generis. To do so only would serve to embolden these
hostes humani generis and beget more global terrorism. Instead, al-Qaeda
hostes humani generis must be absolutely defeated. Such an unqualified defeat
would mark the cessation of hostilities.

At this point in time, however, al-Qaeda has not yet been defeated.
Consequently, this armed conflict is not over and there is not a future date-
certain in which the conflict may be declared over. Given that neither the
Taliban nor al-Qaeda as hostes humani generis could or would sign a peace
treaty, or has given or would honor an order to demobilize and end hostilities,
an appropriate definition of the end of this armed conflict is when there are no
longer effective al-Qaeda, al-Qaeda affiliated, or al-Qaeda progeny terrorist
networks functioning in the world which the detainees upon release reasonably
would be likely to rejoin and then resume terrorist activities.®’

" See DoD News Briefing - Secretary Rumsfeld and Gen. Myers, Mar. 28, 2002, at
http://www.defenselink.mil/news/Mar2002/t03282002_t0328sd.html (last visited Jun. 17,
2004) (quoting U.S. Secretary of Defense Donald H. Rumsfeld: “[Tlhe way | would
characterize the end of the conflict is when we feel that there are not effective global terrorist
networks functioning in the world that these people would be likely to go back to and begin
again their terrorist activities.”). Two years after the U.S. and its allies first engaged the
Taliban in Afghanistan, the Taliban are still highly active. See e.g., Taliban Resurgence
Undermining UN Afghan Aid Work, Oct. 25, 2003, at
http://www.abc.net.au/news/newsitems/s974961.htm (last visited Jan. 3, 2004):

A Taliban resurgence has forced UN aid workers to suspend their work in
most of southern Afghanistan during a crucial period, a top UN official told
the Security Council. . . Due to soaring Taliban attacks on Afghan civilians
as well as aid workers in the south, all UN aid missions have been
temporarily halted in Nimruz, Helmand, Uruzgan and Zabul provinces
while armed escorts are required for all aid work in four districts of adjacent
Kandahar province, he said.

Id.; see also Butler, supra note 42, at 2-3:

Between September 2003 and December 2003, Taliban militants stepped up
the insurgency in southern and eastern provinces in Afghanistan, including
attacks on innocent civilians and coalition forces. On November 15th, 2003,
two suicide truck bombs exploded outside the Neve Shalom and Beth Israel
Synagogues in Istanbul, killing 25 and wounding 300 more. An al Qaeda-
related group claimed responsibility. On November 20th, 2003, two suicide
truck bombs exploded near the British consulate and the HSBC Bank in
Istanbul, killing 25, including the British consul general, and injuring more
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The definitive military and national security objectives of this
international armed conflict, the Global War against Terrorism, or more
precisely the Global War against al-Qaeda, are the universal illegitimatization
of state-sponsored international terrorism attacks, the dismantling of all al-
Qaeda international terrorist networks and their infrastructures, and, in the end,
the defeat and eradication of al-Qaeda international terrorism. Through their
international aggression and terrorism, al-Qaeda and the Taliban initiated this
global armed conflict. The U.S. and its allies remain committed to its victory.

An idealistic position is that this global armed conflict against al-Qaeda
and the Taliban is all but over or that it will soon end. Additionally, there
exists a position that international terrorism is only a matter of civilian law
enforcement. Generally, those that hold such views follow such assertions
with calls for the release of the al-Qaeda and Taliban detainees. However,
credulous hope, unarmed idealism, and intellectual denial are not, and have
never been, coherent geopolitical and military strategies. Al-Qaeda continues
to exist as a significant international military threat against the U.S. and its
allies. Continued military force is the primary means and, at present, in
combination with all elements of national and international power, the most
visible and capable instrumentality to neutralize this military threat.
Unfortunately, it is quite clear that this global armed conflict against al-Qaeda
will not soon end. An acceptable end-state is unlikely to be realized in the near
future.

Rogue states continue to sponsor al-Qaeda international terrorism. Al-
Qaeda as an international terrorist organization continues to operate and target
civilians. Neither Mullah Omar nor Usama bin Laden has surrendered or been
captured. Numerous other Taliban and al-Qaeda lieutenants and high-level
operatives remain at large. Usama bin Laden and his senior lieutenants and
followers continue to regularly release lengthy audiotape messages calling for
further and more severe acts of violence against the U.S. and its allies.
Repeated al-Qaeda and Taliban terrorist attacks and attempted attacks since
September 11, 2001, against the U.S., its allies, and recurring declarations by
al-Qaeda accepting responsibility for these attacks, and threats of future
international terrorism demonstrate plainly the unfortunate, ongoing nature of
this international armed conflict.

Irrespective of how long it may take to achieve total victory in the
Global War against Terrorism, however, the U.S. has made it apparent that it

than 309. Al Qaeda claimed responsibility. In November 2003, Taliban
bombings killed U.S. and Romanian soldiers and several Afghan civilians.
In November 2003, al Qaeda also struck again in Riyadh, Saudi Arabia,
killing 17 and injuring more than 100. In January 2004, Taliban bombings in
Afghanistan killed soldiers from the United Kingdom and Canada. And
since August of 2003, 11 U.S. soldiers have died in the war in Afghanistan.
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has no desire to, and will not hold any detainee indefinitely.®® The U.S.

regularly reviews on a case-by-case basis whether continued detention is

necessary.®® The U.S. and Afghanistan have already screened and released

% Gerry J. Gilmore, U.S. ‘Has Every Right’ to Hold Detainees, Says Rumsfeld,” American
Forces Information Service, Mar. 28, 2002, at
http://www.defenselink.mil/news/Mar2002/n03282002_200203282.html (last visited Jun. 17,
2004) (quoting U.S. Secretary of Defense Donald H. Rumsfeld, "I can assure you, the United
States does not want to keep any [al-Qaeda or Taliban detainee] any longer than we have to.");
See also Butler, supra note 42, at 7-8:

There is an elaborate [ongoing detainee screening] process. Detainees are
not in a legal black hole. There is an enormous amount of time spent
scrutinizing each individual case through various agencies of the
government to help us determine who these people are. We are not
interested in holding anyone for one more day than we have to. We want to
evaluate them. If we can reach the conclusion that they're no longer a
threat, we will release them. If we believe that we can reach transfer
agreements with foreign governments who will take responsibility for them
so that they’re no longer a threat to us or to their populations, we want to do
that.

Id.
% See Butler, supra note 42, at 6:

There are three basic ways in which the enemy combatants are categorized
in [Guantanomo Bay]: those who will be potentially be eligible for release,
those who will be eligible for transfer to their foreign governments, and
those who will remain in continued detention...[F]or those who will remain
in continued detention, the Secretary announced some additional
procedures that we are going to implement, and that is an Administrative
Review Panel. And this will be a panel that will meet ... more than
annually. It will review each detainee's case annually to determine whether
that detainee continues to pose a threat to the United States. The detainee
will have the opportunity to appear in person before that panel. The
detainee's foreign government will have the opportunity to submit
information on the detainee's behalf. And the panel will consider all of the
information, including intelligence information gained on the detainee and
the information presented by the detainee and his government, and to make
an independent recommendation about whether the detainee should be held.

Id.; see also Haynes, supra note 65, at 4:

[Dlisquiet about indefinite detention is misplaced for two reasons. First, the
concern is premature. In prior wars combatants (including U.S. prisoners of
war) have been detained for years. We have not yet approached that point
in the current conflict. And second, the government has no interest in
detaining enemy combatants any longer than necessary, and is reviewing
the requirement for their continued detention on a case-by-case basis. But,
as long as hostilities continue and the detainees retain intelligence value or
present a threat, no law requires the detainees be released, and it would be
imprudent to do so.
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thousands of lower-ranking Taliban unlawful combatant battlefield detainees
in Afghanistan.”® Enemy unlawful combatants in Guantanamo Bay, in
contrast, comprise Taliban and al-Qaeda senior leaders and their most zealous
followers from over 40 countries, who were transported out of Afghanistan and
away from the battlefield to assist in gaining military intelligence, and to assist
in the pacification of Afghanistan and its democratization.

Even so, in a substantial departure from the common practice of
previous armed conflicts, a significant number of Guantanamo Bay detainees
has been vetted, paroled, and transferred back to their home countries prior to
the cessation of hostilities. However, the gratuitous release of such individual
enemy combatant detainees does not mean that such detainees were not
lawfully captured and lawfully detained as enemy combatants under LOAC
during time of armed conflict. Additional detainees eventually could be
repatriated to their countries of citizenship for possible local prosecution, or
transferred for continued detention by authorities of their own countries. Other
detainees, who will not face criminal charges, have no further intelligence
value, and who no longer present a significant security threat, in time also may
be outright released and repatriated presuming their individual countries of
origin are willing to accept them.”* Except for tried and convicted unlawful

Id.

® See, e.g., Pamela Constable, Another Chance At Freedom In Afghanistan, Hundreds of
Taliban Fighters Released From Crowded Jail, WASH. PosT, Mar. 24, 2002, at A 24; Afghans
Release Pakistani Prisoners, Apr. 25, 2002, at
http://www.chsnews.com/stories/2002/04/25/attack/main507196.shtml  (last visited Jun. 17,
2004); 87 Pak Prisoners who Fought for Taleban Released, Nov. 26, 2002, at
http://news.indiainfo.com/2002/11/26/26taleban.html (last visited Jan. 3, 2004); Afghanistan to
release 1000 Pakistani Prisoners, Mar. 17, 2003, at
http://www.ing7.net/wnw/2003/mar/17/wnw_3-1.htm (last visited Jun. 17, 2004); and
Afghanistan  Releases 66 Pak Taliban  Prisoners, May 6, 2003, at
http://www.expressindia.com/fullstory.php?newsid=21667 (last visited Jun. 17, 2004); see
also Rumsfeld, supra note 43, at 4:

Detainees at Guantanamo Bay represent only a small fraction of those
scooped up in the global war on terror. Of the roughly 10,000 people that
were originally detained in Afghanistan, fewer than ten percent were brought
to Guantanamo Bay in the first place. The vast majority were processed in
Afghanistan and released in Afghanistan. Of those sent to Guantanamo Bay,
87 have been transferred for release thus far and a few have already been
returned to their home country for continued detention or prosecution.

Id.

™ See Terror Suspects Reportedly Offer Tips, Guantanamo General Says Prisoners More
Forthcoming as Preparations Begin for Expected Military Tribunals, July 24, 2003, at
http://stacks.msnbc.com/news/943781.asp?0sl=-11&cpl=1 (last visited Jun. 17, 2004) (“About
70 detainees have been released, and about 120 have been rewarded with moves to a medium-
security wing where they get more exercise, books and other liberties for cooperating in
interrogations, [according to Major General Geoffrey D. Miller, Camp Commandant].”);
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combatants serving adjudged sentences of confinement, the U.S. will continue
to hold Taliban and al-Qaeda detainees only as long as is necessary to prevent
future threats and attacks against the U.S. and its allies.

Charles Lane, Justices to Rule on Detainee’s Rights Court Access for 660 Prisoners at Issue,
WASH. PosT, Nov. 11, 2003, at A 1:

Sixty-four inmates, mostly Afghans and Pakistanis, have been sent from the
prison back to their home countries to be released, and four more have been
flown to Saudi Arabia, where they are still jailed and may face trial. U.S.
officials are privately negotiating the return of scores more Guantanamo
detainees to their home nations.

Id. See also Transfer of Guantanamo Detainees Complete, U.S. DEPARTMENT OF DEFENSE
NEws RELEASES, Nov. 24, 2003, at http://www.defenselink.mil/releases/2003/nr20031124-
0685.html (last visited Jan. 3, 2004):

The Department of Defense announced today that it transferred 20 detainees
for release from Guantanamo Bay, Cuba, to their home countries on Nov.
21. Additionally, approximately 20 detainees arrived at Guantanamo from
the U.S. Central Command area of responsibility on Nov. 23, so that the
number of detainees at GTMO is approximately 660. Senior leadership of
the Department of Defense, in consultation with other senior U.S.
government officials, determined that these detainees either no longer posed
a threat to U.S. security or no longer required detention by the United
States. Transfer or release of detainees can be based on many factors,
including law enforcement and intelligence, as well as whether the
individual would pose a threat to the United States. At the time of their
detention, these enemy combatants posed a threat to U.S. security. In
general terms, the reasons detainees may be released are based on the nature
of the continuing threat they may pose to U.S. security. During the course
of the War on Terrorism, we expect that there will be other transfers or
releases of detainees. Because of operational security considerations, no
further details will be available.

Id. See also Jim Noteboom, et al., A Principled Approach, Doing Justice in the War on
Terrorism, Nov. 12, 2002, at http://www.osbar.org/2practice/bulletin/02nov/principled.html
(last visited Jan. 3, 2004):

The United States has no interest in detaining anyone longer than necessary,
and has released approximately 40 people from Guantanamo who were no
longer a threat to the United States in the war on terror, had no further
intelligence information to prevent future terrorist attacks and were not
appropriate for criminal proceedings.

Id. See also U.S. Releases 26 Guantanamo Detainees, WASH. PosT, Mar. 16, 2004, at A02
(“The Pentagon ... has released a total of 119 prisoners from Guantanamo Bay, and 12 others
have been transferred for continued detention elsewhere.”); see also Detainee Transfer
Complete, U.S. DEPARTMENT OF DEFENSE NEWS RELEASE, Apr. 2, 2004, at
http://www.dod.mil/releases/2004/nr20040402-0505.html (last visited Jun. 17, 2004)(DoD
released 15 detainees from 6 countries, leaving 595 detainees remaining).
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IV. UNLAWFUL BELLIGERENCY AND MILITARY
COMMISSIONS:
REASONABLE AND JUST CONSEQUENCES

A. Background

Regardless of how well or how long the U.S. treats and safeguards the
detainees, the U.S. is highly unlikely to grant POW status and all its benefits to
either al-Qaeda or Taliban detainees. In the past, the U.S. has prosecuted some
al-Qaeda and other captured international terrorists in U.S. Federal courts.
Given that the unlawful combatant detainees in Guantanamo Bay were
captured in an international armed conflict, however, the U.S. may also, in the
interests of U.S. national security and the pursuit of justice, try them before
U.S. military commissions for unlawful belligerency, crimes against humanity,
and other violations of LOAC and international humanitarian law.

There can never be a lasting peace without justice. Just as important,
opposing forces are not deterred when LOAC is not enforced and violators
held accountable during conflict and post-conflict. Accordingly, customary
international law imposes on every country the universal resolute duties of
preventing, investigating, and prosecuting LOAC violations. An unlawful
combatant captured in an international armed conflict is subject to be tried for
unlawful belligerency and other crimes of war by the unlawful combatant’s
own country (presuming the unlawful combatant’s country of origin is willing
to do so and adequate jurisdiction exists). An unlawful combatant may also be
tried by the country whose nationals were victimized by the unlawful
combatant’s crimes of war; the International Criminal Court (if specific
jurisdictional criteria are met); an ad hoc international war crimes court
(because, in the Taliban/al-Qaeda detainee cases, no existing international
tribunal has any form of jurisdiction over them); or within the criminal justice
system of the country where the unlawful belligerency occurred.

However, this is not to say that an unlawful combatant is entitled access
to such domestic civilian courts, foreign civilian courts, or international
tribunals. The laws of armed conflict also recognize pragmatically that
military necessity, the realities of combat, and the complexities of the
battlefield during armed conflict and post-conflict do not usually allow for
such comprehensive judicial due process.”

2 See Noteboom, et al., supra note 71 (explaining that armed conflict creates numerous
prosecutorial challenges in trying war crimes):

The scene of the crime is often a battlefield in an ongoing war, and
battlefields, by definition, are chaotic places. Prosecutors will have to deal
with such things as preservation of battlefield crime scenes, battlefield chain
of custody, death of witnesses in combat, large numbers of relatively
anonymous detainees, protection of national security interests, trying
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The laws of armed conflict instruct that a captured unlawful combatant
is not necessarily a mere common criminal suspect who always would be
entitled to the entire breadth of peacetime domestic criminal legal rights and all
the associated trappings of civilian judicial due process. An unlawful
combatant captured in an international armed conflict does not have a right to
choose a civilian forum over a military one. In particular, a violation of
LOAC, such as a combatant wearing civilian attire in combat with perfidious
intent, does not generate a right to a civilian criminal trial. It disentitles it.

B. Unlawful Combatants:
Civilian Criminal Courts vs. U.S. Military Commissions

Strict comparisons between civilian criminal judicial courts and
military commissions are misplaced. Military commissions are not in any way
a usurpation of civilian criminal judicial courts. The former, generally, is for
trying particular captured enemy combatants in time of war or immediately
following a war, the latter is for trying alleged civilian criminals in time of
peace for acts not related to war. Civilian judicial courts try alleged common
criminals. Military commissions try certain alleged war criminals.

U.S. military commissions are not a form of legal action in time of
peace within the U.S. domestic civilian criminal justice system by the U.S.
federal courts, the Judiciary branch. Rather, U.S. military commissions are a
lawful form of military action in a time of war within the U.S. Department of
Defense by the U.S. President as the Commander-in-Chief of the U.S. armed
forces, the Executive branch. In time of war, the powers of the unitary
Executive as Commander-in-Chief necessarily are at their absolute peak.
Military commissions are established via Executive military orders, exist only

members of an ongoing terrorist organization, and risks to ongoing military
operations.

Id. See also generally Douglas W. Kmiec, Infinite Justice: Military, Not Federal Trials, for the
Terrorists, Oct. 11, 2001, at http://www.nationalreview.com/comment/comment-
kmiec101101.shtml (last visited Jun. 17, 2004):

Terrorists are neither soldiers (justifying widespread military action against
a given nation state) nor garden-variety criminals, meriting federal
indictment, they are war criminals...By definition, terrorism is aimed at
indiscriminately killing civilian innocents and destroying civilian property.
Such actions are not crimes against a single state, but humanity. Terrorism
is not some social or cultural dysfunction capable of rehabilitation or
rectification by ordinary law enforcement. If terrorism is a military threat,
and it is, then the terrorists are more appropriately punished by the system
of military tribunals that has a long history in our nation. (emphasis added).
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in time of armed conflict or subsequent to armed conflict, and are limited in
subject-matter jurisdiction to crimes of war and crimes related to war.

Civilian law enforcement organizations and civilian criminal courts are
ill-equipped generally to investigate, assume jurisdiction over, and adjudicate
criminal acts of war alleged to have occurred abroad by enemy combatants
during an international armed conflict. In extraordinary circumstances
involving national security, this is also true in regard to war crimes occurring
on domestic soil. Indeed, a domestic civilian criminal justice system simply is
not designed to render justice adequately to captured enemy soldiers accused
of violations of LOAC that are alleged to have occurred in a theater of war
many thousands of miles away. It follows that crimes committed by unlawful
combatants within the context of an international armed conflict may remove
such combatants from a domestic civilian criminal justice system and place
them into a military forum authorized under LOAC.

The jurisdiction of the United States Uniform Code of Military Justice
(UCMJ), however, is limited in regards to captured enemy forces. A court-
martial convened under the UCMJ has jurisdiction to try a captured enemy
combatant only if the combatant has been granted POW status.” Accordingly,
the U.S. military as a capturing party may only try an unlawful combatant who
lacks POW status in a military commission, military tribunal, or other proper
military venue it has established. If subsequently convicted, an unlawful
combatant may be punished appropriately for unlawful acts as the U.S. military
forum directs.

Combatants who are accused of committing crimes during armed
conflict are usually best and most fairly judged in military forums by their
peers, fellow combatants who are knowledgeable about the profession of arms,
martial honor, military culture and ethos, educated in the science and art of
war, who have command or other military leadership experience, and who
have military acumen and practical experience regarding LOAC, battlefield
conditions, operations, and customs. Given such specialized expertise,
combatant peers can sensibly and more adequately evaluate and weigh armed
conflict-related evidence of war crimes, defenses, aggravation, mitigation, and
extenuation.

" UCMJ art. 2(a)(9)(2002). This is in compliance with LOAC. POWSs may only be tried and
sentenced in a criminal judicial forum that is substantially equivalent to the proceedings and
rights provided to members of the armed forces of the detaining power. See generally GPW,
supra note 2, at arts. 84, 87, 88, 95, 100, 102, 103, 106, & 108. Although a substantially
equivalent forum usually would be a court-martial, a military commission that provides similar
rights and proceedings to a court-martial could also try a POW. See UCMJ art. 21 (providing
concurrent jurisdiction to military commissions authorized under the laws of war); see also
R.C.M. 201(g)(2002)(affirming that the U.S. Code and Manual for Courts-Martial “do not
deprive military commissions . . . of concurrent jurisdiction with respect to offenders or
offenses that by statute or the law of war may be tried by military commissions . . ..”). Al-
Qaeda and Taliban unlawful combatant detainees do not have POW status, however, and may
therefore only be tried by a U.S. military commission or other U.S. military tribunal.
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Because of this, state practice and custom over time has been to
convene military commissions to try unlawful combatants captured during
armed conflict. For example, the U.S. convened military commissions in its
Revolutionary War, the War of 1812, the Spanish-American War, and during
its Civil War. Also, during WW Il and immediately after its conclusion, the
U.S. and its allies used military judicial forums (primarily military
commissions) regularly to assume criminal jurisdiction over and try captured
foreign-national combatants accused of violations of LOAC and other
international laws.”* The armed conflict ongoing against al-Qaeda is the first

™ See Quirin, supra note 10:

From the very beginning of its history this Court has recognized and applied
the law of war as including that part of the law of nations which prescribes,
for the conduct of war, the status, rights and duties of enemy nations as well
as of enemy individuals. (n. 5). By the Articles of War ... Congress has
explicitly provided . . . that military tribunals shall have jurisdiction to try
offenders or offenses against the law of war in appropriate cases. Congress
... has thus exercised its authority to define and punish offenses against the
law of nations by sanctioning, within constitutional limitations, the
jurisdiction of military commissions to try persons for offenses which,
according to the rules and precepts of the law of nations, and more
particularly the law of war, are cognizable by such tribunals.

Id. at 27-28, n. 5, (citations omitted). See also Ambassador William H. Taft IV, Military
Commissions: Fair Trials and Justice, Mar. 26, 2002, at
http://usinfo.state.gov/topical/pol/terror/02032603.htm (last visited Jun. 17, 2004)(“Nations as
diverse as the Philippines, Australia, China, The Netherlands, France, Poland, Canada,
Norway, and the United Kingdom have prosecuted war criminals in military commissions, to
name just a few . . . European States made similar use of military commissions in 19th-century
conflicts and even more extensively in the 20th century”); Major Michael O. Lacey, Military
Commissions: A Historical Survey, ARMY LAw., Mar. 2002, at 41 (detailing military
commissions to try crimes of war from the early 17" century to post-WWI1); Spencer J. Crona,
et al., Justice For War Criminals of Invisible Armies: A New Legal and Military Approach to
Terrorism, 21 OkLA. CiTy U.L.Rev. 349, 367-70 (1996)(detailing use of U.S. military
commissions during the U.S. Civil War, and both during and immediately after WWII); See
U.S. Secretary of Defense Donald H. Rumsfeld & Deputy Secretary of Defense Paul
Wolfowitz, Prepared Statement: Senate Armed Services Committee “Military Commissions,”
Dec. 12, 2001, at http://www.dod.mil/speeches/2001/s20011212-secdef.html (last visited Jun.
17, 2004) (“During and following World War Il [in Germany, the US] prosecuted 1,672
individuals for war crimes before U.S. military commissions. Convictions were obtained in
1,416 cases. In Japan, we tried 996 suspected war criminals before military commissions - of
which 856 were convicted.”); see also Ambassador Pierre-Richard Prosper, The Campaign
Against Terrorism: Military Commissions and the Pursuit of Justice, Dec. 4, 2001, at
http://www.state.gov/s/wci/rm/8584.htm (last visited Jun. 17, 2004):

Military commissions have been utilized and legally accepted throughout
our history to prosecute persons who violate the laws of war. They were
used by General Winfield Scott during his operations in Mexico, in the
Civil War by President Lincoln, and in 1942 by President Roosevelt. They
are an internationally accepted practice with deep historical roots. The
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conflict since WW Il that has necessitated the convening of U.S. military
commissions.

Military commissions arise out of LOAC, are subject to these laws, and
in full compliance with them. Military commissions recognize the concerns
specific to trying unlawful combatants captured in international armed conflict.
Military commissions have universal jurisdiction as to crimes occurring within
an international armed conflict. The jurisdiction of a military commission is
based upon the alleged criminal act and is not necessarily dependent upon
where the act occurred or whether the defendant’s status is military or civilian.
Moreover, as stated earlier, military commissions possess highly specialized
competence and institutional expertise regarding military operations and are
thus uniquely suited to trying crimes alleged to have occurred during a time of
war.

As a result, military commissions are essential to the enforcement of
the Rule of Law within the construct of LOAC. Such military forums are
designed to fairly balance the inherent individual liberties of those unlawful
combatants who are alleged to have violated LOAC with the captor’s bona fide
ongoing war efforts and national security interests. Military commissions are
convened in time of armed conflict or post-conflict, rather than civilian judicial
forums, in order to more capably and expediently dispense justice abroad to
unlawful combatants whose alleged crimes have occurred in the context of
hostilities.

C. U.S. Military Commissions:
Appropriate Security Measures and Evidence Procedures

international community has utilized military commissions and tribunals to
achieve justice, most notably at Nuremberg and in the Far East. The
tribunals which tried most of the leading perpetrators of Nazi and Japanese
war crimes were military tribunals. These tribunals were followed by
thousands of Allied prosecutions of the lower-level perpetrators under the
Control Council Law No. 10. By the end of 1958, the Western Allies had
used military tribunals to sentence 5,025 Germans for war crimes. In the Far
East, 4,200 Japanese were convicted before military tribunals convened by
U.S., Australian, British, Chinese, Dutch, and French forces for the
atrocities committed during the war.

Id. See also Wedgwood, supra note 42, at 332:

[M]ilitary commissions have been the historic and traditional venue for the
trial of war crimes. The Nuremberg trials of the Nazi leadership were
organized by the Allies in 1945 to educate the German public and the
world, and were held in a mixed military commission.  Military
commissions tried war crimes throughout Europe and the Far East at the
conclusion of the world war, and considered the cases of approximately
twenty-five hundred defendants.
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A military commission convened in the course of ongoing hostilities
can provide better security and protection to the accused, judges, prosecutors,
juries, witnesses, defense counsel, court-room observers and other
participants’> than could a parallel civilian criminal justice forum. Given that
any courtroom in which an unlawful combatant is tried could itself become a
terrorist target, additional security may be provided and the risk to the physical
safety of court participants minimized when a U.S. military commission is
convened on a U.S. military installation with sophisticated security measures,
limited access, and one that is isolated from major civilian population centers.
Additionally, a U.S. military commission would be better able to protect the
identities of court participants in order to reduce the potential of post-trial
Taliban and al-Qaeda retaliation.

Similarly, when necessary, a U.S. military commission can more
adequately protect classified evidence involving on-going military operations
and investigations which involve continuing threats to U.S. national security,
and can better protect classified U.S. intelligence communications, sources,
identities, capabilities, and gathering methods. U.S. military personnel are
well trained in protecting such sensitive operational information from
compromise. Additionally, U.S. military commission members and other
commission participants would already have undergone extensive background
security investigations and, as a result, possess the applicable information
security clearances, to include Secret, Top Secret, and, if necessary, higher
clearances.

The safeguarding of sensitive information received gratuitously from
foreign intelligence agencies of allied countries (including intelligence
agencies of mideastern allied countries), as well as the protection of the

™ John Mintz, Tribunal Rules Aim To Shield Witnesses. Judges, Prosecutors May Be
Anonymous, WASH. PosT, Mar. 22, 2002, at A 1; see also Prosper, supra note 74:

Should we be in a position to prosecute Bin Laden, his top henchmen, and
other members of al Qaida, [the] option [of trying them in military
commissions] should be available to protect our civilian justice system
against this organization of terror. We should all ask ourselves whether we
want to bring into the domestic system dozens of persons who have proved
they are willing to murder thousands of Americans at a time and die in the
process. We all must think about the safety of the jurors, who may have to
be sequestered from their families for up to a year or more while a complex
trial unfolds. We all ought to remember the employees in the civilian
courts, such as the bailiff, court clerk, and court reporter and ask ourselves
whether this was the type of service they signed up for — to be potential
victims of terror while justice was pursued. And we all must think also
about the injured city of New York and the security implications that would
be associated with a trial of the al Qaida organization.
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identities of foreign intelligence sources, is indispensable if the U.S. wishes to
rely on their continued cooperation. The protection of such information from
enemy espionage and other enemy strategic intelligence collection efforts
would be extremely difficult, if not impossible, in an “open and public”
civilian criminal trial.

Safeguarding and preserving such highly sensitive information from
compromise, and ensuring that unlawful combatants cannot abuse the criminal
justice system evidence discovery process for illicit purposes, are imperatives
to U.S. national security. This is because al-Qaeda followers still at large
could possibly exploit such classified information to adapt their methods,
protect themselves from capture, attack the U.S. and its allies, retaliate against
court/commission participants, or carry out additional acts of terrorism against
protected civilians.”

The rules of evidence in a U.S. military commission also address the
practicality that standard common law evidence procedures and principles
cannot be applied strictly to crimes that are alleged to have occurred in a zone
of active combat. Accordingly, U.S. military commission rules of evidence, in
limited circumstances, are crafted with more flexibility and less procedural
formality. They are somewhat similar to the models of European civil law
jurisdictions, and UN-sponsored war crimes tribunals such as the International
Criminal Tribunal for Former Yugoslavia, the International Criminal Tribunal
for Rwanda, the Special Court for Sierra Leone, the Special Tribunal for
Cambodia, as well as the recently established International Criminal Court.”’

"® Bryan G. Whitman, Military Commissions will provide detainees fair trial, July 14, 2003,
ATLANTA J. CoNsT, at http://www.ajc.com/opinion/content/opinion/0703/14equal.htm (last
visited Jan. 5, 2004). See also Ruth Wedgwood, The Case for Military Tribunals, WALL ST. J.,
Dec. 3, 2001, at A18 (“There is . . . the problem of publishing information to the world, and to
al-Qaeda, through an open trial record. As Churchill said, your enemy shouldn’t know how
you have penetrated his operations.”). It is also necessary to protect U.S. classified
intelligence information and U.S. intelligence gathering capabilities and methods from foreign
intelligence agencies, and any other individual or group who could use such classified
information against the U.S. and its allies.

" Gordon Hook elaborates on the many parallels regarding evidence procedures among U.S.
military commissions and United Nations international war crimes tribunals:

Rule 89 of the Rules of Procedure and Evidence for the [International
Criminal Tribunal for Former Yugoslavia] ICTY provides that the tribunal
is “not bound by national rules of evidence” and “may admit any relevant
evidence which it deems to have probative value” which might also include
un-sworn statements. The rules of evidence for the International Criminal
Tribunal for Rwanda (ICTR) are the same (Rules 89A and 89C). The
[International Criminal Court] ICC’s rules of evidence pursuant to Article
69(4) of the Rome Statute and Rule 63(2) of the ICC’s Rules of Procedure
and Evidence (ISS-ASP/1/3) are also similar to a certain extent. Article 69
of the Rome Statute provides that the ICC “may rule on the relevance or
admissibility of any evidence, taking into account, inter alia, the probative
value of the evidence and any prejudice . . . to a fair trial or fair evaluation
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Hence, in reaching an informed and just verdict, members of a U.S. military
commission may admit and consider a broader range of probative evidence and
give such evidence whatever weight is appropriate.’®

of the testimony of a witness . . . .” (the latter part of this rule is explained in
Article 69(7)). Moreover, like the ICTY, the ICTR and the ICC, U.S.
military commission rules do not prohibit commission members from
“weighing evidence” and determining which evidence is more reliable than
other evidence. It will be for counsel to make any submissions in that
regard in order to persuade the commission in respect of any evidence
admitted.

Hook, supra note 46, at 7.

® The underlying rationales for formal rules regarding the admissibility of evidence are not
necessarily applicable to the gathering of evidence as intelligence in time of armed conflict.
Major General (retired) Michael Nardotti, former U.S. Army Judge Advocate General,
explains:

[T]here is a great difference between gathering evidence under the normal
restrictions of law enforcement and gathering information in the context of
a military operation. Obviously we have restrictions in place, and
exclusionary rules that we apply in the courts throughout the country, in
order to discourage the improper conduct of law enforcement officials --
because that has occurred in the past. And the way to do it, the courts have
adjudged, is not simply to punish those who have erred — in some cases it’s
not necessarily intentional -- but they concluded that the greatest
disincentive to that kind of conduct would be simply to exclude the
evidence. Now, when you go into a military operation, which is what we
are engaged in now, as part of the operations, if they’re gathering
information, not gathering evidence for criminal prosecution purposes but
gathering evidence for intelligence to conduct further operations, it would
be illogical to suggest that those collecting that information should or would
conform their conduct to the rules that would be acceptable for the
admission of evidence in the Federal courts. Some flexibility has to be
accorded, because there can be probative evidence gathered in that way.
And there are methods to examine evidence and consider the methods with
which it was obtained to determine whether it has the indicators of
reliability and trustworthiness and whether there is some probative value.
(emphasis added).

CATO Institute Policy Forum, Terrorists, Military Tribunals, and the Constitution, 17-18,
Dec. 6, 2001, at http://www.cato.org/events/transcripts/011206et.pdf (last visited Jun. 19,
2004); see also Ruth Wedgwood, supra note 76 (“U.S. Marines may have to burrow down an
Afghan cave to smoke out the leadership of al-Qaeda. It would be ludicrous to ask that they
pause in the dark to pull an Afghan-language Miranda card from their kit bag. This is war, not
a criminal case.”); see also Colonel Frederic L. Borch IIl, A Rebuttal to “Military
Commissions: Trying American Justice,” ARMY LAw., Nov. 2003, at 10, 13 (“[W]hat happens
in a war setting is markedly different from traditional peacetime law enforcement practices in
the United States. Soldiers cannot be expected to complete a chain-of-custody document when
under fire from an enemy combatant in a cave.”); see also Toobin, supra note 59, at 39:
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A U.S. military commission’s latitude to admit and consider a more
comprehensive gamut of both prosecutorial and defense evidence, that being
evidence that has probative value to a reasonable person, is in practical
acknowledgement of the character of war. The U.S. military commission
“probative to a reasonable person” standard of evidence applies equally to both
the prosecution and to the defense. The military commission evidence
standard and rules pragmatically take into consideration that acquiring
evidence in the battlefield environment is completely different from traditional
peacetime law enforcement evidence gathering.

More specifically, the military commission evidence standard and rules
recognize the diaspora, deaths, or incapacitation of material witnesses, the
destruction or loss of evidence buried under rubble on the field of battle, the
distinction that military intelligence is gathered primarily to aid the current war
effort rather than for any conjectural subsequent use as prosecutorial evidence,
the availability of military-affiliated witnesses who are still engaged in

Major John Smith, a Pentagon attorney, says. “We don’t fight a war the
same way we conduct a police investigation. [Military commissions] are
geared toward accepting evidence from the battlefield. 1t’s not more or less
fair — it’s just different. [Military commissions] recognize the unique
battlefield requirements. You are not getting search warrants. There are no
Miranda warnings.

Id. See also Noteboom, supra note 71; Testimony, DOJ Oversight: Preserving Our Freedoms
While Defending Against Terrorism, United States Senate Committee on the Judiciary (2001),
at http://judiciary.senate.gov/testimony.cfm?id=128&wit_id=84 (last visited Jun. 19,
2004)(testimony of Victoria Toensign, former Deputy Assistant Attorney General):

A federal trial in the United States would pose a security threat to the judge,
prosecutors and witnesses, not to mention the jurors and the city in which
the trial would be held. We do not have sufficient law enforcement
personnel to provide these trial participants round-the-clock armed
protection, the type of security still in place for the federal judge who tried
Sheik Rahman in 1993. A federal trial in the United States may preclude
reliable evidence of guilt. When the evidence against a defendant is
collected outside the United States (the usual situation for international
terrorism investigations) serious problems arise for using it in a domestic
trial. The American criminal justice system excludes evidence of guilt if
law enforcement does not comply with certain procedures, a complicated
system of rules not taught to the Rangers and Marines who could be locked
in hand-to-hand combat with the putative defendants. For sure, the intricate
procedures of the American criminal justice system are not taught to the
anti-Taliban fighters who may capture prisoners. Nor to the foreign
intelligence agencies and police forces who will also collect evidence. At
just what point is a soldier required to reach into his flak jacket and pull out
a Miranda rights card? There are numerous evidentiary and procedural
requirements of federal trials that demonstrate the folly of anyone thinking
such trials should be used in wartime for belligerents.
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ongoing combat operations, the high operational tempo and speed of maneuver
in modern warfare, the constant flux and changing of battle lines and positions,
and the location of relevant evidence in distant battlefields halfway around the
globe. The difficulty in evidence retrieval, maintenance of a proper chain-of-
custody, the continued safeguarding during ongoing military operations, and
the general chaos and mayhem associated with international armed conflict and
the battlefield amplify the problem.

D. U.S. Military Commissions: Executive Due Process Protections

The U.S. military commission system established by the U.S. President
in his Military Order of November 13, 2001, and implemented by the U.S.
Secretary of Defense in his Military Commission Order No. 1, March 21,
2002, provides an unlawful combatant defendant extensive due process
protection in compliance with U.S. domestic law and with customary
international law. Unlawful combatant detainees tried by U.S. military
commissions under such executive orders will receive more favorable judicial
proceedings and legal protections than historically have been provided in
military commissions of unlawful combatants during previous conflicts. The
U.S. President exercised his discretion to foster impartial, full, and fair trials,
providing unlawful combatants tried in U.S. military commissions more
procedural protections than what is required by international law."

™ See Protocol 1, art. 75 (3), (4), (6) & (7), supra note 6 (detailing minimum standards of due
process afforded unlawful combatants); see MILITARY ORDER, supra note 49; DEPARTMENT OF
DEFENSE MILITARY COMMISSION ORDER NO. 1. PROCEDURES FOR TRIALS BY MILITARY
CoMMISSIONS OF CERTAIN NON-UNITED STATES CITIZENS IN THE WAR AGAINST TERRORISM,
Mar. 21, 2002; DEPARTMENT OF DEFENSE MILITARY COMMISSION ORDER NO. 2: DESIGNATION
OF DEPUTY SECRETARY OF DEFENSE AS APPOINTING AUTHORITY, Jun. 21, 2003 (revoked by
DEPARTMENT OF DEFENSE MILITARY COMMISSION ORDER NO. 5. DESIGNATION OF
APPOINTING AUTHORITY, Mar. 15, 2004, para. 2); DEPARTMENT OF DEFENSE MILITARY
CommMmiIssSION ORDER No. 3. SPECIAL ADMINISTRATIVE MEASURES FOR CERTAIN
COMMUNICATIONS SUBJECT TO MONITORING, Feb. 5, 2004; DEPARTMENT OF DEFENSE
MILITARY COMMISSION ORDER NO. 4: DESIGNATION OF DEPUTY APPOINTING AUTHORITY, Jan.
30, 2004 (revoked by DEPARTMENT OF DEFENSE MILITARY COMMISSION ORDER NoO. 6:
REVOCATION OF MILITARY COMMISSION ORDER No. 4, Mar. 26, 2004); DEPARTMENT OF
DEFENSE MILITARY COMMISSION ORDER NO. 5: DESIGNATION OF APPOINTING AUTHORITY,
Mar. 15, 2004; DEPARTMENT OF DEFENSE MILITARY COMMISSION ORDER NO. 6: REVOCATION
OF MILITARY COMMISSION ORDER No. 4, Mar. 26, 2004; see also DEPARTMENT OF DEFENSE
MILITARY COMMISSION INSTRUCTION NO. 1: MILITARY COMMISSION INSTRUCTIONS, Apr. 30,
2003; DEPARTMENT OF DEFENSE MILITARY COMMISSION INSTRUCTION NoO. 2: CRIMES AND
ELEMENTS FOR TRIAL BY MILITARY ComMMiIssION, Apr. 30, 2003; DEPARTMENT OF DEFENSE
MILITARY COMMISSION INSTRUCTION NO. 3: RESPONSIBILITIES OF CHIEF PROSECUTOR,
PROSECUTORS, AND ASSISTANT PROSECUTORS, Apr. 30, 2003; DEPARTMENT OF DEFENSE
MILITARY COMMISSION INSTRUCTION NO. 4: RESPONSIBILITIES OF CHIEF DEFENSE COUNSEL,
DETAILED DEFENSE COUNSEL, AND CIVILIAN DEFENSE COUNSEL, Apr. 15, 2004; DEPARTMENT
OF DEFENSE MILITARY COMMISSION INSTRUCTION NO. 5: QUALIFICATION OF CIVILIAN
DEerFeNSE COUNSEL, Apr. 15, 2004, AS AMENDED BY ANNEX B TO DEPARTMENT OF DEFENSE
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The defendant in a U.S. military commission is presumed innocent and
the conviction standard is proof beyond a reasonable doubt. Furthermore, a
defendant receives full notice of all charges in the defendant’s native language
in advance of trial, adequate time to prepare for trial, a military defense

MILITARY COMMISSION INSTRUCTION NoO. 5, “QUALIFICATION OF CIVILIAN DEFENSE
COUNSEL, AFFIDAVIT AND AGREEMENT BY CIVILIAN DEFENSE COUNSEL, Feb. 5, 2004,
DEPARTMENT OF DEFENSE MILITARY COMMISSION INSTRUCTION NO. 6: REPORTING
RELATIONSHIPS FOR MILITARY COMMISSION PERSONNEL, Apr. 15, 2004; DEPARTMENT OF
DEFENSE MILITARY COMMISSION [INSTRUCTION NO. 7: SENTENCING, Apr. 30, 2003,
DEPARTMENT OF DEFENSE MILITARY COMMISSION INSTRUCTION NO. 8: ADMINISTRATIVE
PROCEDURES, Apr. 30, 2003; and, DEPARTMENT OF DEFENSE MILITARY COMMISSION
INSTRUCTION NO. 9: REVIEW OF MILITARY COMMISSION PROCEEDINGS, Dec. 26, 2003 (U.S.
military commission news releases, orders, and instructions are available at “U.S. Department
of Defense Military Commissions” at http://www.defenselink.mil/news/commissions.html)
(last viewed on Jun. 19, 2004); see also Ruth Wedgwood, Legal Expert Says ““Justice Will Be
Done at Guantanamo”, Jul. 10, 2003, at http://usinfo.state.gov/dhr/Archive/2003/Oct/09-
557094.html (last viewed on Jun. 17, 2004); see also Robert C. O’Brien, Trying
Circumstances: The Military Commissions That Will Try the Cases of the Detainees Have
Been Established with Appropriate due process Detainees, LOS ANGELES LAw., Sep. 2002, at
48-56; see also Taft IV, supra note 74, at 2:

The military commission regulations just issued are consistent with this
tradition and ensure that the conduct of U.S. military commissions will
provide the fundamental protections found in international law. Indeed, in a
number of respects the procedures represent improvements on past practice.
In preparing the procedures, the Pentagon not only listened carefully but
also took into account the constructive advice and concerns raised by other
governments and the non-governmental community. The procedures offer
essential guarantees of independence and impartiality and afford the
accused the protections and means of defense recognized by international
law. They provide, in particular, protections consistent with those set out in
the 1949 Geneva Conventions, the customary principles found in Article 75
(Fundamental Guarantees) of Additional Protocol | to the Geneva
Conventions, and the International Covenant on Civil and Political Rights.
Even though many of these specific provisions may not be legally required
under international law, the military commission procedures nevertheless
comport with all of them.

Id. Of specific note is that, in cases involving charged acts of unlawful belligerency, military
commission instructions require the prosecution to affirmatively prove beyond a reasonable
doubt that the defendant lacked combatant immunity:

With respect to the issue of combatant immunity raised by the specific
enumeration of an element requiring the absence thereof, the prosecution
must affirmatively prove that element regardless of whether the issue is
raised by the defense. Once an applicable defense or an issue of lawful
justification or lawful excuse is fairly raised by the evidence presented,
except for the case of lack of mental responsibility, the burden is on the
prosecution to establish beyond a reasonable doubt that the conduct was
wrongful or that the defense does not apply. (emphasis added).

INSTRUCTION NO. 2, supra, note 79, at 2.
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attorney at no cost, the ability to be represented by a civilian defense attorney
at the defendant’s expense, a public trial subject to security requirements (open
to the media to the maximum extent practicable), the ability to be present
throughout the entire trial subject to security concerns, interpreters, the ability
to review all the evidence the prosecution will use during the trial subject to
security concerns, the protection that the prosecution is required to provide the
defense all exculpatory evidence, the protection against self-incrimination, the
protection that the military commission may not draw an adverse inference
from the defendant’s silence, the protection that nothing said by a defendant to
defense counsel, or anything derived from such statements, may be used
against the defendant at trial; the ability to obtain witnesses, documents, and
other reasonable resources for use in defense, the ability to call defense
witnesses and cross-examine prosecution witnesses, the ability to enter into a
plea agreement in order to limit the severity of punishment, and many
additional procedural protections.®’

A special independent review panel (composed of members serving
fixed nonrenewable two-year terms) automatically will review every

8 |d. See also generally John Mintz, Both Sides Say Tribunals Will Be Fair Trials, WASH.
PosT, May 23, 2003, at A 3 (“The newly appointed chief prosecutor and head defense lawyer
who will handle the trials of alleged terrorists before the planned military tribunals said they
expect no-holds-barred legal combat between the two sides, and that fair trials will be the
result.”); John Mintz, 6 Could Be Facing Military Tribunals. U.S. Says Detainees Tied To Al
Qaeda, WASH. PosT, July 4, 2003, at A 1 (quoting Ruth Wedgwood, a John Hopkins scholar
of international law, “Pentagon lawyers took great care in drawing up a process that is fair and
allows for zealous courtroom combat.”); see also John Mintz, Extended Detention In Cuba
Mulled, Officials Indicate Guantanamo Bay Could Hold Tribunals, Carry Out Sentences,
WASH. PosT, Feb. 13, 2002, at A 16:

Insofar as JAG officers are involved, they'll bring a JAG sensibility to the
proceedings, and they are very careful people,” said Ruth Wedgwood, an
expert on international law at Yale University who supports the Bush
tribunal plan. "They're proud of having brought military justice to the point
that it provides up to and sometimes beyond"” the protections afforded in
civil justice.

Id. See also U.S. and Australia Announce Agreements on Guantanamo Detainees, Nov. 25,
2003, at http://www.defenselink.mil/releases/2003/nr20031125-0702.htm (last visited Jan. 5,
2004):

The United States and Australian governments announced today that they
agree the military commission process provides for a full and fair trial for
any charged Australian detainees held at Guantanamo Bay Naval Station.
Following discussions between the two governments concerning the
military commission process, and specifics of the Australian detainees’
cases, the U.S. government provided significant assurances, clarifications
and modifications that benefited the military commission process.
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conviction and sentence for material errors of law (to include sufficiency of the
evidence). Review panel decisions will be in writing and publicly released
(subject to security concerns). A review panel decision to return the case to the
Secretary of Defense or his delegate, a civilian Appointing Authority, for
dismissal of charges is binding. If a U.S. military commission renders a not
guilty verdict, the protection against double jeopardy does not allow the not
guilty verdict to be overturned. A conviction with its corresponding sentence
is only final if approved by the U.S. President or, if the U.S. President so
delegates, the U.S. Secretary of Defense. ® Upon receipt from the Appointing
Authority, the U.S. President, or, if the U.S. President so delegates, the U.S.
Secretary of Defense, may grant clemency and “disapprove findings or change
a finding of Guilty to a finding of Guilty to a lesser-included offense; or . . .
mitigate, commute, defer, or suspend the sentence imposed or any portion
thereof.”®?

The detainees interned at Guantanamo Bay, Cuba are not protected
noncombatant civilians being held without charge. They are unlawful
combatants, captured in time of armed conflict and interned during an ongoing
armed conflict. Should the U.S. try a detainee by military commission for

8 1d. U.S. Secretary of Defense Donald H. Rumsfeld has appointed four distinguished senior
civilian jurists to serve on the civilian independent review panel that will hear appeals of
decisions made by military commissions. Griffin B. Bell is a former federal appellate judge
and was the U.S. Attorney General during the Carter administration; William T. Coleman, Jr.,
is a civil rights lawyer, and was a U.S. Supreme Court law clerk, the U.S. Secretary of
Transportation (which oversees the U.S. Coast Guard) during the Ford administration, as well
as an advisor/consultant to six U.S. presidents; Frank J. Williams is the sitting chief justice of
the Rhode Island Supreme Court. Additionally, Justice Williams is a decorated U.S. veteran,
having served as an U.S. Army Infantry Captain during the Vietham War; and, Edward G.
Biester, Jr., a former Pennsylvania Attorney General and former member of the U.S. Congress,
is a senior judge in a Pennsylvania Court of Common Pleas. See e.g., Tribunals’ Review Panel
Picked, Former Attorney General Bell Among 4 Named,WAsH. PosT, Dec. 31, 2003, at A 06.
See also  Appointing  Authority  Decision Made, Dec. 30, 2003, at
http://www.dod.mil/releases/2003/nr20031230-0820.html:

Secretary of Defense Donald H. [delegated] the position of appointing
authority for military commissions to John D. Altenburg, Jr. The appointing
authority is responsible for overseeing many aspects of the military
commission process, including approving charges against individuals the
president has determined are subject to the Military Order of Nov. 13,
2001. Among other things, the appointing authority is also responsible for
appointing military commission members, approving plea agreements and
supervising the Office of the Appointing Authority. Altenburg will serve in
this capacity as a civilian. Altenburg retired from the Army as a major
general in 2002. His last military assignment was assistant judge advocate
general for the Department of the Army.

Id. See also generally DEPARTMENT OF DEFENSE DIRECTIVE 5105.70: APPOINTING

AUTHORITY FOR MILITARY COMMISSIONS, Feb. 10, 2004; see ORDER NoO. 5, supra, note 79.
8 InsTRUCTION NoO. 9, supra, note 79, at 5.
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crimes of war or crimes related to war, the detainee will be guaranteed full and
fair due process in complete compliance with U.S. law. Such due process will
meet or exceed international standards of justice. The military commission
process, although different from a domestic civilian criminal court, will be fair.
To uphold the international Rule of Law, the U.S. must remain stalwart in
holding responsible those who would willfully violate international
humanitarian law and the international laws of armed conflict. Convening
U.S. military commissions in such cases is lawful, and is a pragmatic and just
means to the furtherance of this very necessary end.

V. CONCLUSION

U.S. International Obligations & Responsibilities
and the International Rule of Law

The U.S. is in compliance with its international obligations and
responsibilities.  Al-Qaeda and Taliban combatants willfully engaged in
unlawful belligerency en masse in violation of LOAC. Taliban combatants en
masse willfully failed to meet the four criteria of lawful belligerency. Al-
Qaeda combatants are stateless hostes humani generis, and also en masse
willfully failed to meet the four criteria. As a matter of international law, both
the Taliban and al-Qaeda are unlawful combatants. The U.S. has no
requirement under international law to bestow POW status to such enemy al-
Qaeda and Taliban unlawful combatants upon capture. No requirement exists
to hold individual Geneva Convention art. 5 POW status tribunals to reaffirm
gratuitously the unlawful combatant status of either the Taliban or al-Qaeda,
nor, upon capture, their lack of POW status.

The U.S. is treating humanely, beyond what is required by international
standards, all al-Qaeda and Taliban unlawful combatant detainees interned at
Guantanamo Bay. In accordance with customary international law, the U.S. is
authorized to continue to hold these detainees until the end of armed conflict.
At present, however, Taliban remnants and al-Qaeda remain a viable military
threat against the national security interests of the U.S. and its allies.
Unfortunately, the international armed conflict against al-Qaeda is highly
likely to be long and sustained. The U.S. and its allies, through their militaries
and other instruments of national power, in the exercise of their inherent right
of collective self-defense, may continue to use armed force until the threat
posed by al-Qaeda and its affiliates no longer exists.

Al-Qaeda should not be underestimated in the wake of continuing
international progress in the Global War against Terrorism. Considering al-
Qaeda’s declared hegemonic theocratic-political ideology, and the proven
terrorist capabilities it continues to possess, al-Qaeda remains a clear and
present danger to the national security interests of the U.S. and its allies.
Nevertheless, the U.S. has no desire to, and will not, hold any unlawful
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combatant indefinitely. When individual detainees no longer pose a significant
security threat to the international community, no longer possess any
intelligence value, and are not facing criminal charges, the U.S. will release
them. However, an unlawful combatant detainee accused of war crimes may
be tried before a U.S. military commission.®® Beginning in November 2001,
the U.S. has spent over two and one half years updating its military
commission procedures, and developing a military commission system that is
just, in complete compliance with contemporary U.S. and international law,
and one that is consistent with U.S. national security interests and its ongoing
war efforts against al-Qaeda. If convicted in such a U.S. military commission,
the detainee may be further confined to serve the term of imprisonment
adjudged by the military commission.

However, adherence to the international Rule of Law is at the crux of
this entire matter. As an influential member in the international community
and full supporter of the international Rule of Law, U.S. actions in regards to
al-Qaeda and Taliban detainees could not be anything less than what is noted
above. The U.S. and every nation in the world have the cardinal international
duty, indeed the moral imperative, to encourage compliance with, and to
discourage violations of international humanitarian law and LOAC regardless
of domestic or international political objections and criticisms, ensuing
controversies, or the difficulties of doing so. Casually affording Geneva
Convention Il POW status with its greater privileges and attendant implicit
legitimacy to either al-Qaeda or the Taliban would turn a blind eye to this
foundational duty.®* To grant POW status to al-Qaeda or Taliban detainees

% In mid-2003, U.S. President Bush determined six Guantanamo detainees were subject to his
Nov. 13, 2001 Military Commissions order. See DoD News Release: President Determines
Enemy Combatants Subject to his Military Order (Jul. 3, 2003) at 1, at
http://www.defenselink.mil/releases/2003/nr20030703-0173.html (last visited Jun. 17, 2004).
On Feb. 24, 2004, the U.S. formally charged two of the six detainees. The two al-Qaeda
detainees, Ibrahim Ahmed Mahmoud al Qosi of Sudan and Ali Hamza Ahmed Sulayman al
Bahlul of Yemen, were charged to stand trial by U.S. Military Commissions for allegedly
committing “a range of offenses including terrorism, attacking civilians, murder and
destruction of property.” See John Mintz, U.S. Charges 2 as Bin Laden Aides, WASH. POST,
Feb. 25, 2004, at A 01. Additionally, David Hicks, an Australian detainee captured in
Afghanistan and who had previously trained with al-Qaeda, is also one of the six named
eligible for trial by military commission. See Australian May Face U.S. Tribunal, N.Y. Times,
Jun. 2, 2004, at http://www.nytimes.com/2004/06/02/politics/02gitmo.html (last viewed on
Jun. 3, 2004). The U.S. charged Mr. Hicks on Jun. 10, 2004 “with conspiracy to commit war
crimes, attempted murder by an unprivileged belligerent, and aiding the enemy. Allied forces
captured Hicks in Afghanistan as he fought with al Qaeda and the Taliban regime against U.S.
forces who invaded to end the terror group's grip on the country.” Rowen Scarborough, U.S.
charges Guantanamo Bay detainee, WASH. TIMES, at
http://washingtontimes.com/national/20040610-112608-3841r.htm (last viewed Jun. 15, 2004).
All three charged detainees have been assigned military defense counsel and, unless delays are
requested by defense counsel, the military commissions are expected to convene in the Aug. to
Nov. 2004 timeframe.

8 See Apostolou, et al., supra note 14:
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would be to acknowledge that they are privileged combatants, and convey that
they and these groups have a right to associate together and wage war in the
manner that they do.

It would be incorrect, irresponsible, and unwise for the U.S. to afford
POW status to captured members of al-Qaeda and the Taliban as they are not
entitled to, and are undeserving of this status.®® International terrorists, and
civilian-dressed combatants of a collapsed state ruled by a de facto government
that willfully provides the terrorists safe haven, have never before been granted
POW status upon capture in an international armed conflict. For a permanent
member of the United Nations Security Council, who also is the world’s
premier military superpower and its leading global economic power, to do so
would set a highly injudicious international legal precedent inconsistent with
the Rule of Law and the long-term interests of the international community. It
would recklessly foster future abuses in armed conflict by undermining
directly long-standing rules of war crafted carefully to protect noncombatants

It is precisely because the U.S. takes the Geneva Convention seriously, with
both its protections for combatants and the line it draws between
combatants and civilians, the U.S. is being so careful in the use of the POW
label . . . restricting the Geneva Convention’s protections to those who obey
its rules is the only mechanism that can make the Geneva Convention
enforceable.

Id.
8 See Butler, supra note 42 at 3:

[N]either al Qaeda nor the Taliban were state parties to the Geneva
Conventions. Second of all, they did not fight in uniform or subject to a
clear chain of command. But most importantly, the Geneva Conventions
were designed in large part to protect civilian populations, and al Qaeda, the
Taliban and its affiliates, as you can see by that litany of events,
deliberately violates those rules. Not only do they attack civilian
populations, but they blend in with civilian populations, thereby increasing
the possibility of civilian casualties. If the Geneva Conventions are to be
enforceable law, there need to be incentives built in. And what kind of
incentives would we send if we allow the full treatment under the Geneva
Conventions to be extended to enemy combatants who deliberately and
purposely violate them?

Id. See also Apostolou, et al., supra note 14:

What is clear is that to give the detainees a status they do not deserve, and
protections that would both give aid and comfort to terrorists running free,
would not only set a dangerous precedent. It would in the long run
demolish the Geneva Conventions and undermine the safety of American
soldiers and civilians alike.
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by deterring combatants in armed conflicts from pretending to be protected
civilians and hiding among them.

All nations and their armed forces are subject to LOAC. Combatants in
armed conflict who blatantly disregard these laws are outside of them and do
not, upon capture at the discretion of the capturing party, receive several of
their benefits. LOAC is only effective, and civilians protected in armed
conflict, when the parties to a conflict comport their belligerency to such laws,
and enforce consistently strict compliance with all the provisions of such laws.

Parties to a conflict are significantly more likely to observe such laws if
they have both affirmative incentives for complying with them and if
appreciable negative consequences follow when such laws are disregarded or
violated. Designating captured members of al-Qaeda or the Taliban as POWSs
would consequently place protected civilians and other noncombatants into
much greater peril during future armed conflicts, because unlawful combatants
would no longer experience sufficient negative consequences from
endangering protected noncombatants by egregiously violating international
law and customs. This eventuality is not attractive.

A carte blanche designation of Geneva Convention Il POW status by
the U.S. to Taliban and al-Qaeda unlawful combatants certainly would be
politically expedient internationally. By letting captured Taliban and al-Qaeda
reap and enjoy every benefit of POW status, the U.S. would mollify
temporarily some U.S. detractors. But, such U.S. action would be wrong. Just
as protected noncombatant civilians have borne the consequences of the
Taliban and al-Qaeda’s previous perfidies and patent violations of international
law, protected noncombatant civilians would also then be relegated to shoulder
and suffer all the concomitant burdens and costs of the Taliban and al-Qaeda
being accorded POW status. Shortsighted action to placate U.S. critics and
dissentients momentarily would lastingly reward, rather than penalize, all
unlawful combatants who contravene international humanitarian law and
LOAC intentionally, continually, and abhorrently. LOAC should never be
utilized, construed, or developed in such a way that would benefit terrorists
and rogue states that provide aegis to terrorists, or in such a way that would
otherwise serve the ends of terrorism.

The negative prices that combatants who engage in armed conflict
without meeting the requirements of lawful belligerency pay, that hostes
humani generis pay, and that rogue states pay for unlawfully hosting or
otherwise willfully supporting hostes humani generis, must remain high.
Endorsing captured al-Qaeda, the Taliban, or other agents of global terror as
POWSs would be inapposite, as it may be viewed as symbolically elevating
their international status. It would be tantamount to bestowing tacit
international recognition and credibility to their reprehensible objectives,
appalling atrocities, and insidious terrorist tactics.*

8 See Prosper, supra note 19:
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The U.S. does not take lightly its international role, influence,
obligations, and responsibilities. Classifying al-Qaeda or the Taliban captured
enemy combatants as POWs under Geneva Convention 111 would have broad,
and most undesirable ramifications. It would erode significantly a combatant’s
considerable, at times primary, incentive to comply with LOAC and thereby
would increase substantially and unnecessarily the risks to civilians and other
protected noncombatants in future armed conflicts.?” Ultimately, woefully
undercutting customary LOAC and international humanitarian law by granting
POW status arbitrarily to unworthy, unlawful combatants would simply lead to
an added loss of international respect for, and future observance of, long-
established international armed conflict norms, customs, and laws. This would
be unacceptable.

[There is an] important question of whether terrorists have rights. They do -
- to be treated humanely. However, they do not deserve nor should they be
given heightened status or benefits that are reserved for lawful belligerents.
We should not seek to legitimize their conduct or organization by
conferring upon them unearned status. Bestowing Prisoner of War status on
detainees who do not meet the clear requirements of the law would
undermine the rule of law by diminishing norms found in the plain language
of the Geneva Convention itself. It would confer the status and privileges
of a law-abiding soldier on those who purposefully target women and
children. Unlawful combatants by their nature forfeit special benefits and
privileges accorded by the Geneva Convention on the Treatment of
Prisoners of War.

Id.
8 See David B. Rivkin, Jr., et al., The Laws of War, WALL STREET J., Mar. 4, 2003, at A 14:

[1]n the 21% century, unlawful combatants relentlessly seek access to
weapons of mass destruction, and pose a life-and-death threat to
democracies — the need to delegitimize them is particularly compelling.
Thus, not according them a full set of POW privileges does not reflect a
compassion deficit on our part. Rather, it is an important symbolic act
which underscores their status as enemies of humanity. The failure by
many of our allies and international humanitarian groups to appreciate this
is particularly ironic. Blurring the distinction between lawful and unlawful
belligerents, which lies at the very core of modern laws of war, is likely to
erode this entire hard-won set of normative principles, disadvantaging both
the interests of law-abiding states and making warfare even more
destructive and barbarous.
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THE USE OF CONVENTIONAL
INTERNATIONAL LAW IN COMBATING
TERRORISM: A MAGINOT LINE FOR
MODERN CIVILIZATION EMPLOYING THE
PRINCIPLES OF ANTICIPATORY SELF-
DEFENSE & PREEMPTION

MAJOR JOSHUA E. KASTENBERG *

We do not differentiate between those dressed in military uniforms and
civilians; they are all targets in this fatwa.
Osama bin Laden?

On 11 September 2001, 2,938 persons were killed in New York City
and Washington, D.C., after members of an Islamic-based terrorist
organization flew hijacked commercial airplanes into the New York World
Trade Center towers and the Pentagon building.®> Another forty-four persons
were killed the same day in the Pennsylvania countryside after airplane
passengers of United Airlines Flight 93 sought to abort a related terrorist
hijacking whose apparent destination was Washington, D.C. On 13 October
2002, over 200 people were killed in a Bali nightclub as a result of the terrorist
actions.® In the Philippines, violent terrorist attacks against civilians have
become so frequent as to seem routine.’ And, in Kenya and Tanzania, civilians

! Major Kastenberg (B.A., U.C.L.A.; M.A., Purdue University; J.D., Marquette University;
L.L.M., Georgetown University Law School with highest honors), is Deputy Staff Judge
Advocate for the 52" Fighter Wing, Spangdahlem Air Base, Germany. Major Kastenberg
thanks Lieutenant Colonel Gregory F. Intoccia, USAFR, for his professional, tireless and
detailed reviews of several drafts of this article, and the insight that he provided. Major
Kastenberg also thanks Elizabeth, Allenby, and Clementine Kastenberg for their love, insight,
and continued support.

2 John Miller, Interview with Osama bin Laden, at http://www.ABC.com (visited June 10,
1998).

® The attacks killed 189 at the Pentagon and 2,749 at the World Trade Center. USA TODAY,
May 4, 2004, at 7D. See generally Sean D. Murphy, Contemporary Practice of the United
States Relating to International Law, 96 Am. J. INT’L L. 237, 238-40 (2002). See also, e.g.,
Ruth Wedgewood, Al Qaeda, Terrorism, and Military Commissions, 96 Am. J. INT’L L. 328,
329 (2002).

* See http://special.scmp.com (last visited July 1, 2004).

® See, e.g. Headline, Bali Bomb Suspect Admits Militant Ties, http://www.CNN.com (last
visited Nov. 8, 2002).

® There are two principal Islamic terrorist groups operating in the Philippines, namely the “Abu
Sayyaf” (“Abu Sayyef” alt. spelling), and the Moro Islamic Liberation Front (MILF). The
Abu Sayyaf is examined in this article because of its members’ active support of terrorist
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with no apparent relationship to U. S. foreign policy were killed by persons
who specifically conducted attacks with the intentions of altering U. S. foreign
policy and killing “non-believers.”’

These instances of terrorism directed primarily against civilians have
renewed popular, legal and other scholarly debate regarding the parameters of
use of force in both the international and domestic contexts. For instance, in
response to the 11 September 2001 attack on the World Trade Center, the
United Nations (U.N.) Security Council adopted Resolution 1368, which
recognizes the inherent right of individual or collective self-defense in
accordance with the U.N. Charter.® Additionally, President George W. Bush
has advanced a doctrine of enemy status and state responsibility.® This
doctrine, apparently loosely based on a traditional law concept of “aiding and
abetting”, is summarized in President Bush’s statement that the United States
would consider as enemies “terrorists and those who harbor them.”*°

In addition to renewed debate on the limits of use of force generally,
there has emerged one regarding use of force in the international context,
focusing on both the notions preemption and anticipatory self-defense. In the
face of mounting international religious-based terrorism and evolving plans to
counter this threat, to a pressing question that has emerged on the world stage
is whether anticipatory self-defense and preemption are legitimate international
law concepts.

This article analyzes the existing concepts of the right of self-defense
and preemption under international law. Part | quickly reviews both the
evolution of warfare and the state of religious-based terrorism. The former
presents a useful starting point for understanding customary international law

activity, their commitment to literalist Quaranic scripture, and their affiliation with al Qaeda.
See, e.g., Headline: Philippines Rebels Raid Towns, Two Civilians Killed, REUTERS, April
24, 2003; see also Headline: Bombs Kill up to 15 at Wharf in the South Philippines, REUTERS,
April 2, 2003. For commentary, see, e.g.,Charles V. Pena, Blowback: The Unintended
Consequences of Military Tribunals, 16NOTRA DAME J. L. ETHICS & Pus PoL'y 119, 129
(2002), citing Lally Weymouth, We Will Do The Fighting, WASH. PosT, Feb. 3, 2002, at B1.

" See, e.g., S.C. Res. 1189, U.N. SCOR, 52d Sess., 3915th mtg. at 110, U.N. Doc. S/RES/1189
(2001). Suicide bombings of the U.S. embassies in Tanzania and Kenya killed more than 200
people, including twelve U.S. citizens, and were allegedly perpetrated by the al Qaeda terrorist
network. In response, in 20 August 1998, the United States launched seventy-nine Tomahawk
missiles against terrorist training camps in Afghanistan and a Sudanese pharmaceutical plant
that the United States identified as a "chemical weapons facility" associated with Osama bin
Laden. See Murphy, supra note 3, at 161. For an insightful statement on the goal of killing
“non-believers,” see James V. Schall, S.J., On the Justice and Prudence of this War, 51 CATH.
U. L.Rev. 1, 11-12 (2001).

8 SIRES/1368, 12 Sept 2001.

° See The White House, National Security Strategy, Sept 17, 2002, available at http://www.
whitehouse.gov/nsc/nssall.html.

19°see Murphy, supra note 3, at 244, citing Address Before a Joint Session of the Congress on
the United States Response to the Terrorist Attacks of September 11, 37 WEEKLY COMP. PRES.
Doc. 1347 (Sept. 20, 2001).
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and its subset, generally referred to as “the laws and customs of war.”
Customary international law provides context to the application and
shortcomings of contemporary codified international law, and, therefore,
serves an important heuristic function in understanding the international legal
limits on combating this increasingly frequent form of terrorism.

It is important to note that this article does not advocate a model of
warfare that is either anti-Islamic or that would employ counter-terrorist
measures that do not comply with international law. Indeed, it condemns any
model that would do either.** There is no dispute, however, that members of
religious-oriented  terrorist groups, typically Islamic fundamentalist
organizations, appear, in their rising prominence, to be ever more willing to
rely on terrorist tactics, and to view their movement as a new religious war.'?
Because no international law doctrine exists in a vacuum, this section is
important in understanding the limits to which the international nations may
respond to the new terrorist threats.

In Part I, contemporary instruments of international law are examined.
In particular, both Article 51 of the U.N. Charter'® and the International Court
of Justice (ICJ) decision, Nicaragua v. United States,** are reviewed for their
respective definitions of the right to self-defense. The limitations expressed
therein are of particular importance because over time, technical innovations
and other societal shifts have changed how war is fought, in a manner beyond
what was envisioned when the U.N. Charter was adopted. This is particularly
true with respect to unconventional phenomena such as the type of terrorism
analyzed in this article. Article 51 of the United Nations (UN) Charter
provides state signatories an “inherent” right of self-defense in response to an
“armed attack.”®® It allows member states a military-based self-defense in

1 Islamic terrorist groups are not, of course, the only religious-oriented terrorist organizations.

For instance, the U.S. State Department has listed the Kach & Kahane Chai as an illegal terror

organization. This Jewish group advances the doctrine of returning Israel to “a biblical state,”

by any means. Likewise, the State Department placed on this list the Ulster Volunteer Force

(UVF), a Protestant group that professes to view Northern Ireland as an exclusive Protestant

enclave. However, unlike the Islamic terrorist groups discussed in this article, neither the

Kach & Kahane Chai nor the UVH seeks to create an authoritarian religious world.

12 See Khaled Abou El Fadl, The Culture of Ugliness in Modern Islam and Reengaging

Morality, 2 UCLA J. IsLamic & NEARE.L. 33, 35 (2003); see also, e.g. Murphy, supra note 3,

at 240, quoting, UK Press Release, 10 Downing Street Newsroom, Responsibility for the

Terrorist Atrocities in the United States, 11 21-22 (Oct. 4, 2001). Id.

3 U.N. CHARTERart. 51.

“ Nicaragua v. United States, 1986 1.C.J. 14 (27 June).

15 Article 51 reads:
Nothing in the present Charter shall impair the inherent right of individual or
collective self defense if an armed attack occurs against a Member of the United
Nations, until the Security Council has taken measures necessary to maintain
international peace and security. Measures taken by Members in the exercise of this
right of self-defense shall be immediately reported to the Security Council and shall
not in any way affect the authority and responsibility of the Security
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either their respective individual or collective capacities.® Also, although not
covered in detail, Article 2(4) of the U.N. Charter places limits on a state’s
ability to threaten the use of force against another state."’

While some prominent scholars of international law contend that
Article 51, like all articles in the U.N. Charter, is to be read narrowly,™ it
appears that the current U.S. administration has departed from that view and
has opted to adopt the doctrines of both anticipatory self-defense and
preemption.  For instance, it may be argued that the post-11 September
invasion into Afghanistan constituted an act of anticipatory self-defense, while
the decision to wage war in Irag was more a matter of preemption. Examining
the status or viability of these two doctrines under international law is the key
focus of this article, as well as understanding the distinctions and uses of each
within the context of grappling with international religious-based terrorism, the
newest threat to international peace and security.

Part Il will tie the two prior sections together by analyzing the
potential use of preemption in the current context of dealing with terrorism.
Part 11l also provides analyzes of terrorism as an “international crime,” and
state assistance to terrorist organizations. This section then assesses the
legitimacy of the separate doctrines of anticipatory self-defense and
preemption. In the end, this article concludes that both anticipatory self-
defense and preemption are credible theories in limited circumstances,
including those in which an organization employs a visible strategy of terror.'°
Where such strategy is employed, the group and its supporters may be
permissibly subject to a response employing military force.

INTRODUCTION

A. The Evolution of Interstate Warfare, the Doctrine of First Attack, and
the Emergence of Modern Terrorism

The evolution of warfare and the development of customary
international law (and its subset, the law of war) are tightly interwoven. It is

Council under the present Charter to take at any time such action as it deems
necessary in order to maintain or restore international peace and security.

U.N. CHARTER art. 51.

1d.

17 Article 2(4) reads:
All members shall refrain in the international relations from the threat or use of force
against the territorial integrity or political independence of any state, or in any other
manner inconsistent with the purposes of the United Nations.

U.N. CHARTER art. 2(4).

18 See, e.g., Eric Pedersen, Controlling International Terrorism: An Analysis of Unilateral

Force and Proposals For Multilateral Cooperation, 8 TOLEDO L. Rev. 209, 213 (1976).

9 As evidenced by, inter alia, group membership, historical pattern of violence and stated

goals.
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not possible to understand international principles applicable to warfare
without their being placed into some historical context. Consistent with this
general observation, it is difficult to review and address the vitality of the
concepts of self-defense, anticipatory self-defense, and preemption without
having an understanding of the evolution of, and interrelationship between,
warfare and customary international law. Because these concepts were first
developed during a period that pre-dates the rise of modern technology, and
during a period in which it was reasonably expected that large scale
international violence would be restricted to conventional clashes between
large nation states, it is challenging to understand the application of these
concepts to modern forms of terrorism. Our discussion, therefore, next
examines in some detail conventional customary international law and
interstate warfare norms within the context of modern religious-based
terrorism.

B. Conventional War Between States and the Interwoven Development of
Customary International Law

Warfare has a long history that pre-dates recorded civilization. The
fact that civilian populations are victims during warfare is nothing new to
history. Indeed, ancient history is replete with instances of cities being sacked
and peoples decimated as a norm.*® For example, the Old Testament states
conditions under which enemy cities may be destroyed and people enslaved.”
And some of the earliest recorded instances of fighting show whole
populations were considered as combatants.?*> This ancient view of warfare,

2 See, e.g., DOYNE DAWSON, THE ORIGINS OF WESTERN WARFARE 1 (1996).

2 For example, an ancient norm of war can be found in the Old Testament. The war code of

DEUTERONOMY states:
When you draw near a city to fight against it, offer terms of peace to it. And if its
answer to you is peace and it opens to you, then all the people who are found in it
shall do forced labor for you and shall serve you. But if it makes no peace with you,
but makes war against you, then you shall besiege it; and when the Lord your God
gives it to your hand you shall put all its males to the sword, but the women, and the
little ones, and the cattle, and everything else in the city, all its spoil, you shall take as
booty for yourselves; and you shall enjoy the spoil of your enemies, which the Lord
your God has given you. Thus you shall do to all the cities which are very far from
you . . .. you shall save nothing alive that breathes, but you shall utterly destroy them,
the Hittites and the Amorites, the Canaanites and the Perizittes, the Hivites and the
Jebusites, as the Lord your God has commanded; that they may not teach you to do
according to all their abominable practices which they have done in the services of
their gods, and so to sin against the Lord your God.

DEUTERONOMY 20:10.

%2 See, e.g., BRIAN CAVEN, THE PUNIC WARS 273-295 (1980). After Carthage's second revival

following the defeat of Hannibal, the Roman Republic's government concluded that the

necessity of Carthage's destruction far outweighed any economic gain that Rome could accrue

by a continued trade relationship. Id. See also DAWSON, supra note 20, at 1.
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which was at one time widely accepted by sovereigns and scholars alike, in
part contributed to the destruction of whole societies.”® For instance, in the
Iliad, Homer wrote that the sack of Troy included the slaughter of males of all
ages.?* It may also be noted that in the First Crusade (1099-1103), the
Christian Crusaders sacked Jerusalem, along with several other cities, and
slaughtered the inhabitants regardless of age, gender, or religion.”®

While this article focuses on modern, international legal concepts of
use of force, it is important to note that much of contemporary international
laws, particularly “the law and customs of war,” was designed to prevent the
type of slaughter witnessed through much of history. Likewise, it is evident, as
discussed below, that many modern religious-based terrorists continue to
disregard any recognition of these legal concepts.

During the last 400 years, the concept of legitimate self-defense and
other accepted practices of warfare have continued to slowly evolve. These
norms have developed against the backdrop of the limitations of the
technology of the day. Customarily, warfare occurred with ample warning, not
only to the participants, but also to states located near the fighting.?®

For instance, the Thirty Years War (1618-1648) began when
ambassadors from the Holy Roman Emperor, Maximilian, notified the leaders
of Bohemia that restrictions were being placed on their practice of the
Protestant faith.?” With this notification came a warning that should the
restrictions be ignored, armed intervention would result.?® The Bohemian
leaders responded, in what has become known as the “Defenestration of
Prague,” by throwing the ambassadors out of a second story window.?
Austrian Military forces allied to Maximilian then responded by invading

% See, e.g., THE BOOK OF WAR: 25 CENTURIES OF GREAT WAR WRITING xix (John Keegan ed.,

1999).

24 See, e.g., Homer, THE ILLIAD (Alston H. Chase et al. eds., 1950).

% See, e.g., MORRIS BisHOP, THE MIDDLE AGES 96-99 (1968), citing the Twelfth Century

chronicler Raymond of Agiles:
Some of our men cut off the heads of our enemies; others shot them with arrows, so
that they fell from the towers; others tortured them longer by casting them into flames.
Pikes of heads, hands, and feet were to be seen in the streets of the city. It was
necessary to pick one’s way over the bodies of men and horses. But these were small
matters compared to what happened at the Temple of Solomon. If | tell the truth, it
will exceed your powers of belief... men rode in blood... Indeed it was a just and
splendid judgment of God, that this place should be filled with the blood of
unbelievers who had suffered so long under their blasphemies.

Id.

% See, e.g., J.V. POLISENSKY, THE THIRTY YEARS WAR 1 (Robert Evans trans. 1971); see also

C. V. WEDGWOOD, THE THIRTY YEARS WAR, 77-80 (2d ed. 1949).

" \Wedgewood, supra note 26, at 78.

81d. at 79.

2d.
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Bohemia, eventually leading to a conflict that directly included all major
European powers except England.®

The Thirty Years War marked a turning point in international warfare
because of the size and scope of the conflict, as well as the impact of that war's
conclusion on the borders of Europe.®* It also marked a turning point in
international law scholarship relating to the laws and customs of war. Notably,
during this period of conflict, Hugo Grotius (1618-1648), wrote De Jure Belli
Ac Pacis Libiri Tres, which has had a large impact on international law
scholarship and what would be viewed as permissible acts of warfare. %
Grotius observed that an important distinction should be made between
combatants and non-combatants to a conflict, with combatants subject to the
rigors of warfare, and non-combatants spared inasmuch as possible. *
Additionally, Grotius believed that any resort to armed force should occur only
for legitimate purposes and after diplomacy failed.3* Other writers also
developed notions to make warfare more humane by by insisting that warring
nations seek to minimize inflicting suffering on non-combatant populations.®

% |d. See also Polisensky, supra note 26, at 258. Polisensky writes, “The War was such a
protracted and intensive undertaking that it demanded entirely new methods of military
organization and the maintenance of armies.” Id.
% See, e.g., GEOFFREY SYMCOX, WAR DIPLOMACY AND IMPERIALISM 1618-1763 1 (1974),
citing MARSHAL SAXE, REVERIES ON THE ART OF WAR.
%2 1n 1625, appalled by the slaughter of the Thirty Years War, Hugo Grotius explained why he
chose to write De Jure Belli Ac Pacis Libiri Tres (Three Books on the Law of War and Peace),
the work commonly acknowledged as inaugurating the modern law of nations:
Throughout the Christian world | observed a lack of restraint in relation to war, such
as even bharbarous races should be ashamed of. | observed that men rush to arms for
slight causes or no causes at all, and that when arms have once been taken up there is
no longer any respect for law, divine or human; it is as if, in accordance with a
general decree, frenzy had openly been let loose for the committing of all crimes.
Id., cited in Mark W. Janis, Law War and Human Rights, International Courts and the Legacy
of Nuremberg, 12 CONN. J. INT'L L. 161, 162 (1997), quoting HuGo GROTIUS, DE JURE BELLI
Ac PAcis LIBRI TRES 20 (Kelsey trans. 1913). Grotius has been cited by federal courts on 198
occasions. See, e.g., Herrera v. United States, 222 U.S. 558 (1912) (decision effecting the laws
of war at sea). See also, e.g.,, The London Packet, 18 U.S. 132, 5 Wheat. 132 (1820)
(disposition of seized private property in wartime). See also, United States v. Yousef, 327
F.3d 56 (2d Cir 2003).
¥ See ROSALYN HIGGINS, GROTIUS AND THE DEVELOPMENT OF INTERNATIONAL LAW IN THE
UNITED NATIONS PERIOD, IN INTERNATIONAL RELATIONS, 267, 275 (Hedley Bull, Benedict
Kingsbury & Adam Roberts eds. 1990).
% See, e.g., Judith Gail Gardam, Proportionality and Force in International Law, 87 AMm. J.
INT’L L. 391, 396 (1993); see also Michael T. Morley, The Law of Nations and the Offenses
Clause of the Constitution, 112 YALE L. J. 109, 125 (2002).
% See, e.g., EMERIC DE VATTEL, LES DROIT DES GENS, OU, PRINCIES DE LA Lol NATURELLE,
APPLIQUE A LA CONDUITE ET Aux AFFAIRES DES NATIONS EY DES SOUVERAINES [The Law
of Men or Principles of National Law Applied to the Conduct and Affairs of Nations and
Sovereigns] (Charles G. Fenwick trans. pub'd. as THE LAwW OF NATIONS, Wash. D.C. 1916)
(1758). See also GEOFFREY BEST, HUMANITY IN WARFARE (1980)).
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One means for enforcing humanitarian norms in warfare revolved
around lessening the efficacy of the “surprise attack.”®® With the rise of the
industrial age and the empires of European powers expanding around the world,
it became recognized that successful war strategy must emphasize the timing
and speed of transporting troops to the battlefield.*”  Moreover, as the
population of Europe increased, as other industrialized nations rose to
prominence and as economies expanded, the size of standing armed forces
grew considerably.® By the Nineteenth Century, European wars were won, in
large measure, by the military that was mobilized and transported to the front
the fastest. For example, in 1870, a Prusso-German Army defeated a larger
French Army in France while the latter was still under a state of mobilization.*

Also, while surprise attacks were nothing new to warfare, over time,
with advances in technology, the ability to carry out such attacks became
greater.”> The Japanese surprise attacks on the Russian Fleet at Tsushima in
1905* and the U. S. Pacific Fleet at Pearl Harbor are examples in which such
ability had significant military impacts, at least in the short-term. However,
these examples are by no means the only ones.”? Historically, the use of a
"surprise attack" was justified on a claim of self-defense.*®* However, such

*d.
% Symcox, supra note 31, at 200. See also, MARC FERRO, THE GREAT WAR, 1914-1918, 28-
31 (1960).
® NEIL M. HEYMAN, DAILY LIFE DURING WORLD WAR |, 12 (2002). In August 1914, the
German Army fielded 800,000 men in uniform, and an additional 2,900,000 men were
mobilized from the reserves. The French Army, in comparison, numbered 540,000 men, with
an additional 1,400,000 being mobilized as reserves by the end of the month. During World
War 1, France fielded a military force of 7.8 million men. Roughly one-fifth of the total
population wore a military uniform sometime during the war. Over one million of these men
were killed in combat. Id. at 15.
¥ See, e.g., MICHAEL HOWARD, THE FRANCO PRUSSIAN WAR: THE GERMAN INVASION OF
FRANCE, (2001). The Franco-Prussian War of 1870 was a preview of World Wars | and 11, in
the sense that each war involved a mass mobilization of populations, and industrial advantages
played a direct role in victory. See also FERDINAND FOCH (MARSHAL OF FRANCE), THE
PRINCIPLES OF WAR (1918).
“0 See, e.g., GORDON PRANGE, AT DAWN WE SLEPT: THE UNTOLD STORY OF PEARL HARBOR
(1981).
* See also, JOHN A. WAITE, THE DIPLOMACY OF THE RUSSO-JAPANESE WAR 125 (1964).
Waite writes:
The Japanese principle, stated by Foreign Minister Baron Jurato Komura, was that
time was on the Russian’s side, who were building up military strength in the region.
Japan felt that Korea and Manchuria were rightly theirs. The Japanese could not
prevail in a prolonged war and decided to strike first.
“2 |d. See also EDWIN A. FALK, FROM PERRY TO PEARL HARBOR, THE STRUGGLE FOR
SUPREMACY IN THE PACIFIC (1974).
* 1d. For example, Prime Minister Tojo's cabinet believed that war with the United States was
a necessity as a result of the de facto economic blockade policy established by Franklin
Roosevelt. While this belief was roundly considered meritless by the war’s victors, it did
supply the cabinet and emperor the basis for accepting the Pearl Harbor attack and subsequent
invasion of the Philippines.
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attacks were seldom in actuality a surprise to the warring nations, because
often the attacks were preceded by failed diplomacy and national hostility.

Historically, armed conflict between nations was preceded by official
warnings. For example, before World War |, Great Britain Prime Minister
Herbert Asquith’s government publicly claimed as the justification for
Britain’s entry into the war alliance obligations and German violation of
Belgian neutrality.** On 4 August 1914, British Foreign Minister Lord Edward
Grey warned the German Government “to evacuate Belgium or conflict would
ensue.”* In response, German Chancellor, Bethman-Holweg, called the
neutrality agreement a “scrap of paper,” and proclaimed that “necessity knows
no law” to the Reichstag.*®

While states rarely took into account the laws of war when formulating
strategy, pre-World War | German strategy fundamentally ignored prevailing
laws and customs of war.*’ For instance, the 1914 invasion of France and
Belgium was based in large part on a plan by the then former Chief of the
German General Staff Graf Alfred von Schlieffen, which called for an invasion
of Luxembourg, Belgium and the Netherlands, regardless of the neutral status
of those states.*® Regardless of the conduct of German forces in the occupied
portions of Belgium and France, the invasion of a neutral clearly violated an
international agreement considered to have the force of law.

After the war, violations of the law of war against civilian populations
received some attention in the trials of German officers.*® However, in what
has become known as the “Leipzig Trials,” there was a general failure to
successfully criminalize the conduct of brutalizing civilians.®®  More
importantly, at the time, the German entry into war, was not per se viewed by
the international community as an international crime, but rather as a question
of responsibility.® The Treaty of Versailles required Germany to accept all

* See, e.g., BRIG. GEN. SIR JAMES EDWARDS, A SHORT HISTORY OF WORLD WAR | 9-24 (2d.
ed. 1968); see also MARC FERRO, THE GREAT WAR 40 (1969); and see also, BARBARA
TUCHMAN, THE GUNS OF AUGUST (1959).
*® Ferro, supra note 44, at 45.
“1d.
“1d.
*® See, e.g., Gunther E. Rothenberg, Moltke, Schleiffen, and the Doctrine of Strategic
Envelopment, in MAKERS OF MODERN STRATEGY (1986).
% See, e.g., M. Cherif Bassiouini, Current Development: The United Nations Commission of
Experts Established Pursuant to Security Council Resolution 88 AM. J. INT’L L. 784, 785
(1994).
% See Timothy L.H. McCormack, Conceptualizing Violence, 6 ALB. L. REv. 681, 698-99
(1997), citing JAMES F. WILLIS, PROLOGUE TO NUREMBERG: THE POLITICS AND DIPLOMACY
OF PUNISHING WAR CRIMINALS OF THE FIRST WORLD WAR 9-10 (1982).
5! See, e.g., Jonathon A. Bush, The Supreme Crime and its Origins: the Lost Legislative
History and the Crime of Aggressive War, 102 CoLumB. L. Rev. 2324, 2331 (2002).
Professor Bush writes:
The terrible war that began in August 1914 seemed to make a mockery of these legal
rules from the previous half century, but it also fueled a demand on the Allied side for
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war guilt and pay reparations.® While German political leaders were not
specifically charged with aggression or prosecuted for violations of the law of
war, the fact that Germany was required to accept all war guilt at Versailles
indicated a reticence to permit a “first strike” doctrine in conventional
international relations.>

The experience of World War Il confirmed this reticence, with the
adoption of Article 51 of the U. N. Charter. For instance, at the conclusion of
World War 11, the allies constructed two separate tribunal systems in Europe
and Asia for prosecuting individuals who violated the laws and customs of war.
These tribunals, called the International Military Tribunals (IMT), de facto
criminalized armed aggression because several of the individuals prosecuted
had taken part in the respective decisions to wage war.>* For instance, one of
the jurisdictional offenses was titled “crimes against the peace.”* These
crimes were defined as the "planning, preparation, initiation or waging of a war
of aggression, or a war in violation of international treaties, agreements or
assurances, or participation in a common plan of conspiracy for the
accomplishment of any of the foregoing.”*®

Surprise attacks, then, were viewed as a move of armed aggression, but
only insofar as these attacks occurred without provocation.”” Consequently,
the tribunal’s decision to charge the crime of aggression could not be read so
broadly as to prevent a state from defending itself, preemptively, in the face of
armed invasion from another state.”®

A debate over the meaning of self-defense under international law has
continued since the IMT. In putting the debate in perspective, some post-

war crimes trials for culpable Germans. Most of the attention centered on specific,
widely publicized atrocities such as the rape of Belgian women, the machine gunning
by U-boat crews of lifeboat victims, the burning of the Louvain library and the
destruction of the Soissons and Senlis cathedrals, the executions of British Captain
Fryatt and Nurse Edith Cavell, the mistreatment of Allied POWSs, and, for American
audiences, the sinking of the Lusitania. But a few commentators included the demand
that Kaiser Wilhelm Il and his senior ministers be punished for planning and initiating
a war of aggression . . . .

Id. citing Otto Erickson, A Judicial Reckoning for William Hohenzollern, 22 LAw NOTES 184,

186 (1919).

°2 See generally Treaty of Versailles, June 28, 1919, arts. 231-263, reprinted in BERNARD M.

BARUCH, THE MAKING OF THE REPARATION AND ECONOMIC SECTIONS OF THE TREATY (1970).

%% See Ferro, supra note 44, at 123.

> See, e.g., Leila Nadya Sadat, Symposium Issue: The International Court: The Establishment

of the InternationalCourt: From the Hague to Rome and Back Again, 8 MICHIGAN ST. U.-

DETROITC. L. INT’L L. J. 97, 106 (1999).

% Agreement for the Prosecution and Punishment of the Major War Criminals of the European

éxis, Aug. 8, 1945, 59 Stat. 1544, 82 U.N.T.S. 280, Article 6(a).

Id.
> See, e.g., Theodore Meron, Defining Aggression for the International Criminal Court, 25
%UFFOLK TRANSNAT’L L. REV. 1, 6 (2001).
Id.
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Second World War examples are helpful. In particular, the Arab-Israeli
conflict has been the source of several such examples.

Since World War 11, there have been numerous instances in which one
state threatens one or more other states with an armed buildup of forces,
accompanied by official statements of impending war. The June 1967 so
called "Six Day War " between Israel on the one side, and Egypt, Jordan and
Syria on the other, is a clear example of this phenomena.>® In the months prior
to the Israeli air attack against Egyptian military targets, Egyptian president
Gamel Nasser ordered United Nations peacekeepers out of the Gaza and Sinai
regions bordering Israel.®® The Egyptian leader ordered a massive military
buildup in preparation of an armed invasion into Israel.®* Also, Egyptian and
other Arab government officials publicly enunciated their desire to "drive
Israel into the sea."®® In reaction, Israeli strategists were convinced that their
best hope of victory was to strike Egyptian military forces first, and
subsequently, in June 1967, the Israeli Air Force attacked targets in Egypt. ®
Within six days, Israel secured the Sinai peninsula, the West Bank and Golan
Heights ** The Israeli decision to engage in a first strike against Egyptian,
Syrian, and Jordanian military targets resulted in debate regarding the
international law norms for self-defense.®

After the Six Day War, the Middle East has continued to be a region of
dangerous conflict. There exists little resolution regarding acceptance of Israel
by Arab states, and little resolve by Israel to accept a Palestinian state. In 1973,
Egyptian and Syrian military forces attacked Israel without diplomatic warning.
% This attack coincided with the Yom Kippur religious holiday,®’ the most
important holiday in Judaism.®® The Israeli political and military leadership

% See, e.g., MICHAEL OREN, Six DAYS OF WAR, JUNE 1967 AND THE MAKING OF THE MODERN
MIDDLE EAST 63 (2002).

8 1d. Israel shares a border with Egypt to its southwest, Jordan to its east, and Syria and
Lebanon to its north. In 1967, its only non-hostile border was the Mediterranean Ocean to its
west.

°L1d. at 64.

%2 1d.

% 1d. at 67. Oren notes that the U. S. government, occupied in Vietnam, made no promise of
aiding Israel if Egypt attacked. Moreover, some evidence suggests that the Soviet government
encouraged Nasser to strike first. The Israelis were aware of the Kremlin’s interest in such an
attack. Id.

®1d. In 1967, the Sinai Peninsula belonged to Egypt. It served as a “buffer region” between
Egypt and lIsrael. Likewise, the Golan Heights, a series of escarpments forming a border
between Syria and Israel, has served a similar function.

% See, e.g., Quincy Wright, The Middle East Crisis, and Amos Shapira, The Six Day War and
the Right of Self Defense in 2 THE ARAB ISRAELI CONFLICT 5-21, 107-32, 205-20 (John N.
Moore ed., 1974).

% See, e.g., MARTIN VAN CREVELD, MILITARY LESSONS OF THE YoM KIPPUR WAR,
HISTORICAL PERSPECTIVES (1975). See also, e.g., Louis Rene Beres, Why Israel Should
6A;brogate the Oslo Accords, 12 AM. U. J. INT’L L. REV. 267 (1997).

>la
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had believed that their opponents would respect a religious holiday, if nothing
more, out of concern over potential international reaction. Israeli forces
eventually recovered most lost positions with the assistance of U.S. airlift
support.”  After Israeli forces became poised to conquer Syria, they were
thwarted, in part, by a Soviet threat of entry into the conflict.”” Although this
conflict ended by agreement between the parties, with the exception of Egypt
and Jordan, most Arab states considered themselves to be in a de facto state of
war with Israel.”

Another historical example worth examining for what it may reveal
about the current state of the norm of self-defense in international law, is the
Israeli attack on the Iragi Osiraq nuclear facility in 1981. In the late 1970s, the
Iragi government had purchased the facility from France, where it had
undergone construction at Osiraq.’> Because the reactor was capable of both
supplying energy as well as fissile material for nuclear weapons, and because
the Iragqi government’s continued strong anti-Israeli rhetoric, the Israeli
government concluded that the reactor constituted a significant “downrange”
threat to its existence.” In a climate of anti-Israeli terrorism, the possibility of
a nuclear strike was viewed by Israeli officials as so likely as to pose a realistic
threat to Israeli security.”

On June 7, 1981, Israeli aircraft destroyed the reactor in a raid that also
resulted in the death of a French engineer.”” While the Israeli government
claimed a right of self-defense as its justification, its argument was not
generally accepted within the international community.”® Indeed, both the
General Assembly and the Security Council condemned Israel's use of force
against the reactor.”” Just as in the case of Israel's first strike during the Six
Day War, Israel’s strike against the Iragi reactor generated further debate over
the parameters of self-defense.”

*1d.

1d.

d.

72 See, e.g., Lt Col Uri Shoham, The Israeli Aerial Raid Upon the Iragi Nuclear Reactor and
the Right of Self Defense, 109 MiL L. Rev. 191 (1985). lIsrael's perception was reflected in a
statement issued by its government after the attack: "We were therefore forced to defend
ourselves against the construction of an atomic bomb in Irag, which would not have hesitated
to use it against Israel and its population centers." N.Y. TIMES, June 9, 1981, at A8, col. 2.

73 Shoham, supra note 72, at 208.

“1d.

d.

®1d. at 191.

1d.

™ 1d. See also Colonel Guy G. Roberts, The Counter-Proliferation Self Help Paradigm: A
Legal Regime for Enforcing the Norm Prohibiting Weapons of Mass Destruction, 27 DEN. J.
INT'L L. & PoL’y 483 (1999); see also, Louis Rene Beres & Yoash Tsiddon-Chatto,
Reconsidering Israel's Destruction of Iraq's Osiraq Nuclear Reactor, 9 TEMPLE INT'L & CoMP.
L.J. 437 (1995); see also W. Thomas Mallison & Sally V. Mallison, The Israeli Aerial Attack
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This section has provided just a brief sampling of relevant examples
from military history. The instances presented show that conventional
international law norms are suited for application to traditional interstate
armed-conflict. Nonetheless, this body of law, as conventionally construed by
scholars, still presents, at best, a limited framework for defense against modern
terrorism. Below, the reasons for this conclusion become clearer as modern
terrorism is analyzed.

C. The Reemergence of Religious—based Terrorism (the Islamic Model)

The term “terrorism” is over two centuries old.” While the there have
been different definitions of the term,® generally it is meant to refer to the
threat or use of violence with the intent of causing fear among the public, in
order to achieve political objectives.®* A component of terrorism is to conduct
military-like operations with a strategy of pursuing, at a minimum, political
change.®> However, the most distinguishing difference between terrorist
operations and legitimate military operations is the general attention and
willingness of the former on threatening to carry out, or carrying out, acts of
violence against civilian targets.

It is problematic to consider all groups labeled as “terrorists” as
conducting similar operations for like-minded goals. There are simply too
many organizations, with many different goals in mind. However, the general
philosophical aims and methods employed by such groups have existed for
thousands of years,®® they encompass a strategy seeking to create political,
religious, or social change. How wide or encompassing the goal of such social
change differs from organization to organization. For instance, the Irish
Republican Army (IRA), discussed below, has never intended to create “an

of June 7, 1981, Upon the Iraqi Nuclear Reactor: Aggression or Self Defense?, 75 VAND. J.
TRANSNAT'L L. 417 (1982).

™ Frank Biggio, Neutralizing the Threat: Reconsidering Existing Doctrines in the Emerging
War on Terrorism, 34 CASE W. REs. J. INT’L L. 1, 6 N.20 (2002), citing MICHAEL CONNOR,
TERRORISM: TS GOALS, ITS TARGETS, ITS METHODS, THE SOLUTIONS 1 (1987).

8 One author of a research guide to terrorism listed 109 different definitions of terrorism. A.
Schmid, POLITICAL TERRORISM; A RESEARCH GUIDE (1984); see also WORLD Book
DICTIONARY 135, 2148-49 (1973). Noting that there is not an internationally accepted
definition of terrorism, military historian Caleb Carr recently wrote about what an acceptable
definition should include: “Certainly terrorism must include the deliberate victimization of
civilians for political purposes as a principal feature—anything else would be a logical
absurdity.” Professor Caleb Carr, Wrong Definition of War, WASH. PosT, July 28, 2004, at
Al9.

81 See W. THOMAS MALLISON AND SALLY MALLISON, THE CONCEPT OF PUBLIC PURPOSE
TERROR IN INTERNATIONAL LAW, 67 (M.C. Bassiouni ed. 1975).

8 See, e.g., JAMES M. POLAND, UNDERSTANDING TERRORISM: GROUPS, STRATEGIES AND
RESPONSES 11 (1988).

# Biggio, supra note 79, citing RICHARD CLUTTERBUCK, TERRORISM IN AN UNSTABLE WORLD
3(1994).
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Irish World.”® In contrast, the fundamentalist Islamic movements discussed
in this article desire to spread the word of “the Prophet” throughout the world
through armed means.®

Towards the close of the Twentieth Century, Western nations began
recognizing terrorism as the preeminent threat of the day and, accordingly,
began defining it in precise legal terminology. The United States has recently
called it “the biggest threat to our country and the world”,®® and the United
States Code now defines terrorism as “premeditated, politically motivated
violence perpetrated against non-combatant targets by sub-national groups or
clandestine agents.®”  The Department of Defense (DOD) recently defined
terrorism as “the calculated use of unlawful violence or the threat of unlawful
violence to inculcate fear; intended to coerce or intimidate governments or
societies in the pursuit of goals that are generally political, religious, or
ideological 2 British law now defines terrorism in a similar way. Part 20 of
the British Prevention of Terrorism Act of 1989 states that: "terrorism means
the use of violence for political ends and includes any use of violence for the
purpose of putting the public or any section of the public in fear.”®® Although
reflecting the still underdeveloped municipal law of nations grappling with
terrorism, both the United States and Britain have criminalized terrorism, but
have not differentiated between types of terrorism within their respective
criminal codes.

While terrorist groups are not necessarily dependent on state support,
religious-based terrorist groups often receive support from states via

8 See, e.g., U.S. Department of State, Appendix B: Background on Terrorist Groups for 2000.
The State Department description of the IRA’s goals is fairly benign. It reads as follows:

Terrorist group formed in 1969 as clandestine armed wing of Sinn Fein, a legal
political

movement dedicated to removing British forces from Northern Ireland and unifying
Ireland. Has

a Marxist orientation. Organized into small, tightly knit cells under the leadership of
the Army

council.
Id. Yet, it should be noted that the IRA, according to the State Department, relied on state-
sponsorship and has received funds and training from sympathizers in the United States.
% See, e.g., Bassam Tibi, The Fundamentalist Challenge to the Secular Order in the Middle
East, 23 FLETCHER F. WORLD AFF. 191, 192-93 (1999), citing ABDULRAHMAN A. KURDI, THE
ISLAMIC STATE: A STUDY BASED ON THE ISLAMIC HOLY CONSTITUTION 39 (1984).
% See S.C. Res. 1368, U.N. SCOR, 56th Sess., 4370th mtg., U.N. Doc. S/RES/1368 (2001).
See also Statement by the Secretary General of NATO Lord Robertson (Oct. 2, 2001) available
at http://www.nato.int/docu/speech/2001/s011002a.htm.
8722 U.S.C. § 2656(d)(1).
% Brig. Gen. Charles Dunlap Jr., International Law and Terrorism: Some ‘Qs and As’ for
Operators, ARMY LAw. 23 (2002), citing Joint Chiefs of Staff, Joint Pub. 1-02, DOD
Dictionary of Military and Associated Terms 443 (12 Aug. 2002).
8 Emanuel Gross, Terrorism and the Law: Democracy in the War Against Terrorism--the
Israeli Experience, 35 Loy. L. A. L. Rev. 1161, 1165 (2002), citing British Prevention of
Terrorism Act (Temporary Provisions), 1989, at 20.
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governmental-sponsored support for fundamentalist Islamic movements.*® The
origins of some of these religious-based terrorist groups can be traced to the
failed Pan-Arab and Pan-Islamic movements, which began in the Nineteenth
Century.*

Each major world religion has a core constituency of possible terrorist
groups. However, since World War 1I, fundamentalist Islamic movements
have emerged in the forefront of those groups willing to engage in acts of
terrorism with state backing. For instance, the organization al Qaeda, backed
by the government of Afghanistan, was based in Afghanistan until being
substantially defeated there by the U.S.-led war there. Likewise, other
groups have received sanctuary and backing from such states as Syria, Libya,
Iran, and Irag.”®> Moreover, Hizballah has received considerable aid from Syria
and Iran.** Hamas, too, has received financial and weapons support from not
only Syria and Iran, but also from Saudi Arabia.*> And the Philippine-based

% See, e.g., Audrey K. Cronin, Rethinking Sovereignty: American Strategy in the Age of
Terrorism, in 44 Survival # 2, 122 (2002). Cronin writes:
Despite its nomenclature, religious terrorism actually mixes both political and
religious motivations and is, as a result, probably the most dangerous - it has open-
ended or less “rational” aims, is less predictable and, in recent years at least has
tended to aspire to cause more casualties than other types. Religious terrorism
represents a dangerous combination of political aims animated by the ideological
fervour of a deeply spiritual commitment - either real or (depending on the group - or
even the individual) contrived. In this type of terrorism, the “audience” may or may
not have human form, and the aims may or may not reflect a rationality that is
obvious to anyone but the “divinely inspired” perpetrator (or his followers).
Id.
%1 See, e.g., Charles R. Davidson, Reform and Repression in Mubarak's Egypt, 24 FLETCHER F.
WORLD AFF. 75, 88-92 (2000) (tracing the rise and activity of the Muslim Brotherhood
organization). See also, e.g., Bassam Tibi, supra note 85, at 191-92.
% 1d. However, it had operated from the Sudan, Somalia, and Saudi Arabia, and it received
considerable financial support from persons in several other areas. Id.
% See, e.g., Professor Sompong Sucharitkul, Jurisdiction, Terrorism and the Rule of
International Law, 32 GOLDEN GATE U. L. Rev. 311, 316 (2002).
% See, e.g., Global Security website at, http://www.globalsecurity.org. Hizballah is also
known by different names, such as “Islamic Jihad,” “Islamic Jihad for the Liberation of
Palestine,” “Organization of the Oppressed, Revolutionary Justice Organization,” and
“Ansarollah” (trans. “Partisans of God”). See Yonah Alexander, Middle East Terrorism:
Selected Group Profiles 33-47 (JINSA 1994) (hereinafter Group Profiles). Hizballah is mainly
dedicated to the creation of a wholly fundamentalist Shia Islamic state in Lebanon and the
destruction of Israel. See also Terrorist Group Profiles, U. S. Navy, Naval Post-Graduate
School, Dudley Knox Library (in possession of author); and Global Security website at
http://www.globalsecurity.org, describing Hizballah’s activities, ranging from the murder of
Israeli citizens to hostage taking of European and American citizens. Id.
% See, e.g., U.S. Dept. of State release, Patterns of Global Terrorism (2000), at Appendix B.,
(in possession of author). Formed in late 1987 as an outgrowth of the Palestinian branch of the
Muslim Brotherhood, various Hamas elements have used politically motivated violent and
non-violent means, including terrorism, to pursue the goal of establishing an Islamic
Palestinian state in place of Israel. Hamas is a loosely structured organization, with some
elements working clandestinely, and others working openly through mosques and social
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Abu-Sayyef Group (ASG) has received aid from various Arab entities.”® It
should be noted that some scholars of terrorism believe that fundamentalist
Islamic movements are increasingly evolving away from state sponsorship and
toward complete independence, arguably making them freer to pursue even
more dangerous acts.”” At the philosophical and theological core of these
movements is the concept of “Jihad,” meaning “holy war.”®® The concept is
generally premised on condoning warfare against perceived enemies of
Islam,®® employing a literalist reading of select verses of Islamic scripture.

Typically, the goals of religious-based terrorism include gross societal
change, rather than national self-determination, which is often the goal of non-
religious-based forms of terrorist organizations. Unlike state-centered warfare,
terrorism employs secrecy as its core attack strategy.® Most terrorist groups,
whether religious-based or not, strike without any warning.’® And while the
ultimate aim of such groups may be to affect policy change, unlike the conduct
of the military forces of modern nations, their attacks generally focus on
civilian non-military targets.’® To militant fundamentalist Islamic terrorist
groups, the conventional “laws of war” become an unused guideline, in part,
because such laws are hardly divine.!®® Thus, international law has little or no
influence on these non-state, terrorist actors.

service institutions to recruit members, raise money, organize activities, and distribute
propaganda. Hamas personnel have conducted many attacks--including large-scale suicide
bombings--against Israeli civilian and military targets. In the early 1990s, they also targeted
suspected Palestinian collaborators and Fatah rivals. They also have received funding from
Palestinian expatriates, Iran, and private benefactors in Saudi Arabia and other Arab states. Id.
Some fundraising and propaganda activities take place in Western Europe and North America.
Id.
% See id. ASG engages in bombings, assassinations, kidnappings, and extortion to promote an
independent Islamic state in western Mindanao and the Sulu Archipelago, areas in the southern
Philippines heavily populated by Muslims. ASG raided the town of Ipil in Mindanao in April
1995--the group's first large-scale action--and kidnapped more than thirty foreigners, including
a U.S. citizen in one year alone. Id.
°" See, e.g., Edgardo Rotman, The Globalization of Criminal Violence, 10 CORNELL J. L. &
Pus. PoL’Y 1, 21 (2000).
% See, e.g., El Fadl, supra note 12, at 60. El Fadl writes:
In the age of post-colonialism, Muslims have become largely preoccupied with the
attempt to remedy a collective feeling of powerlessness and a frustrating sense of
political defeat, often by engaging in highly sensationalistic acts of power symbolism.
Id.
% Id. See also infra notes 116 and 117, and associated text.
100 See, e.g., Gregory M. Travalio, Terrorism, International Law, and the Use of Military
Force, 18 Wis. INT’L L. J. 145 (2000).
101 |d
102 |d
103 See, e.g., El Fadl, supra note 12, at 67-68. El Fadl writes:
With the deconstruction of the traditional institutions of religious authority emerged
organizations such as the Jihad, al Qa'ida, and the Taliban, who were influenced by
the resistance paradigms of national liberation and anti-colonialist ideologies, but also
who anchored themselves in a religious orientation that is distinctively puritan,
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Despite the denial by many terrorist groups that international applies to
them, it has been more frequently argued by scholars and statesmen that a
terrorist constitute a hostis humani generis, or “enemy of the human race.”***
While this term emerged in the Eighteenth Century as chiefly applicable to
pirates, certain practices, universally condemned under international law, are
now embraced within the ambit of the term as well.’®® Similarly, a growing
body of law and scholarship considers terrorist acts as jus cogens violations,'*
making states that aid and abet such organizations also joining in the illegal
terrorist acts.

Religious-based terrorists, such as al Qaeda, have shown a preference
for terms normally associated with warfare. ' The use of these terms
evidences an aim of equating their actions of violence, such as crashing airlines
into buildings, with that of battlefield actions taken by opposing armies.*®
However, unlike the conventional actions of opposing armies, religious-based
terrorists have generally intentionally targeted civilians and civilian-related
infrastructure. This new form of terrorism, often accompanied by the rhetoric
of warfare and religious ideology, has become the newest threat to the
international order in general, and the United States in particular. Professor
Audrey Cronin states:

[W]hile we have not seen the last of inter-state war, war between
organizedstates will no longer be the driving force that it has been for

supremacist, and thoroughly opportunistic in nature. This theology is the by-product
of the emergence and eventual primacy of a synchronistic orientation that unites
Wahhabism and Salafism in modern Islam. Puritan orientations, such as the Wahhabis,
imagine that God's perfection and immutability are fully attainable by human beings
in this lifetime.
Id.
104 Cronin, supra note 90, at 122. See also, e.g., Jeffrey M. Blum and Ralph G. Steinhardt,
Federal Jurisdiction Over International Human Rights Claims: The Alien Tort Claims Act
After Filartiga v. Pena-lrala, 22 HARV. INT’L L.J. 53 (1981).
195 1d. For instance, torture, hostage taking, forced labor (a modern variant of slavery), and
summary execution are now condemned as jus cogens violations. The targeting of civilians is
proscribed under several treaties and is virtually universally condemned by the international
community, thus constituting jus cogens actions. Any persons involved in any of these
activities may be seen as “an enemy of mankind.”
108 See, e.g., Smith v. Libya, 101 F.3d 239 (2" Cir. 1996). The court in Smith defined jus
cogens norms as follows:
Jus cogens norms . . . do not depend on the consent of individual states, but are
universally binding by their very nature. Therefore, no explicit consent is required for
a state to accept them; the very fact that it is a state implies acceptance. Also implied
is that when a state violates such a norm, it is not entitled to immunity.
Id. See also Naomi Roht-Arriaza, The Foreign Sovereign Immunities Act and Human Rights
Violations: One Step Forward, Two Steps Back? 16 BERKELEY J. INT'L L. 71, 76 (1998).
197 Cronin, supra note 90, at 124.
108 |d
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the last 400 years orso. Ideology will be; and the underlying legitimacy
of the ideology will provide the centre of gravity for each side.'*

This ideology is best observed in the statements of al Qaeda, which include the
declaration that "to kill the Americans and their allies - civilians and military -
is an individual duty for every Muslim who can do it in any country in which it
is possible to do it’;"*° and, "every Muslim who believes in God and wishes to
be rewarded [has a duty] to comply with God's order to kill the Americans and
plunder their money wherever and whenever they find it."*** Likewise, the
Hamas charter provides a commandment that constitutes a Quaranic
interpretation to kill “non-believers” who govern over Muslims, whether under
democratic institutions or otherwise.™?

There is hardly a clearer example of the practices of terrorist
organizations conflicting with conventional norms of war, than their efforts to
directly target civilians. It has been long accepted that non-combatants must
be afforded greater protections than combatants. In the 1949 Geneva
Convention (IV) on the treatment of civilians in wartime, the signatory states
adopted this premise.’*® Likewise, in 1978, the International Committee of the
Red Cross, concerned that the four 1949 Geneva Conventions had become too
complex as a guiding statement on the laws of armed conflict, condensed
related principles into the "Fundamental Rules of Humanitarian Law
Applicable in Armed Conflicts."*** One such rule, Principle 7, states:

109 |d

119 gee, e.g., Davis Brown, Use of Force Against Terrorism After September 11: State

Responsibility, Self Defense, and Other Responses, 11 CARDOZzO J. INT’L & Comp. L. 1, 51

(2003) citing Osama bin Laden et al., Jihad Against Jews And Crusaders: World Islamic Front

Statement (Feb. 23, 1998).

111 |d

112 See, Hamas Charter (Aug. 18, 1988), reported in ARAB-ISRAELI CONFLICT AND

CONCILIATION 203, 206-07 (Bernard Reich ed., 1995), cited in Beres, supra, note 66, at 275.

The Charter reads, in part:
There is no solution to the Palestinian problem except by Jihad .... In order to face the
usurpation of Palestine by the Jews, we have no escape from raising the banner of
Jihad .... We must imprint on the minds of generations of Muslims that the Palestinian
problem is a religious one, to be dealt with on this premise .... | swear by that who
holds in His Hands the Soul of Muhammad! | indeed wish to go to war for the sake of
Allah! I will assault and kill; assault and kill, assault and kill.

Id. “Hamas” is the acronym for “Islamic Resistance Movement, Harakat Mugawama

Islamiyaa”, meaning "enthusiasm," "zeal," or "fanaticism." Id.

113 Geneva Convention Relative to the Protection of Civilian Persons in Time of War, Aug. 12,

1949, 6 U.S.T. 3516, 75 U.N.T.S. 287.

1 International Committee of the Red Cross, Fundamental Rules of Humanitarian Law

Applicable in Armed Conflicts, in INT’L REV. OF THE RED CROSS (Sept.-Oct. 1978), at 248-49;

quoted in Spencer Crona & Neal Richardson, Justice for War Criminals of Invisible Armies, 21

OKLA. CiTy U. L. REv. 349, 363 (1996).
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Parties to a conflict shall at all times distinguish between the civilian
population and combatants in order to spare civilian population and property.
Neither the civilian population as such nor civilian persons shall be the object
of attack. Attacks shall be directed solely against military objectives.*”

In contrast, al Qaeda’s core philosophy includes a literal reading of the
Quaran, which states, “fight and slay the pagans wherever you find them, and
seize them, beleaguer them, and lie in wait for them, in every stratagem.”**°
Likewise, al Qaeda members are guided by the Quaranic phrase “Then nations,
however mighty, must be fought until they embrace Islam.”**

Thus, for a number of years the international community has embraced
the principle that the direct targeting of civilians is a clear violation of the laws
of war. Yet, this international standard is utterly rejected by key militant
Islamic-based terrorist groups. Nevertheless, it is beyond dispute that the laws
of war apply to them, as it does to other non-state actors.™®

International law regarding the use of military force was designed to
regulate conventional interstate warfare in the long-term interest of nations,
and to protect civilian populations from the horror of war, to the extent
possible. Terrorist acts, which are by design and execution carried out by
those who abrogate this basic precept, and which may be supported by aiders
and abettors who do the same, must not be tolerated when there already exists
imporlt?gnt international legal norms that may be readily brought to bear on
them.

115 Id

118 Schall, supra note 6, at 12, citing Paul Johnson, Relentlessly and Thoroughly, NAT’L REV.
20-21 (Oct. 15, 2001).

117 |d

18 See Common Article 3 of the 1949 Geneva Conventions, Convention Relative to the
Protection of Civilian Persons in Time of War, Aug. 12, 1949, 6 U.S.T. 3516, 75 U.N.T.S. 287,
see also The 1977 Protocols Additional to the Geneva Conventions, Dec. 12, 1977, 16 |.L.M.
1391. Although the United States has not ratified the 1977 Protocols, it recognizes that various
parts of the protocols reflect customary law of war. See, e.g., DAVID BEDERMAN,
INTERNATIONAL LAW FRAMEWORKS 230-31 (2001).

19 In contrast, the case has been made that the codified contemporary international system
appears prostrate in its ability to defend civilians. See Walter Gary Sharp, Sr., American
Hegemony and International Law: The Use of Armed Force Against Terrorism, 1 CHI. J.
INT’L L. 37, 38 (2000), citing Thomas and Hirsh, The Future of Terror, NEwWSWEEK 35 (Jan.
10, 2000); Raymond Close, Hard Target: We Can't Defeat Terrorism With Bombs and
Bombast, WASH. PosT Aug. 30, 1998, at C1; Ralph Peters, We Don't have the Stomach for
This Kind of Fight, Id. ; Gregory Vistica and Evan Thomas, Hard of Hearing, NEWSWEEK 78
(Dec. 13, 1999) ("Washington has had difficulty finding its most-wanted terrorist, Osama bin
Laden, because Islamic extremists use European-made encrypted mobile phones."); Russell
Watson and John Barry, Our Target Was Terror, NEWSWEEK 24 (Aug. 31, 1998).

Combating Terrorism-105



I1: International Legal Definitions, Origin, Sources and Debate on the
Theories of Self-Defense, Anticipatory Self-Defense, and Preemption

A. Evolution and the Use of a Self-Defense Doctrine in International Law

The international community recognized the legitimacy of a self-
defense doctrine long before the United Nations ever existed.**® The concept
of a right of self-defense is rooted both the belief that a state has the right to
protect its interests and citizens where they reside, and in criminal law.** At
common law, criminal law courts directed juries to consider whether claims of
self-defense were justified by the surrounding circumstances, including
whether a claimant had the opportunity to extricate himself or herself from the
affray.'® Recognizing that the actions of a state can involve far more
complexities and intricacies than that of any single person, unlike in criminal
law, in international law, to constitute self-defense in international law, an act
need not be instantaneous, or even contemporaneous following an attack.'?®
Also because of the complexities and intricacies of relations among states
relative to individual human interaction, international law departs from the
extrication principle.*?*

120 Sean M. Condron, Justification for Unilateral Action in Response to the Iraqgi Threat: A

Critical Analysis of Operation Desert Fox, 161 MiL. L. Rev. 115,128 (1999), citing IAN

BROWNLIE, INTERNATIONAL LAW AND THE USE OF FORCE BY STATES 5, (1963). See also, e.g,

ANTHONY AREND AND ROBERT BECK, INTERNATIONAL LAW AND THE USE OF FORCE 72 (1993).

Arend and Beck write:
[T1he right of self-defense is one of the oldest legitimate reasons for states to resort to
force. Aristotle, Aquinas, and even the framers of the restrictive Kellog-Briand Pact
all acknowledged that it was permissible to take recourse to arms to defend oneself.
Under pre-Charter customary international law, a state could take recourse to force to
defend itself not only in response to an actual armed attack, but also in anticipation of
an imminent armed attack.

Id. at 72.

121 See, e.g., D.P. CONNELL, INTERNATIONAL LAw 338 (1st ed. 1965). The right to self-

defense is a right fundamental to every legal system and is circumscribed only to the extent to

which formal law assumes the responsibility for defending the individual. 1d.

122 See, e.g., Tucker v. Ahitow, 52 F.3d 653 (7th Cir. 1995).

123 See, e.g., Shoham, supra note 72, at 196, citing M. MCDOUGAL & FELICIANO, LAW AND

MiNIMUM WORLD PuBLIC ORDER 217 (1961).

124 gee id., citing D. BOWETT, SELF DEFENSE IN INTERNATIONAL LAW 191-92 (1958); see also

Beth M. Polebaum, National Self-Defense in International Law: An Emerging Standard for a

Nuclear Age, 59 N.Y.U. L. Rev. 187, 198-99 (1984). Polebaum opines:
The sources of international law provide a fairly consistent interpretation of the
requirement to exhaust alternative means. In most instances, satisfaction of the
requirement has ultimately depended less on the vigor with which alternative means
have been pursued than on the perception that the situation has become so desperate
that no time for nonmilitary efforts remained. When the imminency requirement has
been satisfied, the alternative means requirement has also been found to be satisfied,
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These departures are well-rooted in customary international law. For
instance, in the 1837 Caroline Case, which is generally accepted by
international law scholars as the leading case on the customary international
law of self-defense, U.S. Secretary of State Daniel Webster wrote that in order
for an act to qualify as an exercise of self-defense, a state must be able to show
a “necessity of self-defense, instant, overwhelming, leaving no moment for
deliberation.”** However, during the period between the Caroline Case and
the formation of the United Nations, states also considered it acceptable to
engage in military action where a state’s neighbor state had massed forces
along the border between the two.*?® The acceptability of a first strike was also
gauged against the level of threat of invasion from the invaded state.’®’ No
doubt, the existence of traditional ethnically-rooted or nationalist-based
hostilities explained why the first strike doctrine of self-defense possessed
some credence:*® the Nineteenth Century is replete with examples in which
one state invaded a region to protect its nationals or for the protection of
others.®® Indeed, in World War 1, Tsarist Russia declared war on Habsburg
Austria as part of a policy of protecting Russia’s “Slavic brethren.” %
However, following World War 11, this concept of lawful military aggression
has largely been limited to situations of specific self-defense.

often without analysis of whether peaceful modes of resolution had been vigorously

sought.
Id.
125 30 BRITISH & FOREIGN STATE PAPERS 193 (1843), reprinted in Jennings, The Caroline and
McLeod Cases, 32 AM. J. INT'L L. 82, 89 (1938). The facts of the Caroline Case arose in the
context of an insurrection in Canada in 1837, where insurgents moved supplies and gained
recruits from the United States. The Caroline was a steamer employed by an insurgent group.
On 29 December 1837, while the steamer was docked on the American side of the Niagara
River, Canadian soldiers crossed to the American side of the river, destroyed the ship, and
caused casualties among American citizens defending the vessel. British Foreign Minister
Lord Palmerston claimed a right of self-defense. However, after negotiations, his government
disagreed with this assessment and settled the case. See also note 176, infra.
126 See e.g. JOHN CHILDS, ARMIES AND WARFARE IN EUROPE, 1648-1789 (1982); see also
RICHARD C. HALL, THE BALKAN WARS, THE PRELUDE TO THE FIRST WORLD WAR (2000); see
also GEOFFREY C. PARKER, THE CAMBRIDGE ILLUSTRATED HISTORY OF WARFARE, THE
TRIUMPH OF THE WEST, (1995); see also LESLIE C. GREENE, THE CONTEMPORARY LAW OF
é7RMED CONFLICT 29-41 (2d ed. 2000).
.t
129 |d
130 See, e.g., Ferro, supra note 44, at 1-30. See also generally, JAMES STOKESBURY, WORLD
WAR ONE (1985).
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B. U. N. Charter Article 51

In 1949, Article 51 of the U.N. Charter was incorporated, enshrining
states’ inherent right of self-defense.’** A brief discussion of its history is
important for a contextual understanding of this provision.

Article 51 was not found in the initial proposals for a United
Nations.’® The concept of a right of self-defense was introduced by the
United States at the urging of Central and South American governments, which
desired recognition of a right of collective self-defense.’® Additionally, the
signatories to the Charter recognized that the right of armed self-defense could
exist in situations before the Security Council could act.** Thus, a state would
have to remain passive against an attack when the Security Council has not yet
acted on its behalf. Further, it does not appear within the debates surrounding
the implementation of Article 51 that any rejection of customary international
law occurred.’® Indeed, there are clear indications that Article 51 did not bar
the use of force in self-defense even after the Security Council took action.**

No single international convention interprets or defines the threshold of
Article 51.%"  Thus, academic analysis is required to determine what
conditions are required under the general rubric of “defense,” in order for a
state to permissibly respond to acts of terrorism.  The International Court of
Justice (ICJ) has provided some guidance that is useful in this area, to which
our discussion next turns.

1. Nicaragua v. United States

While the plain language of Article 51 provides an inherent right of
self-defense, the concept of self-defense was not provided any definition
within the U.N. Charter itself. However, in the 1984 ICJ decision, Nicaragua
v. United States, some parameters were established as to what fails to

Bl U. N. CHARTER art. 51. See, Malvina Halberstam, The Right to Self-Defense Once the

Security Council Takes Action, 17 MicH. J. INT’L L. 229, 241 (1996).

132 See id. Halbertsam writes:
Avrticle 51 was not in the Dumbarton Oaks Proposals for an International Organization.
It was added at the San Francisco Conference, by the United States at the urging of the
American republics. Some of the American republics were concerned that the powers
given to the Security Council might undermine the regional security arrangement
provided for by the Act of Chapultepec.

Id., citing Minutes of the Thirty Sixth Meeting of the United States Delegation, Held in San

Francisco, May 11, 1945, in 1 FOREIGN RELATIONS OF THE UNITED STATES 665, 665-70

(1945).

133 Halberstam, supra note 131, at 241.

B 1d. at 242.

%5 1d. at 247.

136 Halberstam, supra note 131, at 248.

37 See, e.g., Sharp, supra note 119, at 41.
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constitute self-defense.’*® Both the facts and the holding of Nicaragua have a
bearing on the thesis of this article inasmuch as Nicaragua is distinguishable
from issues relating to terrorism, as will be explained.

In Nicaragua, the country of Nicaragua brought a claim before the 1CJ
against the United States, specifically accusing the United States of attacking
oil pipelines, mining ports and violating air space.*** Nicaragua also charged
the United States with training, arming, financing and supplying internal
paramilitary activities against the Nicaraguan government.**® In turn, the
United States asserted a claim of collective self-defense as envisioned under
Article 51.'*

As a starting point in its ensuing decision, the 1CJ enunciated that it
was adhering to the principle of non-intervention, when measured against the
claimed right of self-defense.**? The ICJ acknowledged that states have a right
of self-defense and conducted a lengthy customary international law
analysis.**®  However, the ICJ also held “States do not have a right of
“collective” armed response to acts which do not constitute an “armed
attack.”*** Additionally, the I1CJ stated, “the right of collective self-defense
presupposes that an armed attack has occurred.”* Additionally, it stated, in
the case of collective self-defense, the third-party state does not possess a right
to interpret the danger to the victim state without the Ilatter’s own
assessment.*°

While an interpretation of the right of collective self-defense was
central to the Nicaragua decision, the parameters surrounding the concept of
self-defense were also enunciated. Yet, the limitations as to attacks on the
sovereignty of a state were not set within the plain language of Article 51.

138 While the United States asserted that the 1CJ lacked jurisdiction to hear Nicaragua’s claims,

the 1CJ disagreed and heard the case with the United States in absentia. See Nicaragua v.

United States, 1986 1.C.J. 14, 11 24-26 (27 June)(Nicaragua).

139 1d. § 15(b). Nicaragua alleged that the mining of its harbors were carried out by persons in

the direct pay of the U.S. Government and under the command of U. S. personnel, who also

participated. Id. § 20. Additionally, Nicaragua claimed that there was damage to two fishing

vessels as a result of colliding with mines. During this time, Nicaragua attributed two deaths

and fourteen injured people to the mining. See id. | 76.

101d. 1 15(a).

'L See id. 1 165.

2 1d.9 202. The Court held:
[T]he United States of America, by training, arming, equipping, financing, and
supplying the contra forces or otherwise, encouraging, supporting, and aiding military
and paramilitary activities in and against Nicaragua, has acted against the Republic of
Nicaragua in breach of its obligation under customary international law not to
intervene in the affairs of another state.

Id.  146.

3 1d. 1227,

1 1d. 1 211.

M5 1d. 1 236.

1% 1d.9 205.
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Despite its lengthy analysis, the 1CJ never mentioned any of the several
concepts pertinent to modern aspects of sovereignty, namely, aiding and
abetting terrorist organizations, anticipatory self-defense, and preemption.
Indeed, the 1CJ’s reliance on customary international law seems to indicate that
Avrticle 51 did not eviscerate its usage.™*’

C. Unresolved Definitions of Self-Defense

In part because of lack of clarity as to what constitutes a threat of force,
the conditions under which the right of self-defense may be applied, continue
to be debated.'”® Some scholars argue that the right of self-defense only may
be invoked after a state seeking to use force presents the international
community with credible evidence that it has suffered an attack, that a specific
entity is guilty of the attack, and that use of force is necessary to protect the
state from further injury.**® Other scholars argue that the right of self-defense
has no such requirement because warfare is a continuing action until
conclusion by agreement, treaty or surrender.™® However, a general consensus
exists that before self-defense is invoked, a state must have exhausted all
practicable means of forestalling the threatening attacks.™ Additionally, a
consensus exists as to the requirements of necessity and proportionality as
elements to a response.**

“71d.9 183. The Court held:
It is of course axiomatic that the material of customary international law is to be
looked primarily in the actual practice and opinio juris of States, even though
multilateral conventions may have an important role to play in recording and defining
rules deriving from custom, or indeed in developing them.
Id., citing Continental Shelf, 1CJ reports 1985, at 29-30 { 27. It is worth noting, however, that
the ICJ could only rely on customary international law, and not the U. N. Charter in its
decision because of the United States’s multi-lateral treaty reservation to the jurisdiction of the
ICJ.
198 See Oscar Schacter, The Right of States to Use Armed Force, 82 U. MicH. L. Rev. 1620,
1625 (1984). Schacter writes:
What is meant by a “threat of force” has received rather less consideration. Clearly a
threat to use military action to coerce a state to make concessions is forbidden. But,
in many situations, the deployment of military forces or missiles has unstated aims
and its effect is equivocal. The preponderance of military strength in some states and
their political relations with potential target states may justifiably lead to an inference
of a threat of force against the political independence of the target state.
Id.
149 See Jonathan I. Charney, The Use of Force Against Terrorism and International Law, 95
AM. J. INT’L L. 835, 836 (2001).
130 See, Dunlap, supra note 88, at 8.
151 polebaum, supra note 124, at 198 (1984), citing D. BOWETT, SELF DEFENCE IN
INTERNATIONAL LAW 53 (1958).
52 1d. Regarding the necessity requirement, traditionally in order for an action to be deemed a
“necessity” of self-defense, the use of military coercion as a defensive measure must be in
reaction to the presence of an imminent threat, and must be limited to circumstances in which
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D. Anticipatory Self-Defense

The notions that the right of self-defense extends to circumstances in
which an attack is anticipated — and that a nation need not wait until it
experiences the consequences of an actual attack, date far back into history, at
least to the Seventeenth Century, as reflected in the writings of Grotius.">® A
number of international law scholars, including Anthony d' Amato and Louis
Rene Beres, define anticipatory self- defense along the lines of the Caroline
Case, as "an entitlement to strike first when the danger posed is instant,
overwhelming, leaving no choice of means, and no moment for
deliberation."***

Differences between self-defense, as envisioned under Article 51, and
anticipatory self-defense, may also be found in Professor Schachter’s
distinction between cases in which an armed attack is occurring, and, those in
which an armed attack has already occurred but additional attacks are
expected.™ It may be the case that anticipatory self-defense applies to
situations where the claimant state possesses intelligence of an imminent attack
upon its territory or its nationals but no prior attack has occurred. In such a
case, the use of force does not constitute an act of reprisal,**® but rather should
the facts reasonably show a continuing threat of armed attack, use of force
would constitute permissible anticipatory self-defense. This scenario appears
to address the realities of warfare, both historic and modern. Of course,
justifications for anticipatory self-defense must still comply with necessity and
proportionality requirements.

There is general agreement among international legal scholars that
customary international law recognized a right to anticipatory self-defense long

no effective peaceful alternative is available given the time constraints involved. See Capt.
Samuel R. Maizel, Intervention in Grenada, 35 NAVAL L. Rev. 47, 71-72 (1986). Regarding
the “proportionality” requirement, the traditional formulation is as follows: Force used must be
proportionate to the threat and cannot exceed measures strictly necessary to repel a threat. Id.
at 73. The implication is that the threatening source is where a response should be directed.
One U.N. Resolution expresses this sentiment: “In the conduct of military operations every
effort should be made to spare civilian populations from the ravages of war, and all necessary
precautions should be made to avoid injury, loss or damage to civilian populations.” G.A. Res.
2675 (XXV), Resolution On Protection of Civilians, reprinted in 1 THE LAW OF WAR 755
(Friedman, ed. 1972).
153 Louis Rene Beres, International Law and Nuclear Terrorism, 24 GA. J. INT’L & Comp. L. 1,
31 (1994). Id., citing GROTIUS, THE LAW OF WAR AND PEACE CH. 1 (1625).
154 Anthony d'’Amato, Open Forum: Israel's Air Strike Against the Osiraq Reactor: A
Retrospective, 10 TEMP. INT’L & Comp. L. J., 259, 261 (1996), citing Louis Rene Beres &
Yoash Tsiddon-Chatto, supra note 78, at 438.
122 OSCAR SCHACHTER, INTERNATIONAL LAW IN THEORY AND PRACTICE 152 (1991).

Id.
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before Article 51 existed.™ The Caroline Case not only enunciated the

standard of anticipatory self-defense, it also provided an example of when
anticipatory self-defense measures were not justified.™® From the facts of the
case, it could hardly be argued that the threat of attack was so imminent as to
allow Canadian forces to respond with military force against the vessel.

While the Caroline Case may be seen as a negative” example in the
sense of showing what did not constitute a right of self-defense, the 1967 Six
Day War provides a positive example.’®® In the Six Day War example,
described earlier in this article, Egyptian forces had not yet crossed into Israel
when the Israeli government initiated an attack.*®  However, Israeli
intelligence confirmed, and the Egyptian government later admitted, an
Egyptian attack was imminent by the time the Israeli strike occurred.®
Consequently, there has been little serious criticism by international law
scholars of the involved Israeli military actions.

The Israeli strike on the Osiraq nuclear facility provides another
example to explore the limits of anticipatory self-defense. The Iraqi
government pursued the acquisition of fissile material to construct a nuclear
weapon, and had made public anti-1Israeli statements prior to the Israeli attack,
calling for the destruction of Israel. Moreover, the Iragi government supported
other anti-Israeli entities. However, because there was no imminent threat to
Israel*®® posed by the Iragi nuclear facility, even though Israel viewed the
reactor as a long-term threat, it is doubtful that the Israeli response qualifies as
an act of anticipatory self-defense. Professors d’Amato and Beres differ over
the legality of the Israeli use of force in the Osiraq incident. Beres views the
Israeli destruction of the Osiraq nuclear facility as a justified act of anticipatory
self-defense.’® However, D'Amato disagrees, opining that the use of this
doctrine is narrowly limited to situations involving an imminent threat to
survival.’® As discussed below, the Israeli strike was more likely an act of
preemption than anticipatory self-defense.

Anticipatory self-defense is not codified anywhere in the U.N. Charter,
including Article 51, which, as noted above, addresses permissible self-defense.
As a result, some scholars and practitioners of international law argue that

137 Condron, supra note 120, at 130, citing ANTHONY CLARK AREND & ROBERT J. BECK,
INTERNATIONAL LAW AND THE USE OF FORCE 5 (1993).
158 See, e.g., PHILIP JESSUP, THE USE OF INTERNATIONAL LAW 165 (1959).
159 The Six Day War occurred after sustained threats by Arab governments, including Egypt,
Jordan, and Syria, indicating their intentions to attack Israel, culminating with a large buildup
of forces on Israeli borders. The Israeli government opted to strike first against its opposing
forces.
180 MiCHAEL OREN, Six DAYS OF WAR: JUNE 1967 AND THE MAKING OF THE MODERN MIDDLE
EAST 63 (2002).
161 |d
162 See, e.g., Sucharitkul, supra note 93, at 318.
163

Id.
164 D'Amato, supra note 154, at 263.
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because the charter does not provide such a right, usage of anticipatory self-
defense is no longer recognized as valid under international law.**® Moreover,
“plain language” school adherents'®® have argued that Article 51 allows the
right of self-defense "only if an armed attack occurs."*®” Their view is that
since the adoption of the U.N. Charter, any position supporting anticipatory
self-defense would render Article 51 superfluous.®

The “restrictionist” argument is based essentially on three premises.
First, it assumes that it is solely the responsibility of the United Nations to
ensure the maintenance of international peace and security.'®® Second, it
assumes that the United Nations has sole authority over the lawful use of force,
with the narrow exception of self-defense cases in which an armed attack has
occurred on the territory of a state.!’”® Third, it assumes that if any states were
permitted to use force for any reason beyond clear individual or collective self-
defense, they would inevitably broaden this narrow mandate, using it as a
pretext for desired policy ends. *'

Those taking a much broader view of permissible use of force,
sometimes referred to as *“counter-restrictionists,” argue that customary
international law pre-dating Article 51 remains viable so long as it is not
prohibited by codified law or newer custom.*”® The fact that Israel was never

165 See AREND & BECK, INTERNATIONAL LAW AND THE USE OF FORCE 131(1993) (discussing
the “restrictionist” viewpoint, which the authors ultimately reject).
166 Sometimes known as “restrictionists.” See, e.g., John-Alex Romano, Note: Combating
Terrorism and Weapons of Mass Destruction: Reviving the Doctrine of a State of Necessity,
87 GEo. L. J. 1023, 1035 (1999), quoting AREND & BECK, INTERNATIONAL LAW AND THE USE
OF FORCE, 154-55 (1993).
167 Jessup, supra note 158, at 165. Jessup used as an example the British seizure of the Danish
fleet in 1807. I1d. At the time of the seizure, Denmark was a neutral country. However,
Napoleon had clear designs on the occupation of Denmark as a strategic move to block British
commerce into Russia, as evidenced by his military strategy of isolating Britain from
commerce, and his building of alliances against Britain. 1d. In anticipation of Napoleon's
invasion of Denmark, the Royal Navy seized the Danish fleet. According to Jessup, such a
move would have been in violation of Article 51 of the U.N. Charter. Id. at 166.

In contrast, Jessup indicated that the U. S. pursuit of Pancho Villa's forces into
Mexico in 1916 would have been permitted if it were judged under an Article 51 standard. Id.
Likewise, Jessup also believed the movement of British, French, German, Russian, Italian, and
Japanese forces into Peking in 1900 during the Boxer Rebellion was also justified because
their purpose was to protect nationals at the legations in that city. Id. at 170.
168 | AN BROWNLIE, INTERNATIONAL LAW AND THE USE OF FORCE BY STATES 72-74 (1963).
1% Thomas C. Wingfield, Forcible Protection of Nationals Abroad, 104 Dick. L. Rev. 439,
461 (2000), citing Ronald R. Riggs, The Grenada Intervention: A Legal Analysis, 109 MiL. L.
REv. 1, 22 (1985). See also Charney, supra note 149, at 836. Charney writes, “To limit the
use of force in international relations, which is the primary goal of the U.N. Charter, there must
be checks on its use of self defense... It is limited to situations where the state is truly required
to defend itself from serious attack.* Id.
70 Wingfield, supra note 169, at 461, citing AREND & BECK, INTERNATIONAL LAW AND THE
USE OF FORCE: BEYOND THE U.N. CHARTER PARADIGM 94 (1993).
1 Wingfield, supra note 169, at 462.
2 1d. at 462.
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universally condemned by the international community for its use of
anticipatory self-defense measures in the Six Day War would have significance
to them in evaluating the international permissibility of the Israeli measure.

Counter-restictionists have argued that this lack of condemnation
shows the continued viability of anticipatory self-defense as a principle of
customary international law. Indeed, the U.N. General Assembly did not
condemn the Israeli strike.}™* Of course, restrictionists could argue that in the
post-Cold War era, the Six Day War example is less significant than counter-
restrictionists might claim, because the threat to Israel consisted of
significantly numerically superior opposing forces that were Soviet-backed and
equipped, a situation no longer existing. However, the reality remains that
even in recent years, there has been authoritative reliance on the existence of
anticipatory self-defense as formulated and sustained by customary
international law. In this respect, the discussion of anticipatory self-defense in
the Nicaragua decision is particularly important. As noted above, the ICJ held
that the U.N. Charter did not supersede custom, but exists alongside it.'”®

The U. S. position is that anticipatory self-defense is inherent in the
basic right of self-defense.!”® The current U.S. administration has incorporated
the doctrine as part of its overall national security policy, claiming the right to

173 See, e.g., Robert F. Turner, Its Not Really Assassination: Legal and Moral Implications of
Intentionally Targeting Terrorists and Aggressor-State Regime Elites, 37 U. RICH. L. Rev. 787,
803 (2003). See also, e.g., S. Malawer, Studies in International Law 192-94 (1977); see also,
Beth M. Polebaum, supra note 124, at 191.
7% polebaum, supra note 124, at 193.
17> See, Nicaragua v. United States 1986 1.C.J. 14 { 183 (27 June). See, also, Maureen F.
Brennan, Avoiding Anarchy: Bin Ladin Terrorism, The U.S. Response and the Role of
Customary International Law, 59 LA. L. REv. 1195, 1200 (1999). It must be noted that the
ICJ expressly held that it was not addressing the legality of anticipatory self-defense because
the issue had not been raised.
176 Dunlap, supra note 80, at 26, citing Int’| and Operational Law Dep’t, The Judge Advocate
General’s School, U.S. Army, JA 422, OPERATIONAL LAW HANDBOOK 4-5 (2003). Dunlap
writes:
The accepted customary international law rule of anticipatory self-defense has its
origin in an 1842 Incident in which the British navy caught the American steamship,
the Caroline ferrying rebel forces and supplies into Canada.... They ultimately agreed
that customary international law allows for the use of force against an imminent threat
if such force constitutes, “a necessity of self-defense, instant, overwhelming, leaving
no choice of means, and no moment for deliberation.”

This restrictive definition of anticipatory self-defense is still widely accepted as
customary international law, despite its obvious limitations in a modern era of
intercontinental ballistic missiles, long-range supersonic aircraft, nuclear submarines,
cruise missiles, and biological weapons.
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attack terrorists and their supporters before they strike first.”” This claim has
been extended to protection of allies and national interests.*"®

E. Definition of Preemption

As noted above, the concept of anticipatory self-defense dates back to
at least Grotius, who thought that nations are entitled to the same principle
enjoyed by persons, who may lawfully kill whomever is attempting to kill
them.'”® The concept of preemption in customary international law also has a
long history, first articulated in rudimentary form by de Vattel, who wrote:

The safest plan is to prevent evil where that is possible. A nation has
the right to resist the injury another seeks to inflict upon it, and to use force and
every other just means of resistance against the aggressor. It may even
anticipate the other’s design, being careful, however, not to act upon vague and
doubtful suspicions, lest it should run the risk of becoming the aggressor.*®

Given the current U.S. administration’s widely publicized justification
for its military operations against Iraq, preemption may be viewed by some as
a new doctrine. It may be argued that it is indeed a new, and not widely
accepted, term to international law. In reality, however, preemption has been a
long-standing international legal doctrine, which differs from anticipatory self-
defense primarily in its timing. More specifically, the former doctrine allows
states greater leeway, in the presence of hostile intentions and capabilities, to
mount an attack to avert an opposing attack, rather than require a nation to wait
until shortly before, or even after, an attack is absorbed, as the latter doctrine
contemplates.’® The preemption doctrine presupposes that in situations in
which a state believes an attack on itself is likely, given available intelligence
emanating from another state, the concerned state may respond militarily to
protect itself.

7 The White House National Security Strategy of the United States of America 12 (2002).

This Strategy Statement reads, in pertinent part:
We must be prepared to stop rogue states and their terrorist clients before they are
able to threaten or use weapons of mass destruction against the United States and our
allies and friends... It has taken almost a decade for us to comprehend the true nature
of this new threat. Given the goals of rogue states and terrorists, the United States can
no longer solely rely on a reactive posture as we have in the past. The inability to
deter a potential attacker, the immediacy of today’s threats, and the magnitude of
potential harm that could be caused by our adversaries’ choice of weapons, do not
permit that option. We cannot let our enemies strike first.

Id., in Dunlap, supra note 88, at 27.

178 |d

179 Beres, supra note 153, at 31, citing Grotius.

180 Beres, supra note 153, at 31, citing EMERICH DE VATTEL, THE LAW OF NATIONS, Book I

(1758).

181 |d

Combating Terrorism-115



As referenced above, an example of preemptive military action may be
found in the Israeli strike on the Osiraq nuclear facility. In that situation, Iraq
had not engaged in a military strike on Israel or made specific threats regarding
the possibility of a nuclear or other attack on lIsrael, nevertheless the Israeli
government became convinced that the primary purpose of the facility was to
enable a future strike against Israel, given prior threatening statements and
actions of the Iraqi regime.

Other examples of preemption include certain U.S. responses to prior
acts of terrorism. For instance, on April 14, 1986, in response to a bombing of
a West German discotheque in which an American serviceman and a Turkish
woman were Killed, and more than 230 other persons injured, the United States
launched air strikes against five terrorist-related targets in Libya.’®* Based on
intercepted and decoded exchanges between Tripoli and the Libyan embassy in
East Berlin, the United States claimed that this attack was one of a continuing
series of Libyan state-ordered terrorist attacks.'®®

This argument had some appeal since Libyan leader Colonel Momar
Qadhafi had made frequent public statements announcing Libya's right to
export terrorism.’®* Moreover, it was estimated that Libya spent an estimated
100 million dollars annually operating over a dozen camps where over 1,000
terrorists were trained in guerrilla warfare, explosives, and arms for use in
sabotage.*®

In the aftermath of its attack on Libya, the United States argued to the
U.N. Security Counsel that it had acted in self-defense, in response to a
continuing series of attacks.’® However, the actions of the United States
comport more with preemption than anticipatory self-defense. As the United
States did not have intelligence indicating a specific attack was likely at a
certain point in the near future, it cannot be reasonably argued that the United
States faced a situation in which it was facing a danger that was instant,
overwhelming, leaving no choice of means, and no moment for deliberation.
In short, while the likelihood of Libyan state-sponsored terrorism continued,
the United States could not assess with particularity when a terrorist strike
would occur.

182 gee, e.g., Jack M. Beard, Military Action Against Terrorists Under International Law:
America’s New War on Terror and the Case for Self-Defense Under International Law, 25
HARvV. J. L. PuB. PoL’y 559, 561 (2002).

183 1d., citing Bob Woodward & Patrick E. Tyler, Libyan Cables Intercepted and Decoded,
WASH. POST, Apr. 15, 1986, at Al. Libya disclaimed responsibility for the discotheque
bombing. Eleven years later, the United States permitted decoded interception transcripts to be
made public in the Berlin Chamber Court. Consequently, persons affiliated with the Libyan
embassy in East Berlin were indicted in the court for the bombing. Id.

184 See Gregory F. Intoccia, American Bombing of Libya: An International Legal Analysis, 19
%SASE W. RES. J. INT’L L., 177, 180-82 (1987).

o
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I11. VIABILITY OF PREEMPTION UNDER INTERNATIONAL
CRIMINAL LAW

Historically, the United States and the international community have
viewed acts of terrorism as crimes, rather than acts of war.*®” In part, this may
be due in part because of the constrained resources of terrorists, who
historically have conducted mainly limited attacks with high symbolism, such
as political assassinations. Whatever the reason, the United States generally
pursued a theory that it has "long-arm" jurisdiction to prosecute airplane
hijackers in the Middle East and elsewhere, in circumstances where U.S.
citizens or its nationals were victimized.*® Further, U.S. courts also have
allowed trials of terrorists to be held notwithstanding protests by the
defendants that their actions constituted acts of war. Individuals implicated in
the 1993 attempted destruction of the World Trade Center, for instance, were
prosecuted before a U.S. District Court, despite the individuals’ contention of
being engaged in a holy war.*® Further, the international community has
permitted the prosecution of crimes before civilian tribunals. In both the
International Tribunal for the former Yugoslavia (ICTY), and the International
Tribunal for Rwanda (ICTR), civilians, government officials, and military
officers and enlisted men, have been prosecuted for jus cogens crimes.**°

While international law regarding the use of force by states sheds
important light on how nations may fight to defend their citizens against non-
state actors such as terrorists, international criminal law provides less guidance
on how a nation may take legal action against terrorists abroad.** In part, this
lack of clarity is due to the jeolous manner in which each state has protected its

187 See, e.g., Responding to Terrorism, Crime, Punishment, and War 115 HARv. L. REv. 1217
(2002). See also Dunlap, supra note 88, at 24.

188 See, e.g., United States v. Yunis, 867 F.2d 617 (D.C. Cir. 1989); see also 101 F.3d 239 (2d
Cir. 1996).

189 See  Benjamin Weiser, “Mastermind’ and Driver Found Guilty in 1993 Plot to Blow Up
Trade Center, N.Y. TIMES, Nov. 13, 1997, at Al.

19 gee generally, Anthony Sammons, The ‘Under-Theorization’ of Universal Jurisdiction:
Implications for Legitimacy on Trials of War Criminals by National Courts, 21 BERKELEY J.
INT’L L. 111 (2003); Kelly D. Askin, Prosecuting Wartime Rape and Other Gender-Related
Crimes under International Law: Extraordinary Advances, Enduring Obstacles, 21 BERKELEY
J. INT’L L. 288 (2003).

191 See, e.g,. Timothy L.H. McCormack, Selective Reaction to Atrocity: War Crimes and the
Development of International Criminal Law, 60 ALB. L. Rev. 681, 730-31 (1997).
McCormack argues that state interest is likely to hamper prosecuting certain classes of
offenses before the International Court. Id. See also, e.g., Susan Dente Ross, In the Shadow of
Terror: The lusive First Amendment Rights of Aliens, 6 ComMm. L. & PoL'y 75 (2001). Ross
writes that prior to 11 September 2001, the Clinton administration attempts to curb terrorism
through criminal law were sometimes criticized as gifts to Israel. Id. at 78. That is, several of
the individuals prosecuted for terrorist acts during the Clinton administration were primarily
interested in the destruction of Israel. Opponents of Israel felt that the United States court
system should not be utilized to remove these individuals from the opportunity to attack Israeli
interests.
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own jurisdiction to prosecute domestic crimes that occur within their own
borders.

It is, however, well accepted that states possess a right to prosecute
individuals for jus cogens offenses such as “crimes against humanity.”*** For
example, it has been widely accepted that Israel possessed the right to
prosecute Adolf Eichmann, who oversaw the massacres of Jews and other
target groups during the period of Nazi Germany.'*® Eichmann was ultimately
prosecuted before a public Israeli tribunal, and Argentina received nothing
more than an explanation from the Israeli government'®* after his abduction
from Argentina to Israel. The abduction nevertheless generated both
diplomatic and scholarly debate.’®® Indeed, the Argentine Government, which
had earlier disavowed knowledge of Eichmann’s whereabouts, complained to
the Security Council, which indicated that Israel should make reparations to
Argentina.’®  Thus, the means of obtaining jurisdiction over the person
remains problematic given the current state of international law.

192 See, e.g., Regina v. Finta, 1 S.C.R. 701, Supreme Court of Canada, March 24, 1994 (Finta).

In Finta, Canada asserted domestic jurisdiction over a Lithuanian for Nazi era war crimes. See

also, e.g., Bruce Broomhall, Universal Jurisdiction: Myths, Realities, and Prospects:

Towards the Development of an Effective System of Universal Jurisdiction for Crimes Under

International Law, 35 NEw ENG. L. REv. 399 (2001). See also Prosecutor v. Niyonteze,

Tribunal militaire de division 2, Lausanne, Apr. 30, 1999, in which a Swiss military court

agreed it possessed jurisdiction over a Rwandan mayor accused of war crimes originating in

Rwandan genocide.

193 Attorney Gen. of Israel v. Eichmann, 36 Int'l L. Rep. 5 (Isr. Dist. Ct. - Jerusalem 1961),

aff'd, 36 Int'l L. Rep. 277 (Isr. Sup. Ct. 1962). See also, e.g. Beverly lzes, Drawing Lines in

the Sand: When State-Sanctioned Abductions of War Criminals Should be Permitted, 31

CoLuM. J. L. & Soc. ProBs. 1, 18 (1997) lzes writes:
Other authorities justify Israel's action under the international legal principle of
“extradite or prosecute.” This principle holds that no state should offer a safe haven to
individuals who are accused of serious crimes under international law. Applying this
theory to the Eichmann abduction, because Argentina had made no attempt to
prosecute Eichmann in the ten years he had been living in Argentina, Israel had an
international right to abduct Eichmann and adjudicate his case. Many commentators
have suggested that Eichmann's abduction may have been justified due to the “nature
and extent of the crimes charged” and “the impossibility of extradition of Nazis from
Argentina;” in some situations, they argued, “positive law must yield to the natural
and moral law.”

194 citing Zad Leavy, The Eichmann Trial and the Role of Law, 48 A.B.A. J. 820, 822 (1962).

Id.

1% See, e.g., Michael J. Glennon, International Kidnapping: State-Sponsored Abduction, A

Comment on United States v. Alvarez-Machain, 86 AM. J. INT’L L. 746, 748 n.8 (1992).

1% See 1d. In response, the Security Council adopted a resolution that read:
Considering that the violation of the sovereignty of a Member State is incompatible
with the Charter of the United Nations . . . [and n]oting that the repetition of acts such
as that giving rise to this situation would involve a breach of the principles upon
which international order is founded creating an atmosphere of insecurity and distrust
incompatible with the preservation of peace . . . the Government of Israel [is] to make
appropriate reparation in accordance with the Charter of the United Nations and the
rules of international law.
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In recent years, states have successfully prosecuted jus cogens offenses
after obtaining personal jurisdiction over individuals.  For instance,
Switzerland prosecuted and convicted before a military court, a former
Rwandan mayor, who initially entered Switzerland under a grant of asylum.'*’
Before trial, the Swiss government refused to allow him to leave
Switzerland.*®

Prosecuting terrorists under the approach used by the Swiss is
problematic for several reasons. First, the state must have possession of the
individual, which is particularly problematic for countries, such as the United
States, which would like to pursue many known terrorist enemies located
abroad. Second, there is no accountability for states that may have harbored,
or otherwise supported, terrorists. Otherwise stated, the Swiss approach
focuses on the individuals who directly perpetrate terrorist acts, as opposed to
the states that may indirectly support such acts. This may be as a result of
limited Swiss law enforcement and military capabilities. In any event, the
Swiss approach, which is limited to situations in which a terrorist is found
within the jurisdiction of the state willing to prosecute, does not address the
reality and global scope of modern terrorism.

In addition to reviewing the doctrines of preemption and anticipatory
self-defense with a view toward how they may be useful in taking action
against terrorism, the international community must more fully acknowledge
the criminality of terrorism. U.N. action over the past thirty-five years
provides evidence that this recognition is taking hold. In 1970, General
Assembly Resolution 2625 affirmed that:

Every State has the duty to refrain from organizing, instigating,
assisting or participating in acts of civil strife or terrorist acts in another State
or acquiescing in organized activities within its territory directed towards the
commission of such acts, when the acts referred to in the present paragraph
involve a threat or use of force.*®®

Additionally, on December 9, 1985, the U.N. General Assembly
unanimously approved Resolution 40/61, which not only unequivocally
condemned all acts of terrorism as criminal, but also called upon states "to
fulfill their obligations under international law to refrain from organizing,
instigating, assisting, or participating in terrorist acts against other states, or
acquiescing in activities within their territory directed towards the commission
of such acts."?®® Moreover, in March of 1992, the U.N. Security Council

Id., citing U.N. SCOR, 15th Sess., 868th mtg. at 4, U.N. Doc. S/4349 (1960).
197 See e.g. Broomhall, supra note 192, at 405.
198

Id.
1% G.A. Res. 2625, U.N. GAOR, 25" Sess., Supp. No. 28, at 122, U.N. Doc. A/8010 (1970).
20 Beard, supra note 182, at 580. G.A. Res. 40/61, U.N. GAOR, 40th Sess., Supp. No. 53, at
302, U.N. Doc. A/40/53 (1985).
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explicitly linked a state's involvement with terrorism to its obligations under
U.N. Charter Article 2, Paragraph 4.%*

Fortunately, an increased willingness exists in the international
community to take action against those who would support terrorists. For
example, in Resolution 748, the Security Council imposed economic sanctions
on Libya for its continuing involvement with terrorist activities and its refusal
to extradite two Libyan nationals alleged to have been involved in the 1988
bombing of Pan Am Flight 103 over Lockerbie, Scotland. In Resolution 748,
the Council reaffirmed a principle reflected in General Assembly Resolution
2625, stating:

In accordance with Article 2, paragraph 4 of the Charter of the United
Nations, every State has a duty to refrain from organizing, instigating, assisting
or participating in terrorist acts in another State or acquiescing in organized
activities within its territory directed toward the commission of such acts,
when such acts involve a threat or use of force.”®?

Thus, in recent years, there has been greater international recognition
that terrorism is not merely a phenomenon that can be considered to an
alternative to conventional use of force by states; rather, it is a crime that must
be addressed by the world community as a crime.?®® The specific goals of
Islamic-based terrorist movements, such as al Qaeda include the forced
subjugation of religious and other freedoms to a theocracy.?®  This
demonstrates an open willingness to defy basic rights recognized as belonging
to all humanity.  Furthermore, the methods used to achieve their aims,
particularly the targeting of civilians, as noted above, stand clearly contrary to
international law.”® Thus, this contemporary form of religious-based terrorism
cannot be equated with traditional state use of force; rather it constitutes a
crime under international law.

Beyond attaching criminal liability to those individuals who engage in
terrorist acts, international law also assigns analogous responsibility to states
that support such individuals.”®® The Security Council reaffirmed this principle

0! Beard, supra note 182, at 580.

20214, citing S.C. Res. 748, U.N. SCOR, 47th Sess., 3063d mtg. at 52, U.N. Doc. S/IRES/748
(1992).

%% See e.g., President George W. Bush, Address to a Joint Session of Congress and the
American People (Sept. 20, 2001). See also, e.g., State Department, Fact Sheet: Usama bin

Ladin (Aug. 21, 1998), at http://www.state.gov/www/regions/
africa/fs<uscore>bin<uscore>ladin.html.
204
Id.
205 |d

2 gee, e.g., John A. Cohen, Formulation of a State's Response to Terrorism and State-
Sponsored Terrorism, 14 PACE INT’L L. Rev. 77, 89 (2002), citing Richard B. Lillich & John
M. Paxman, State Responsibility for Injuries to Aliens Occasioned by Terrorist Activities, 26
AM. U. L. Rev. 217, 221 (1976); see also, e.g., Gregory F. Intoccia, supra note 184, at 178.
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in response to Libyan sponsorship of terrorist groups, stating that state support
of terrorism constituted an inherently illegal activity.?"’

Despite these “gains” in the effort to counter terrorism, international
law has yet to fully wed a standard of “aiding and abetting” to the doctrine of
state responsibility. Nevertheless, the Security Council, after the 11 September
2001 attacks, may have indirectly reflected a preemptive right against states
that support terrorism under certain conditions, through its adoption of
Resolution 1373.2%® In this ground-breaking resolution, the Security Council
ordered states to refrain from various actions likely to aid terrorism.*® These
actions include state financing of terrorist activities as well as prohibiting
nationals, or other persons within state borders from financing terrorist
activities.”’® Additionally, the Security Council resolution requires states to
refrain from providing active or passive support for persons involved in
terrorist acts.”* Most importantly, the resolution proscribes states from
providing safe haven to not only terrorist organizations, but also to individuals
who actively aid them.?> While the Security Council cannot create binding
international law, the Council’s ability to authorize enforcement of resolutions
through U.N. Charter, Chapter VII authority, should give states pause.??
Moreover, Resolution suggests that if preemption against a criminal
organization is warranted, the concept of “aiding and abetting” could possibly
be used to justify preemptive use of force against states that aid and abet
terrorist organizations and refuse to remove them from their respective
territories.

A. Aiding and Abetting: a Key to the Viability of Preemption
Doctrine

Both anticipatory self-defense and preemption appear to have gained
greater vitality as usable doctrines in the fight against terrorism in light of the
Security Council’s relatively new Resolution 1373 “aiding and abetting”
standard. States may forfeit their traditional international law protections when
they aid and abet a religious-based terrorist organization that plans to commit
jus cogens offenses.

Although each state has a different criminal code, it may be helpful to
understand the potential vitality of “aiding and abetting” in light of U.S.
domestic law, which treats *“aiding and abetting” as a recognized offense.

207 See e.g., U.N. SCOR, Res. 731 (1992).

208 5ee S.C. Res 1373 (28 Sept., 2001), at 40 1.L.M. 1278 (2001).

29 1d. See also, e.g., Paul C. Szasz, The Security Council Starts Legislating, 96 Am. J. INT’L L.
901, 902 (2002).

210°5.C. Res/1373 at 1(a),(d).

2115 C. Res/1373 at 2(a).

2125 C. Res/1373 at 2(c).

13 5ee U.N. CHARTER Chap. VII; see Szasz, supra note 209, at 902-904.
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“Aiding and abetting” does not constitute any element of a particular crime
because the concept provides a means for convicting a person for an offense
caused by a principal.”** In the domestic context, there are usually two
components to criminal offenses: actus reus and mens rea. Actus reus refers to
the azcigual physical act or behavior, while mens rea denotes the actor’s mental
state.

In U.S. municipal criminal law, to constitute “aiding and abetting,” (1)
the principal must commit a substantive offense; and (2) the defendant charged
with the aiding and abetting must have consciously shared the principal’s
knowledge of the underlying criminal act, and intended to help the principal *®
The actus reus element of aiding and abetting is generally easy to discern
because under a theory of accomplice liability, to be guilty, the defendant must
commit an act in furtherance of the principal's offense.?*’

For example, where a defendant supplied the principle with a weapon
later used in a bank robbery, the actus reus requirement is satisfied.”*®> On the
other hand, the defendant's mental state is important in assessing whether the
mens rea was present to prove guilt. Indeed, the defendant's beforehand
knowledge of the principal’s offense is central in determining applicable mens
rea for accomplice liability. However, a classic formulation of aider and
abettor liability does not make the knowledge requirement facially clear
because some courts have construed this requirement to mean less than full
knowledge of an intended act.>** That is, the quantum of knowledge required
to constitute criminality is often a matter for the trier of fact to decide. For
example, in United States v. Hill, a case involving an illegal gambling
enterprise, the Sixth Circuit defined knowledge as "the general scope and
nature... and awareness of the general facts concerning the venture."”® Thus,
the knowledge requirement is less than a full knowing of the intricacies of a
perpetrated crime, but rather, knowledge of the general purpose of the related
action.

214 gee 18 U.S.C. § 2. The statute does not define a separate crime, but rather provides another
means of convicting someone of assisting another in committing the underlying offense. See,
e.g., United States v. Sorrells, 145 F.3d 744, 751 (5th Cir. 1998). In that case, the Fifth
Circuit listed three elements of proof to establish guilt of “aiding and abetting” under 18 U.S.C.
8 2. First, the defendant must have been associated with the criminal venture. Second, the
defendant must have participated in the venture. Third, the defendant must have sought by
action to make the venture succeed. Id.
215 Blacks Law Dictionary defines actus reus as the “physical aspect of a crime”, whereas mens
rea involves the intent factor, or the “subjective mindset”. BLACKS LAwW DICTIONARY 36 (6th
ed. 1990).
216 See, e.g., 18 U.S.C. § 2(a); see also, Nye & Nissan v. United States, 336 U.S. 613 (1949);
see also United States v. Spinney, 65 F.3d 231 (1st Cir 1995).
Z; See, e.g., United States v. Pipola, 83 F.3d 556, 562 (2d Cir. 1995).

Id.
219 See, e.g., United States v. Hill, 55 F.3d 1197, 1201 (6th Cir. 1995) quoting United States v.
2F’zgoni, 100 F.2d 401, 402 (2d Cir 1938).

Id.
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Similar concepts are applicable in the international law context. For
instance, in the ICTY case, Prosecutor v. Furundzija,*** the trial and appellate
chamber recognized the actus reus of aiding and abetting in international
criminal law requires practical assistance, encouragement, or moral support
which has a substantial effect on the perpetration of the crime.?> Moreover,
such assistance "need not constitute an indispensable element, that is a conditio
sine qua non, for the acts of the principle."??® In this case, Furundzija was
found to have aided and abetted several crimes against humanity by
encouraging others to commit those crimes.”® And in another case, in
Prosecutor v. Musema,?® the ICTR defined the actus reus element as "all acts
of assistance in the form of either physical or moral support that substantially
contribute to the commission of the crime."??® As reflected in these cases, it is
not necessary for an accomplice to share the mens rea of the perpetrator, in the
sense of a positive intention to commit the crime; instead, the threshold
requirement is merely that the accomplice have knowledge that his actions will
assist the perpetrator in the commission of the crime.””’ In Musema, the
tribunal defined mens rea as, "[knowledge] of the assistance he was providing
in the commission of the actual offense."“?® Illustrating an application of these
standards in another ICTR case, in Prosecutor v. George Ruggio® the tribunal
found a journalist guilty as a de facto aider and abettor by the journalist’s
making several broadcasts encouraging Hutu to kill Tutsi.?*°

It follows logically from the above discussion that where states
knowingly harbor international terrorist organizations, they are “aiding and
abetting” those organizations. It was widely reported that the Taliban
government in Afghanistan did so with respect to al Qaeda. Likewise, the
Libyan government’s sponsorship of individuals implicated in the Lockerbie
aircraft bombing would also constitute aiding and abetting under international
law.

When a state is harboring or otherwise supporting a terrorist
organization planning attacks in contravention of the laws of war, such as is
the case in which a terrorist group intentionally targets civilian and clearly

221 prosecutor v. Furundzija, 1T-95-17/1-T (ICTY, Dec. 10, 1998), reprinted in 38 I.L.M. 317
(1999) (Furundzija).
222 |d. at 45.
223 Id
224 Sean D. Murphy, Developments in Criminal Law: Progress and Jurisprudence of the
International Criminal Tribunal for the former Yugoslavia, 93 AM. J. INT’L L. 57, 71 (1999).
225 prosecutor v. Musema, 1T-96-13-A (ICTR, Jan. 27, 2000) (Musema).
226 1d.9 126.
22T Fyrundzija, 1T-95-17/1-T, § 245 (ICTY, Dec. 10, 1998), reprinted in 38 I.L.M. 317 (1999).
228 |d. at 181.
zz Prosecutor v. George Ruggio, ICTR-97-32-1.

Id.
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non-military structures,”® the potentially impacted state must be allowed to

respond to avert the attacks. There is sufficient existing doctrine and
precedence under international law to allow a state to exercise preemptive
force against such terrorist organizations. This is an important principle
because of the unpredictability and lawlessness of the terrorist organizations
acts, magnified by the potentially huge damage that they could cause, given
technological advances. This right of preemption should be narrowly construed,
however, in recognition of its potential for abuse, with applicability only to
organizations espousing and practicing activities that clearly violate the laws
and customs of war.

IV. CONCLUSION

With the end of the Cold War, terrorism has emerged as the gravest
threat facing national and international security. A new wave of terrorism
driven by an extremist theology presents a particular ongoing threat. For
instance, the several terrorist organizations discussed in this article, eschew
contemporary well-settled international understandings of human rights as well
as the laws and customs of war. While there is an international law consensus
against the direct targeting of civilians, these groups and others simply do not
subscribe to this prohibition.

Not all terrorist organizations use the same means for achieving their
desired goals. Particularly dangerous, however, are some militant Islamic
groups whose stated views are Islamicizing regions of the world by waging a
“holy war” and who have no compunction against murdering the innocent in
pursuant of this quest. Their literal interpretation of Quaranic scripture
coupled with their conduct in resorting to violent acts of terrorism, certainly
provides evidence as to this goal.

International law regarding the use of force has developed in response
to centuries of interstate warfare. U.N. Charter Article 51 reflect this history.
However, reliance on the protections of Article 51 alone would leave
governments prostrate in defeating the threat of terrorism. States not only have
a duty to ensure basic human rights are enforced, they also have an obligation
to protect their citizens and residents from crime. Terrorism is not only a

31 See, e.g., Protocol Additional to the Geneva Conventions of 12 August 1949, and Relating
to the Protection of Victims of International Armed Conflicts (Protocol 1), Dec. 12, 1977, art.
51(4)(a), 1125 U.N.T.S. 3, 26, 16 I.L.M. 1391, 1413 (prohibiting attacks not directed at
military objectives); Protocol on Prohibitions or Restrictions on the Use of Mines, Booby-
Traps and Other Devices (Protocol Il), Convention on Prohibitions or Restrictions on the Use
of Certain Conventional Weapons Which May Be Deemed to Be Excessively Injurious or to
Have Indiscriminate Effects, Apr. 10, 1981, 1342 U.N.T.S. 137, 168, 19 I.L.M 1523, 1529,
Protocol II, art. 3(2),1342 U.N.T.S. at 169, 19 I.L.M. at 1530 (prohibiting direction of
landmines against civilians).
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threat to national security; it constitutes a jus cogens crime. Within the context
of areas of the law in which criminal law and international law have merged
the protections of both anticipatory self-defense and preemption must be
asserted. Given modern advances in destructive capability and the growing
willingness of groups to take the lives of the innocent to further religious their
own beliefs, there is no reasonable alternative. Because of the dangers of
abuse and military adventurism, each doctrine must be used sparingly, and
applications carefully scrutinized. Where one state threatens another directly
or indirectly by granting terrorist groups safe haven or other support, the
anticipatory self-defense doctrine may prove to be an acceptable response,
provided the response meets the proportionality and necessity tests. Likewise,
where a state grants terrorist groups safe haven or offers other support, the
state may be subject to military attack through the preemption doctrine.
Finally, where a non-state actor is able to conduct its operations without state
assistance, even though these operations are clandestinely effected without
state knowledge, the situs of terrorist activity should be considered a legitimate
target under either doctrine. However, the particular acts of terrorism in either
case must be the key to an assessment of the permissible use of either doctrine
under the circumstances. The terrorist organization must, through evidence of
past actions and stated doctrine (e.g., disavowal of international law) pose a
threat to the freedoms, health, and safety, of the citizens and residents of the
state. In these circumstances, the use of military force should be justifiable.
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CONTRACTORS ACCOMPANYING THE
FORCE: EMPOWERING COMMANDERS
WITH EMERGENCY CHANGE AUTHORITY

MAJOR KAREN L. DOUGLAS"

In the councils of government, we must guard against the acquisition of
unwarranted influence, whether sought or unsought, by the military industrial
complex. The potential for the disastrous rise of misplaced power exists and
will persist.!

Nothing is more important in war than unity of command.?
I. INTRODUCTION

Letters home from the front lines of battle aren’t just from soldiers,
airmen, seamen or marines anymore. About half the time, they’re from
employees of Brown and Root, DynCorp and Kroll. Since the close of the
Cold War, the United States military has downsized to a fraction of its former
manpower. The Department of Defense began to outsource duties formerly
performed by military personnel to civilian corporations in the hope of saving
money. This, in turn, leaves military battlefield commanders with a military
workforce that is sometimes half of their former numbers.

When everything goes according to plan, the intended result of such
outsourcing is more military tooth, with less expensive logistical tail.
However, in times of emergency, versatile use of every man counts. Now,
military commanders are left with about half of what they need most:
command over men.

* Major Douglas is a Judge Advocate in the U.S. Air Force. Presently assigned to the Air
Force Matrial Command Legal Office (AFMCLO/JABA). She was previously assigned as a
student, 52nd Judge Advocate Officer Graduate Course, The Judge Advocate General’s Legal
Center and School, United States Army, Charlottesville, Virginia. J.D. 1991, Gonzaga
University School of Law, B.A., 1987, University of California at Los Angeles. Previous
assignments include Circuit Trial Counsel, Eastern Circuit, Air Force Legal Service Agency,
Bolling Air Force Base, Washington, D.C., 2000 to 2003; Assistant Staff Judge Advocate, 2nd
Bomb Wing, Barksdale Air Force Base, Louisiana, 1997 to 1999; Area Defense Counsel, Air
Force Legal Services Agency, Travis Air Force Base, 1995-1997; Assistant Staff Judge
Advocate, 60th Air Lift Wing, Travis Air Force Base, California, 1992 to 1995. Member of
the bars of the State of California, the Southern District of California, and the Supreme Court
of the United States. This article was submitted in partial completion of the Master of Laws
requirements of the 52nd Judge Advocate Officer Graduate Course.

1 Dwight D. Eisenhower, Public Papers of the Presidents 1035-1040 (1960).

2 Napoleon Bonaparte, 1831, as cited in LOGCAP Battle Book 26 (2000).
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Under existing procurement regulations, the only person empowered to direct
contract activities is the duly appointed Contracting Officer. Under a new
proposed Defense Federal Acquisition Regulation clause, military commanders
would be empowered to direct contracting activities during times of dire
emergency. This authority would be limited only by the Law of Armed
Conflict’s (LOAC) constraints on use of civilians in combat. This proposed
amendment would “solve the problem of a perceived lack of direct
communications between battlefield commanders and civilian contractors,”
and return to battlefield commanders some of the versatility lost by replacing
military positions with civilian contractors.

This article is intended to explore the proposed emergency battlefield
commander contract change authority amendment, and discuss lawful
mechanisms of empowering military commanders with contracting control.
Further, this article will consider some of the positive and problematic aspects
of providing contract change authority to military commanders.

Il. PROPOSED DFARS AMENDMENT: EMERGENCY
BATTLEFIELD COMMANDER AUTHORITY

The Defense Federal Acquisition Regulation (DFARS)* is currently under
review to update its provisions regarding contractors accompanying a deployed
force. Among the many proposals being considered are provisions which
would require contractors to follow the ranking military commander’s orders
in times of dire emergency.

A. The Proposed Emergency Authority Clause--Changes in
Emergencies.

Normally, the Contracting Officer or the Contracting Officer’s
representative provides direction to the Contractor, and the Contractor provides
direction to its employees. However, when the Contractor is accompanying
the force outside the United States, if the Contracting Officer or Contracting
Officer Representative is not available and emergency action is required
because of enemy or terrorist activity or natural disaster that causes an
immediate possibility of death or serious injury to contractor personnel or
military personnel, the ranking military commander in the immediate area of
operations may direct the Contractor or contractor employee to undertake any

® Interview with Ms. Marcia Bachman, U.S. Air Force Associate General Counsel
(Acquisition), and member of the Defense Acquisition Regulation Counsel (21 Mar. 2004)
[hereinafter Bachman Interview]. Ms. Bachman has received numerous calls from battlefield
commanders with questions about what use, if any, can be made of civilian contractors.

*U.S. DEP’T OF DEFENSE, DEFENSE FEDERAL ACQUISITION REG. SUPP. (Jan. 2004) [hereinafter
DFARS].
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action so long as those actions do not require the contractor employee to
engage in armed conflict with an enemy force.

The Contractor may submit a request for equitable adjustment for any
additional effort required or any loss of contractor-owned equipment
occasioned by such direction.

B. A Brief History of Battlefield Commander Emergency Contract
Authority.

Providing battlefield commanders with contract authority is hardly a
new idea, though it hasn’t been used since the American Civil War.® During
the Civil War, Army ordnance regulations allowed *“any officer, in
circumstances of ‘urgent necessity,” to purchase items normally procured by
the Ordnance Bureau, and to submit a report explaining the necessity to obtain
government reimbursement.”” These emergency procurement actions were
upheld by the United States Court of Claims® as a lawful exercise of command
authority. At the close of the Civil War, battlefield commander contract
authority was completely withdrawn due to limited, but notable, dishonesty
amongst a small group of commanders, and the desire to trade the expediency
of commander procurements for a more centralized procurement system in
order to promote competition.®

This proposed DFARS clause would mark a limited return to
emergency battlefield commander authority. The purpose would not be
expedient procurement as in the 1860’s, but promoting mission
accomplishment during emergency conditions. This emergency authority
would provide military commanders the opportunity to direct all of their
human assets, including contractors, in a life-or-death emergency. So, for
example, during circumstances of a natural disaster involving a flood or
mudslide, or in circumstances of an armed attack on a military base, food
service civilian contractors could be directed to quit making lunch and fill
sandbags to fortify the base facilities. Since civilian contractors have been
steadily replacing military members for non-combat support positions, the
proposed increase in military commanders’ authority is quite timely.

® Proposed DFARS change (on file with author).

® See Lt Col Douglas P. DeMoss, Procurement During the Civil War and Its Legacy for the
Modern Commander, ARMY LAw., Mar. 1997, at 9.

"1d. at 11.

® The Stevens Case, 2 Cl. Ct. 95 (1866).

° DeMoss, supra note 6, at 11-13.
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I11. CONTRACTORS ARE INVADING THE BATTLEFIELD!

In some form or another, contractors have been on the American
battlefield since the American Revolution.”® General George Washington used
civilian wagon drivers to haul military supplies.* By the Korean War,
contractors were hired by the Department of Defense to stevedore, perform
road and rail maintenance, and transport troops and supplies.” In Vietnam,
contractors moved into providing logistics by providing base construction and
operations, water, and ground transportation, fuel, and high-tech system
maintenance and support.® During the first Gulf War, 9,200 contractors
deployed in support of the United States forces, and provided maintenance of
high-tech equipment, water, food, construction, and other services.** In the
Bosnia operation, the ratio of contractors to uniformed United States Army
members was almost equal, with 6,000 Army personnel supported by 5,900
civilian contractors.” In 1999, during the Kosovo operations, Kellogg, Brown
& Root Co. provided $1 billion dollars worth of logistics support for the
military. Their contract activities included engineering, construction, base
camp operations and maintenance, structure maintenance, transportation
services, road repair, vehicle maintenance, equipment maintenance, cargo
handling, railhead operation, water production and distribution, food services,
laundry operations, power generation, refueling, hazardous materials and
environmental services, staging and onward movement operations, fire fighting
and mail delivery.’® By contracting with Kellogg, Brown and Root for these
logistical services, the U.S. troop commitment to the Balkan deployments were
reduced by an estimated 8,900 troops,* at a total cost of $2.2 billion.*®* During
the recent military operations in Afghanistan and Irag, an estimated $8 billion
dollars worth of contracts have already been awarded to civilian contractors.*

10 Gordon L. Campbell, Presentation to Joint Services Conference on Professional Ethics 2000
(January 27-28, 2000), available at
http://www.usafa.af.mil/jscope/JSCOPEQQO/Campbell00.html (last visited 19 Mar 2004)
p;ereinafter Campbell Presentation].

2 g

Bd.

4.

©d.

18P W. SINGER, CORPORATE WARRIORS: THE RISE OF THE PRIVATIZED MILITARY INDUSTRY
144 (2003).

"'1d. at 146.

'8 The Center for Public Integrity, Windfalls of War: Kellogg, Brown & Root (Halliburton),
available at http://www.publicintegrity.org/wow/bio.aspx?act=pro&ddIC=31, (last visited 7
Jul. 2004).

19 The Center for Public Integrity, Windfalls of War: Winning Contractors, available at
http://www.publicintegrity.org/wow/report.aspx?aid=65 (last visited 7 Jul. 2004).
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A. As the Numbers of Contractors and Deployments Go Up, the
Number of Soldiers Goes Down.

The markedly increasing numbers of civilian contractors on the
battlefield are the result of the United States military’s outsourcing of formerly
governmental functions. Outsourcing became a global phenomenon after the
election of Margaret Thatcher as Prime Minister of Great Britain®® The
Thatcher government’s program of denationalization and privatization of state
industries was considered a resounding success in turning around the British
economy. The idea of outsourcing traditional government functions soon
spread to other countries.”> The United States has followed Britain’s example,
and reduced its military to one third of the soldiers that it maintained during
the Cold War peak.? Further, since 1989, total U.S. Forces and budgets are
down 40% from their levels in 1989.2 As of January 2000, that 40% translates
to a reduction from 111 Combat Brigades into sixty-three.

America’s need for the military did not disappear. In fact, the operations
tempo has significantly increased since the Cold War: even prior to the 11
September 2001 War on Terrorism, United States troops were sent on 36
different deployments as compared to ten during the Cold War* The
outsourcing and downsizing occurred not because the military was no longer
necessary, but as an attempt to economize. The idea behind these massive
military personnel cuts was to save money while concentrating the remaining
assets on efficiency:

“[T]he scale and scope of what we’re seeing today is unprecedented. Even

as, in the nineties, the size of the armed force shrank precipitously, the

number of outside contract workers kept growing. By some accounts, half
of all defense-related jobs are now done by private employees. Why the
change? First, the notion that government is fundamentally inefficient and

unproductive has become conventional wisdom. It had always had a

certain hold on the American imagination, but it gained strength with the

ascendancy of conservatism in the eighties and nineties.  Second,

Washington fell for the era’s biggest business fad: outsourcing. For most

of the twentieth century, successful corporations were supposed to look

like General Motors: versatile, vertically, huge. But by the nineties,
vertical integration had given way to ‘core competency’: do only what you
do best, and pay someone else to do the rest. The Pentagon decided that it
should concentrate on its core competency--- ‘warfighting’. It’s a tidy

0 SINGER, supra note 16, at 66.

21 1d. at 66, 67.

?21d. at 53.

jj Campbell Presentation, supra note 10.
Id.
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picture: the Army becomes a lean, mean killing machine, while civilians
peel the potatoes and clean the latrines.”*

B. The United States Military Has Become Fully Dependent on
Contractors.

The original goal of outsourcing was to save money. The practical
effect was to make the military dependent on contractor support at all stages of
operations. Because of outsourcing and force reductions, “[t]lhe use of
contractors to support military operations is no longer a ‘nice to have’. Their
support is no longer an adjunct, ad hoc add-on to supplement a capability.
Contractor support is an essential, vital part of our force projection
capability—and increasing in importance.”*

Replacing military members with contractors has also become a force
retention tool. By using contractors to perform maintenance contracts,
commanders can conserve their high-demand but low manning density units
for future operations.” In Southwest Asia, Air Force officials were concerned
about retention of high demand generator maintenance troops with a frequent
deployment schedule.?® By substituting contractors for the active duty troops,
Air Force officials reduced the military members’ TDY schedule and found a
solution to the retention problem.?

“The DOD relies on contractors as part of the total force.” In fact,
Joint Publication 4-05* provides, “The total force policy is one fundamental
premise upon which our military force structure is built . . . as policy matured .
.. contractor personnel . . . were brought under its umbrella.”® United States
military dependence on contractors necessitates placing contractors
everywhere throughout operations.

“[Never before] has there been such a reliance on non-military
members to accomplish tasks directly affecting the tactical
successes of an engagement. As a result, government
employees and contractors are in closer physical proximity to
the battlespace than ever before, and in roles functionally close

% James Surowiecki, NEW YORKER (FINANCIAL PAGE), Army, Inc., 12 Jan. 2004 at 27.

26 Campbell Presentation, supra note 10.

2T GEN. AccT. OFF. Rep. No. GAO-03-695, Military Operations: Contractors Provide Vital
Services to Deployed Forces but Are Not Adequately Addressed in DOD Plans, page 6 (June
2003) [hereinafter GAO-03-695].

%1d. at 9.

#1d. at 9.

%1d. at 18.

%1 Joint Publication (JP) 4-05, Joint Doctrine for Mobilization Planning, 22 June 1995, ch. I,
para. 2(b) [hereinafter Joint Pub. 4-05].

% GA0-03-695, supra note 27, at 18 (citing Joint Pub. 4-05).
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to combatants; many of these roles formerly exclusively held
by uniformed members of the armed forces.”*

In fact, contractors are physically co-located alongside military
combatants on the battlefield.
“Given an asymmetric threat on a nonlinear battlefield, there is no ‘safe’ zone
within the area of operation. Army doctrine does not establish a ‘Forward line
of Contractors”. Contractor personnel will be positioned anywhere in the
theater by the Commander—METT-TC dependent and in accordance with the
terms and conditions of their contract.”*

C. The Army’s Overview of Battlefield Contract Types.

The Army perceives contractors as more than just logistics support,
indicating “it spans the spectrum of combat support (CS) and combat service
support (CSS) functions.”® CS and CSS contracts “ha[ve] applicability to the
full range of Army operations, to include offense, defense, stability, and
support within all types of military actions from small-scale contingencies to
major theater wars.”*

Battlefield contractors are generally categorized into three types: theater
support, external support, and system contractors.*” Theater support contracts
are usually associated with contingency contracting, and are most frequently
hired from local area commercial sources to provide support to operational
forces.® Such theater support contracts are responsible for the immediate
needs of operational commanders, such as goods, services and minor
construction.*  External support contracts, such as the Logistics Civil
Augmentation Program (LOGCAP) contract, are awarded and administered by
contracting officers assigned to supporting headquarters located outside of the
theater.®® The services provided under external support contracts are usually
building roads, airfields, dredging, stevedoring, transportation services,
mortuary services, billeting and food services, prison facilities, utilities and
decontamination.” The third type of battlefield contract is a system contract
for the support and maintenance of equipment throughout the system’s

% Col Steven J. Zamparelli, Competitive Sourcing and Privitization: Contractors on the
Battlefield, What Have We Signed Up For?, A.F. J. LoG. 9 (Fall 1999).

% Campbell Presentation, supra note 10.

%5 U.S. DEP’T OF ARMY, FIELD MANUAL 3-100.21, Contractors on the Battlefield, ch. 1, at 1-1
(3 January 2003) [hereinafter FM 3-100.21].

*|d. at 1-1, para. 1-2.

¥ 1d. at 1-2, para. 1-7.

% |d. at 1-3, para. 1-8.

¥ |d. para. 1-8.

“0|d. para. 1-9.

* Maj Michael E. Guillory, Civilianizing the Force: Is the United States Crossing the
Rubicon?, 51 A.F. L. Rev. 111, 124 (2001) [hereinafter Guillory].
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lifecycle.”” Such systems include vehicles, weapon systems, and aircraft and
communications systems deployed with the military.*®  System contract
support may be either for the life of the system, or for the initial fielding
stages, and contract personnel are usually United States citizens.*

D. Contractors Must Not Participate in Armed Hostilities.

“The citizen must be a citizen and not a soldier . . . war law has a short
shrift for the non-combatant who violates its principles by taking up arms.”*

The Law of Armed Conflict (LOAC) protects non-combatant civilians
from being targeted as objects of attack (though they can be lawfully killed as
“collateral damage”). Those civilians who do become unlawful combatants by
taking direct part in hostilities lose the protections afforded to non-
combatants.®  Contractors, as civilians, are not lawful combatants in
international armed conflict, and the military is strictly forbidden from using
contractors as combatants.

To qualify as a lawful combatant, the individual must: (1) be under the
command of a person responsible for his subordinates and subject to an
internal disciplinary system; (2) have a fixed and distinctive emblem
recognizable at a distance; (3) carry arms openly; and (4) conduct operations in
accordance with the laws and customs of war. Combatants "have the right to
participate directly in hostilities" and, when captured, are afforded POW status.
They are immune under a state's internal national law for their combatant acts
as long as they comply with LOAC. Non-combatants are, by negative
definition, those who are not members of an armed force, as well as a few
specific members of an armed force such as medical personnel and chaplains.”

Those civilians who do participate directly in hostilities are considered
illegal belligerents, and forfeit their protection from being made the object of
attack and are subject to trial for their actions.® The United States military
uniformly prohibits contractors from engaging in purely military acts or
jeopardizing their non-combatant status.  “In all instances, contractor

“21d. at 123.

** EM 3-100.21, supra note 36 at 1-3, para. 1-10.

“Id. para. 1-10.

> W. Hays Parks, Air War and the Law of War, 32 A.F. L. REV.1, 75, 118 (1990), quoting
JAMES MALONEY SPAIGHT, WAR RIGHTS ON LAND 38 (London, 1911).

% Maj Lisa L. Turner, Civilians at the Tip of the Spear, 51 A.F. L. Rev.1, at 27 (2001)
[hereinafter Turner].

*71d. at 25, citing Hague Convention IV Respecting the Laws and Customs of War on Land,
Oct. 18, 1907, art.3, 36 Stat. 2277, 205 Consol.T.S. 277, Geneva Convention Relative to the
Treatment of Prisoners of War, arts. 36, 37, opened for signature Aug. 12, 1949, 6 U.S.T.
3316, T.I.A.S. No. 3364, 75 U.N.T.S. 135, Protocol Additional to the Geneva Conventions of
12 August 1949, and Relating to the Protection of the Victims of International Armed
Conflicts, Dec. 12, 1977, arts. 43, 44, 1125 U.N.T.S. 3.

“1d. at 28, 70.
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employees can not lawfully perform military functions and should not be
working in scenarios that involve military combat operations where they might
be conceived as combatants.”*

External and Theater support contractors perform traditional civilian
support roles, and seldom pose a problem as unlawful combatants.®® However,
systems contracts require close contractor support due to their technical
sophistication, and place these contractors in greater risk of direct involvement
with the conflict.>

E. Commanders Have No Legal Authority Over Contractors.

Current government procurement regulations leave control over
contractors solely in the hands of Contracting Officers. Commanders cannot
order contractors to do anything, even the services they contracted for.> As
the law now stands, the commander’s only link to the contractor is through the
contracting officer or the contracting officer’s representative.>

“The commander has no "Command & Control” authority over
contractor personnel.  While the contract can require contractor
personnel to abide by all guidance and obey all instructions and general
orders applicable to U.S. Armed Forces and Department of Defense
Civilians, they cannot be "commanded.” Their relationship with the
government is governed by the Terms and Conditions of their contract.
Only the Contracting Officer has the authority to direct the Contractor
(not contractor employees--that would be personal services: a real "no,
no" in government contract law) through the contract. In short, the
Commander must "manage" contractor personnel through the
contracting process. He has no authority to command . . . them.”™*

With the enactment of the Military Extraterritorial Jurisdiction Act of
2000,> DoD contractors may be federally prosecuted for felony-equivalent
crimes committed outside of the jurisdiction of United States. However,
neither this Act nor its proposed implementing regulation® provides
commanders with criminal jurisdiction over contractors: that power rests with

“*U.S. Joint Publication (JP) 4-0, DOCTRINE FOR LOGISTICS SUPPORT OF JOINT OPERATIONS,
CONTRACTORS IN THE THEATER (Apr. 2000), ch, V., para. 1.d.
%0 Guillory, supra note 42, at 124.
51
Id.
%2 Turner, supra note 47, at 36.
>1d.
> Campbell Presentation, supra note 10.
*® The Military Extraterritorial Jurisdiction Act, 18 USC 3261 (22 Nov. 2000) (proposed rule
to be codified at 32 C.F.R. pt. 153).
4.
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federal civilian authorities.” Further, commanders don’t even have UCMJ
authority over contractors unless it’s a time of declared war.®® Since the vast
majority of military operations do not stem from congressionally declared
wars, the UCMJ is rarely imposed on contractors.>

Army Field Manual 3-100.21 suggests that the military commander can
indirectly influence contractor employee discipline by withholding privileges
or removing contractors from the theater.®* This manual lists “revocation or
suspension of clearances, restriction from installations or facilities, or
revocation of exchange privileges . . . and removing contractor from the AQ”®
as possible solutions to dealing with undisciplined contractors. This utter lack
of actual military discipline over the contractors only compounds the issue of
the commander’s lack of contract authority. Both the military commanders
and the contractors know that the worst a commander can do is ask the
contracting officer to direct the contractor to remove the offending contractor
employee from the theater.

F. Commanders are Obligated to Protect Contractors.

Commanders who are augmented with civilian contractors face the
added responsibility of providing force protection for these contractors. “[T]he
government’s responsibility for providing force protection derives from three
factors: a legal responsibility to provide a safe workplace, a contractual
responsibility which is stipulated in most contracts, and third, to enable the
contractors to continue to do their job.”® “When contractors perform direct
support of Army forces in potentially hostile areas, the supported military force
must assure the protection of the contractor’s operations and personnel.”® For
example, in Somalia and Bosnia, contractors frequently required armed
military escorts.*

How, then, is a commander to protect civilian contractors in time of
dire emergency if the contractors have no obligation to obey their orders?

5; FM 3-100.21, supra note 36, at 4-12, para 4-45.
4.
%° United States v. Averette, 41 C.M.R. 363, 365 (C.M.A. 1970).
% FM 3-100.21, supra note 36, at 4-12, para 4-47.
61
Id.
62 Maj Maria J. Dowling & Maj Vincent J. Feck, A Joint Logistics and Engineering Contract,
Issues and Strategy 2000 Selected Readings: Contractors on the Battlefield, A.F. LOGISTICS
MGMT. AGENCY ED., at 61-67 (Dec. 1999).
% FM 3-100.21, supra note 36, at 2-10.
8 LTC Michael J. Davidson, Ruck Up: An Introduction to the Legal Issues Associated with
Civilian Contractors on the Battlefield, 29 Pus. CoNT. L.J. 233 at 267 (2000).
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G. Replacing Military Personnel with Contractors Reduces
Commanders’ Versatility in Times of Emergency.

Given the LOAC prohibitions on civilians directly participating in
hostilities, replacing former military positions with contractors forecloses
battlefield commanders’ options on the versatile use of his force in time of life
or death emergency. Even military members whose primary mission does not
include direct combat, such as the logistics branch of Combat Support
Services, are at least pistol trained and qualified.® All Army Military
Occupation Specialties (except Chaplains and Medical Providers) contain the
requirement to fight as infantry if necessary.®

Combat weapons training of Combat Support Services soldiers give
battlefield commanders options in circumstances of dire emergency. For
example, in the World War Il Battle of the Bulge, “U.S. Army support
personnel (such as cooks, drivers, mechanics, and secretaries) were armed and
sent to the front lines to bolster weakened infantry units.”®” Such innovative
use of support personnel wasn’t limited to World War 11 either, as shown by
1993’s Mogadishu, Somalia Black Hawk Down incident. Support troops were
called upon to drop their spatulas and pens, pick up rifles, and help save
surrounded U.S. troops from hostile fire.®

The use of Combat Support Services troops to support combat is
anticipated to continue, and in fact become more prevalent, thus making a
strong argument for the Army’s adoption of the Marine Corps foundational
metaphor, “Every Marine a Rifleman” into “Every Soldier a Rifleman.”® As
support positions are contracted to civilian corporations, commanders will lose
the option to use support personnel as riflemen to augment combat units in dire
emergencies.”” Commanders can not use these contractors to substitute as
combatants for fallen soldiers in life or death situations such as the Battle of
the Bulge or the Black Hawk Down™ incident from Somalia’s Operation
Restore Hope. These support contractors don’t even have a legal or
contractual obligation to follow field commanders’ orders to fulfill non-
combatant roles. “The loss of a potential pool of combatants may prove a
significant disadvantage to a hard-pressed commander fighting a casualty-
intensive operation.””

% MAJ David Scott Mann, Every Soldier a Rifleman, ARMY LOGISTICIAN, at 47 (Jan. 2004).
6 Campbell Presentation, supra note 10.

%7 SINGER, supra note 16, at 163.

%8 1d.

% Mann, supra note 66, at 45.

" SINGER supra note 16, at 163.

" MARK BOWDEN, BLACK HAWK DOWN (1999).

"2 Davidson, supra note 65, at 267.
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IV. CONTRACT CHANGES REQUIRE PROPER AUTHORITY

Can battlefield commanders lawfully exercise contract authority under
the limited circumstances of overseas location, contract officer unavailability,
and dire exigency? According to the FAR,” contract change authority is
reserved for duly appointed contract officers. FAR Part 43.102 provides:

(@) Only contracting officers acting within the scope of their authority are
empowered to execute contract modifications on behalf of the
Government. Other Government personnel shall not

(1) Execute contract modifications;

(2) Act in such a manner as to cause the contractor to believe that
they have authority to bind the Government; or

(3) Direct or encourage the contractor to perform work that should
be the subject of a contract modification.” (emphasis added).

Thus, a strong question arises as to the validity of the proposed DFARS
clause. Can a change to only the DFARS provide ranking military
commanders with emergency contract change authority in light of FAR
43.102’s unambiguous prohibition against contract changes made by anyone
other than the contact officer? Or, will amendment of FAR 43.102 also be
required before the proposed DFARS clause is valid?

A. Limiting Contract Change Authority is a Sound Business Practice.

The FAR tightly limits government contract authority in order to avoid
the fiscal disaster that would result if all federal employees were empowered to
obligate the government’s funds. If each government employee whose work
involved interaction with a government contractor were authorized to direct the
performance of the contract or the contractor employee, contracts would be in
serious jeopardy of misdirection away from the original intended purpose of
the contract. Huge cost increases could be incurred with every changing whim
of a government employee.

[T]he Government practice of specifically designating only one person,
the CO, as having exclusive actual authority for dealing with the
administration of a contract avoids the chaos and lack of protection for those
Government interests which would result if a contractor were allowed to rely
on the authority of any one of dozens or potentially hundreds of Government
“agents” who might have some relationship with the contract.”

® GENERAL SERVS. ADMIN. ET AL., FEDERAL ACQUISITION REG. 43.102(a) (hereinafter FAR).
74

Id.
" Inter-Tribal Council of Nev., Inc., IBCA 1234-12-78, 83-1 BCA 1 16,433, at 81,745-746, as
cited in JOHN CIBINIC, JR., FORMATION OF GOVERNMENT CONTRACTS 82 (3d ed. 1998).
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This practice of requiring valid actual contract authority of government
agents was upheld by the United States Supreme Court in Federal Crop Ins.
Corp. v. Merrill.™

Limited exceptions on the requirement of actual authority exist for
implied authority, estoppel, and imputed knowledge. Implied contract
authority exists when some actual contract authority has been delegated to a
government employee, and the acts undertaken by the employee are an integral
part of their assigned duties.”” A contractor’s reasonable reliance on a
government employee’s representations may estop the government from
denying liability for that employee’s actions.”” Imputed knowledge exists
when a government employee making the unauthorized commitment has a
duty to inform the contracting officer of the questioned event, and the court
presumes the government employee did so inform the contracting officer.” In
addition, contracting officers may ratify unauthorized commitments by
approving them in accordance with FAR 1.602-3.%°

B. Military Commanders Do Not Have Contract Warrant Authority.

Contracting Officers and Military Commanders are usually mutually
exclusive occupations.®*  “The vast majority of contracting officers are
civilians, not soldiers who will be deploying with the force they support.”®
The legal capacity to contract is regulated by the FAR, and in the Department
of Defense is limited to heads of government agencies (i.e.. service
secretaries).®  This authority can be delegated to Heads of Contracting
Agencies.®* In the Army, the MACOM Commanders, as Heads of Contracting
Activities, are the lowest military position to hold contracting authority by
virtue of their command position.** Heads of Contracting Agencies®® and
Heads of Contracting Activities® rarely exercise their contracting authority,
opting instead to contract through a Principal Assistant Responsible for
Contracting.®® Further, Heads of Contracting Agencies delegate contracting

"® Federal Crop Ins. Corp. v. Merrill, 332 U.S. 380 (1947).

" CiBNIC, supra note 76, at 96.

"8 Burnside-Ott Aviation Training Ctr., Inc. v. United States, 985 F.2d 1574 (Fed. Cir. 1993).
" CiBINIC, supra note 76, at 107.

% FAR, supra note 74, at 1.602-3.

8 Elyce K.D. Santerre, From Confiscation to Contingency Contracting: Property Acquisition
on or Near the Battlefield, 124 MiL. L. Rev. 111 (1989).

821d. at 111.

8 FAR, supra note 74, at 1.601.

%1d.

8 Santerre, supra note 82, at 125.

% See FAR, supra note 74, at 2.101. The Head of the Contracting Agency is the Agency
Secretary or their deputy.

8 See id. A Head of the Contracting Activity is the official who has overall responsibility for
managing the contracting activity.

8 Santerre, supra note 83, at 125.
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authority to individual Contracting Officers by issuance of a warrant.®
Contacting Officers are selected based on contracts related experience and
education.® Thus, some high ranking agency officials who are untrained in the
field of contracting and are not qualified in accordance with the FAR" to
contract on behalf of the government, have the authority to enter into
government contracts simply by virtue of their politically appointed position as
the head of the agency. However, it’s important to note that the FAR and
DFARS are drafted so that these untrained individuals do not have to do any
contracting themselves. Instead, these officials are tasked with the
management of the trained contracting professionals that work for them. As
currently drafted, the FAR and DFARS do not create any exceptions to the
contracting officer experience and education requirements, and do not
authorize delegation of contract authority to battlefield commanders by virtue
of their position as commander.*

C. Despite Lack of Contract Authority, Military Commanders Have
Directed Contract Changes.

Many battlefield commanders are unaware of the FAR limitations on
contract change authority, or that they lack authority to direct or change
contract work.* Indeed, such a limitation on authority runs counter-intuitively
to the military culture of command.* During contingency operations, this
issue becomes even more problematic because military members may assume
the role of Contracting Officer Representative (COR),” and receive minimal
training regarding the responsibilities and limitations on their COR duties.®

In the Bosnia operation, a commander unintentionally directed a
constructive contract change to a LOGCAP construction project.”” The
commander decided to accelerate the camp construction project, which in turn
required the contractor to obtain plywood at a substantial increase in cost from
$27.31 per sheet to $85.98 per sheet.*

¥ FAR, supra note 74, at 1.603-3.

*1d. at 1.603-2.

L d.

%2 DFARS, supra note 4, at 201.603-2.

% Davidson, supra note 65, at 266.

%1d. at 267.

95 See DFARS, supra note 4, at 202.101, Definitions of Words and Terms (defining a
Contracting Officer's Representative as an individual designated and authorized in writing by
the contracting officer to perform specific technical or administrative functions).

% Maj Rafael Lara, Jr., A Practical Guide to Contingency Contracting, ARMY LAW.16, at 22
(Aug. 1995).

" GEN. AccT. OFF. Rer. No. GAO/NSIAD-97-63, Contingency Operations: Opportunities to
Improve the Logistics Civil Augmentation Program, at 18 (Feb. 1997) [hereinafter
GAO/NSIAD-97-63].

%1d.
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D. The Contract Officer May Delegate Change Authority.

Despite FAR 43.102’s prohibition against anyone but the Contracting
Officer changing a contract, the FAR does envision circumstances when other
government employees may lawfully direct changes in a contract.

1. Administrative Contracting Officers under the FAR.

FAR 43.202 provides for delegation of contract change authority to
Administrative Contracting Officers: “[c]hange orders shall be issued by the
contracting officer except when authority is delegated to an administrative
contracting officer.”® Such delegations of contracting authority should be
formally made in writing by use of the Standard Form 1402 warrant.'®
Administrative Contracting Officers are duly appointed Contracting Officers,
with duties that are limited by their warrants to contract administration. '*

FAR 42.202(a) largely leaves the boundaries of the contract
administration delegation up to the agencies involved, “[a]s provided in agency
procedures, contracting officers may delegate contract administration or
specialized support services, either through interagency agreements or by
direct request to the cognizant CAO . . . Further, FAR 42.302(a) authorizes
the Contracting Officer to delegate any contract administration function,
except for negotiating forward pricing rate agreements and establishing final
indirect cost rates and billing rates.'® The option of delegating contract change
authority is further provided for in FAR 42.302(c), which states, “[a]ny
additional contract administration functions not listed in 42.302(a) and (b), or
not otherwise delegated, remain the responsibility of the contracting office.
Contract change authority is not listed in FAR 42.302(a) or (b), thus a specific
delegation of this authority is required. Though the FAR does envision the
Contracting Officer’s delegation of contract change authority to Administrative
Contracting Officers, the prescribed delegation must still be to a trained
contracting professional with a valid, but limited, contracting officer warrant.

2. Contracting Officer Representatives under the DFARS.

The current DFARS provides for delegation of some contract
supervision duties, but prohibits contract officers from delegating contract
change authority to their representatives. DFARS 201.602-2 Responsibilities
provides:

® FAR, supra note 74, at 43.202

10014, at 1.603-3. A copy of the SF 1402 is at Appendix 2.
10014, at 2.201.

1921d. at 42.202(a).

193 1d. at 42.302(a).
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Contracting officers may designate qualified personnel as their
authorized representatives to assist in the technical monitoring or
administration of a contract. A contracting officer's representative
(COR)-

(1) Must be a Government employee, unless otherwise
authorized in agency regulations.

(2) Must be qualified by training and experience commensurate
with the responsibilities to be delegated in accordance with
department/agency guidelines.

(3) May not be delegated responsibility to perform functions at
a contractor's location that have been delegated under FAR
42.202(a) to a contract administration office.

(4)May not be delegated authority to make any commitments or
changes that affect price, quality, quantity, delivery, or other
terms and conditions of the contract (emphasis added).

As currently drafted, DFARS 201.602-2 is incompatible with
battlefield commander change authority. Combat commanders are government
employees as required by DFARS 201.602-2(1), but they are not typically well
qualified and trained in contracting as required by DFARS 201.602(2), and the
whole point of the proposed emergency change authority is so that they can
make the decisions that are normally prohibited by DFARS 201.602(4) which
would affect price, quality, delivery or other terms of the contract.

If emergency contract change authority is to be delegated under FAR
43.202, then DFARS 201.602-2 must be revised to make it inapplicable to
combat commanders, and a second delegation of authority clause that is
applicable solely to combat commanders must be promulgated.

E. Centralized Delegation of Emergency Battlefield Contract Change
Authority.

The FAR provides another option for delegation of contract change
authority without action from the individual contracting officers: centralized
delegation from the Agency Head or the Head of the Contracting Activity.
Such delegations may be directly made from the Agency Head or the HCA to
the combat commanders under FAR 1.603-1, which provides, “Agency heads
or their designees, such as the HCA, may select and appoint contracting
officers and terminate their appointments.”® Such high-level control over the
proposed delegation of limited emergency contract change authority may be
more attractive to Agency Heads who are charged with all responsibility for

104 1d. at 1.603-1.
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their agency’s contracting activities."” In this manner, the decision to delegate
emergency contract change authority to battlefield commanders would be
retained at the highest levels of authority and oversight.

Per FAR 1.601, this Agency Head or HCA delegation would envision
providing the combat commander with contracting officer appointments via
FAR 1.603, rather than delegation of contract administrative duties via
administrative contracting officer assignment under FAR 42.202." This is
problematic, in that selection of contracting officers is made based on the
contracting officer candidate’s “experience, training, education, business
acumen, judgment, character and reputation.”*® While combat commanders
may possess excellent judgment, character and reputations, the majority will
not have any experience in government contracting, training in business
administration, law or accounting, or specialized knowledge in the field of
government acquisitions.’®  Thus, as written in FAR 1.603, military
commanders are not lawful candidates for direct contract officer appointments.

F. A FAR 1.400 Deviation Authorization Would Remedy the Training,
Education and Experience Barrier to Battlefield Commander Contract
Officer Appointments.

FAR clauses are not forever set in stone to act as impediments to
accomplishing agency objectives. FAR clauses are subject to review for
deviation on an individual or class deviation basis via FAR 1.400. FAR
deviations include changing policy, procedure, contract clauses and any
practice of acquisition procedure at any stage of the acquisition process.'® It is
FAR policy to grant FAR deviations that do not violate law, executive order or
regulation when necessary to meet the specific needs of each agency.”® The
fact that a deviation is necessary to accomplish a new acquisition technique
should not deter an agency from pursuing new acquisition methods.'* FAR
deviations are accomplished on either an individual*? or class basis.*** The
appropriate method for changing the FAR rules and bestowing limited contract
officer status on otherwise ineligible combat commanders would be a class
deviation, since it would affect more than one contract action.*** Within the
DOD, the Under Secretary of Defense has the authority to grant such class

1% |d. at 1.601.

108 See id. at 1.601, “Contracting officers below the level of head of a contracting activity shall
be selected and appointed under 1.603.”
7 1d. at 1.603-2.

108 |d

1991d. at 1.401(a).

10 1d. at 1.402.

111 |d

"2 1d. at 1.403.

"3 1d. at 1.404.

114 |d
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deviations.”* If the delegation of limited emergency contract change authority
is a successful tool for commanders on the battlefield, then a permanent
revision to the FAR should be considered.'*

G. Delegation of Emergency Battlefield Contract Change Authority
Can be Made by Position, Not by Individual.

The proposed DFARS amendment envisions giving emergency change
authority to the ranking military commander in the immediate area of
operations.’” This poses the question of whether the delegation of contracting
authority or administrative contract authority must be made to a specific
individual, or whether the delegation could be made to the position.

Normally, delegations of CO or ACO are made to individuals, and not

to whomever is holding a particular position."*®* However, not all FAR contract
authority is vested in individuals. “In some agencies, a relatively small
number of high level officials are designated contracting officers solely by
virtue of their positions.”**
The DFARS could also be amended to include by position delegation of
emergency contract change authority. Instead of selecting individuals for
contracting officer appointment or administrative contracting officer
delegation, the delegating authority would select the command positions.
Instead of inserting the name of the individual on the SF 1402, the delegating
authority would insert the military commander billet. The emergency contract
change authority would go to whoever is in command of the position. This
would eliminate the necessity of re-accomplishing an SF 1402 every time the
position changes command. In such dire emergency situations as envisioned
by the emergency contract change authority, it is possible that the ranking
military commander would become disabled or be killed. With delegation of
authority by position, whoever is next in rank would gain the emergency
contract change authority at the same time as assuming military command.
This continuity of authority through command position also makes sense in
light of regular rotations of military personnel in and out of the theater or even
the commander taking ordinary leave and putting his deputy in charge while
he’s gone.

15 DFARS, supra note 4, at 201.404(b)(i).

18 FAR, supra note 74, at 1.404.

117 proposed DFARS change (on file with author).

i: FAR, supra note 74, at 1.603-2, DFARS 201.603-2.
Id.
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H. The Ranking Military Commander May Make Emergency
Contract Changes Without a Delegation of Contract Authority.

Legal theories have been successfully used in the past to bring binding
legal significance to contractual dealings with government personnel who do
not possess contractual authority.*

1. Unauthorized Contracts may be Ratified by Proper Contract Authority.

Ratification is the adoption of an unauthorized act resulting in the act
being given effect as if originally authorized.”” In government contracts,
ratification of an unauthorized commitment may be made by one who has
authority to bind the government.’? When a government official has actual or
constructive knowledge of an unauthorized act and expressly or impliedly
adopts the act, then ratification has occurred.'*

The FAR expressly provides for ratification of unauthorized
commitments in FAR 1.602-3, which allows ratification of unauthorized
commitments which were not binding upon the government solely because the
government representative who made the agreement lacked the full authority to
do so.***

The FAR policy regarding ratification is:

(1) Agencies should take positive action to preclude, to the
maximum extent possible, the need for ratification actions.
Although procedures are provided in this section for use in
those cases where the ratification of an unauthorized
commitment is necessary, these procedures may not be used in a
manner that encourages such commitments being made by
Government personnel (emphasis added).

(2) Subject to the limitations in paragraph (c) of this
subsection, the head of the contracting activity, unless a higher
level official is designated by the agency, may ratify an
unauthorized commitment.

(3) The ratification authority in subparagraph (b)(2) of this
subsection may be delegated in accordance with agency
procedures, but in no case shall the authority be delegated
below the level of chief of the contracting office.

120 CigINIC, supra note 76, at 95.

121 RESTATEMENT, SECOND, AGENCY § 85 (1981).
122 CiBNIC, supra note 76, at 98.

123 Id

124 EAR, supra note 74, at 1.602-3(a).
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(4) Agencies should process unauthorized commitments using
the ratification authority of this subsection instead of referring
such actions to the General Accounting Office for resolution.
(See 1.602-3(d)).

(5) Unauthorized commitments that would involve claims
subject to resolution under the Contract Disputes Act of 1978
should be processed in accordance with Subpart 33.2, Disputes
and Appeals.'®

This ratification policy is further supplemented by specific limitations
found in FAR 1.602-3(c). Ratification authority may only be exercised under
the FAR when:

(1) Supplies or services have been provided to and accepted by
the Government, or the Government otherwise has obtained or
will obtain a benefit resulting from performance of the
unauthorized commitment;

(2) The ratifying official has the authority to enter into a
contractual commitment;

(3) The resulting contract would otherwise have been proper if
made by an appropriate contracting officer;

(4) The contracting officer reviewing the unauthorized
commitment determines the price to be fair and reasonable;

(5) The contracting officer recommends payment and legal
counsel concurs in the recommendation, unless agency
procedures expressly do not require such concurrence;

(6) Funds are available and were available at the time the
unauthorized commitment was made (emphasis added); and

(7) The ratification is in accordance with any other limitations
prescribed under agency procedures.

Thus, a contracting official may ratify an unauthorized commitment if
it is proper in every other respect, including availability of contract funds to
cover the unauthorized commitment at the time the unauthorized commitment
was made.'*

By using the ratification method of authorizing battlefield commander
emergency change authority, the DFARS may be running afoul of FAR 1.602-
3(b)(1)’s prohibition against relying on ratification as a method of doing
business.  Further, under the proposed DFARS clause, if corresponding
changes to the FAR and DFARS were made to provide for contract change
authority in the ranking military commander, ratification would not be required

125 1d. at 1.602-3(b).
126 1d. at 1.602-3(c)(6).
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to pay the performing contractor. However, if the FAR and DFARS are not
amended to provide ranking military commanders with contract authority, then
emergency Dbattlefield changes may be compensated by ratification.
Systematically authorizing a battlefield commander’s contract change authority
through the ratification process would create the appearance that ratification
procedures are being “used in a manner that encourages such commitments
being made by Government personnel.”® The FAR explicitly prohibits this
method.”® Thus, either a class deviation for DOD battlefield commander
ratification actions must be obtained, or FAR 1.602-3 must be amended to
exclude emergency battlefield commander changes.

2. Courts Have Enforced Unauthorized Commitments Under an Implied
Authority Theory.

The implied authority theory of enforcing unauthorized government
commitments may also be useful regarding battlefield commander emergency
contract change authority. Under this implied authority theory, courts will
frequently grant contractors relief when the government representative who
entered into the unauthorized commitment had an actual delegation of some
authority, and it was reasonable for the contractor to assume that the change
authorized was part of that delegated authority.”® However, before any court
will apply the theory of implied authority, there must have first been an actual
delegation of some authority.”*® Implied emergency authority was found by the
Armed Services Board of Contract Appeals in circumstances where the board
found the government inspector, who had only been delegated authority to
inspect the technical requirements of the contract, had implied emergency
authority when a decision had to be made about what to do with wet concrete
that had already been poured, and there wasn’t time to call the contracting
officer before the decision had to be made.”® In reaching their decision, the
ASBCA specifically relied on the government inspector’s actual presence at
the job site, the lack of time available to call the contracting officer before the
concrete dried, and the fact that the inspector informed the contracting officer
shortly after the event occurred.’® If the ASBCA could find implied contract
authority in an “emergency” of drying concrete, then the ASBCA could find
implied contract authority in an actual life or death emergency as envisioned
by the proposed DFARS clause.

This implied authority mechanism is a risky method to implement the
proposed DFARS amendment, since much of the United States Court of

27 1d. at 1.602-3(b)(1)

128 1d. at 1.602-3(b)(1).

123 CiBINIC, supra note 76, at 95.

130 |d

31 Sigma Constr. Co., Inc. 91-2 BCA, 23,926, ASBCA No. 37040 (1991).
132 |d
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Claims and the Armed Services Board of Contract Appeals cases indicate that
when contracts are explicit in the delegation or withholding of power, the
contractor is bound by the terms of that delegation.*®

V. DOCUMENTING EMERGENCY CONTRACT CHANGES

The FAR requires all change orders issued under a government contract
to be accomplished in writing.*** The prescribed form for issuing a written
change order is the Standard Form 30 (SF 30)."* In cases of urgent
circumstances, the FAR authorizes use of telegraphic change orders in lieu of
the SF 30," but it does not specifically authorize the use of oral change orders.

A. Documenting Oral Changes: Put the Burden on the Contractor.

The FAR includes a contract clause which allows for oral contract
changes and provides for compensation for these changes by equitable
adjustment.”® Both Courts and Boards have validated the use oral changes as a
basis for equitable adjustments.”® FAR 52.243-4(b) provides for a notification
requirement which places the burden on the contractor to notify the
government if an oral change order has been issued.™ This clause requires
that the contractor provide the contracting officer with the date, circumstances
and source of the change order, together with a notice that the contractor
considers this a change.*® Further, FAR 52.243-7, which is normally only
used with research and development contracts, also places the burden of
change notification on the contractor, and includes a list of information that the
contractor must provide to make a change claim. FAR 52.243-7 requires that
within a negotiated period of time after an oral contract change has been
issued, the contractor must submit the following to the Contracting Officer in
order to receive an equitable adjustment:

(1) The date, nature, and circumstances of the conduct regarded
as a change;

133 ee L.S. Samford, Inc. v. The United States, 187 Ct. Cl. 714, 410 F.2d 178 (1969), and
Adventure Group, Inc. 97-2 BCA 29, 081, ASBCA 50188 (1997).
B34 EAR, supra note 74, at 43.201(a).
35 1d. at 43.201(a).
136 1d. at 43.201(c).
B371d. at 52.243-4(b) and (c).
38 Holt Hauling & Warehousing Sys., Inc., 76-2 BCA, 12,185 (1976), and W.H. Armstrong &
Co. v. United States, 98 Ct. Cl. 519 (1943)
ig FAR, supra note 74, at 52.243-4(b).
Id.
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(2) The name, function, and activity of each Government individual and
Contractor official or employee involved in or knowledgeable about such
conduct;

(3) The identification of any documents and the substance of any oral
communication involved in such conduct;

(4) In the instance of alleged acceleration of scheduled performance or
delivery, the basis upon which it arose;

(5) The particular elements of contract performance for which the
Contractor may seek an equitable adjustment under this clause, including
(i) What contract line items have been or may be affected by the
alleged change;
(i) What labor or materials or both have been or may be added,
deleted, or wasted by the alleged change;
(ili) To the extent practicable, what delay and disruption in the
manner and sequence of performance and effect on continued
performance have been or may be caused by the alleged change;
(iv) What adjustments to contract price, delivery schedule, and other
provisions affected by the alleged change are estimated; and

(6) The Contractor’s estimate of the time by which the Government
must respond to the Contractor’s notice to minimize cost, delay or
disruption of performance.**

FAR Clause 53.243-7 was originally not intended for contracts under
$1,000,000.** However, the terms of this clause also provide for its inclusion
in a contract when “the contracting officer anticipates that situations will arise
that may result in a contractor alleging that the Government has effected
changes other than those identified as such in writing and signed by the
contracting officer.”** Since a contracting officer should reasonably anticipate
that the emergency battlefield commander change authority may result in oral
contract changes, and because clause 52.243-7 has such specific contractor
notice requirements, clause 52.243-7 should be inserted in all contingency
contracts.

11 1d. at 52.243-7(b).
92 1d. at 52.243-7.
143 |d.
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B. The Contracting Officer and COTR Should Gather Data
Immediately After the Emergency Ceases.

Immediately after the emergency that gave rise to the commander’s
exercise of emergency battlefield change authority ceases, the COTR and CO
should immediately begin to collect and preserve information regarding any
possible contract changes and potential future requests for equitable
adjustment. Quick action should be taken immediately upon the cessation of
the emergency, and not delayed pending a submission of a FAR 52.243-7
contractor notification of a change. By acting quickly to discover changes and
gather data to account for the costs in advance of the contractor’s notification,
the government may ensure accurate and fair equitable adjustments are made.

VI. ANALYSIS OF THE PROPOSED EMERGENCY CHANGE
AUTHORITY

As with any new idea, the proposed DFARS amendment providing
battlefield commanders with emergency change authority is going to be
severely criticized. Regardless of the issues involved in implementing such a
novel idea, it’s important to take a positive and aggressive approach. As stated
by the Air Force Assistant Secretary of Acquisition, “Air Force contracting
officers need to become a community of innovative, even daring risk takers—
especially so, now. We must create solutions that provide our customers with
the rapid agile, combat support needed to help ensure victory.”**

The contracting community has become accustomed to vesting all
contracting authority in the Contracting Officer. The cultural change necessary
in empowering battlefield commanders with emergency contract change
authority is likely to be met with the same amount of resistance as the advent
of the government purchase card.** “A 1997 Study found that cultural
resistance has been the biggest barrier to the implementation of acquisition
reform initiatives.”**® Lack of understanding of the change’s benefits causes
the resistance.’” The intended benefit of the proposed DFARS amendment is
to clearly define roles and share the power of the Contracting Officers with
battlefield commanders during the times that battlefield commanders really
need such power.**®

% Enduring Freedom Memo EF-01-01, Secretary of the Air Force Deputy Assistant Secretary
of Contracting, to All Major Commands Contracting, subject: Rapid Agile Contracting
Support During Operation ENDURING FREEDOM (5 Oct. 2001).

1% See generally Lt Col Neil S. Whiteman, Charging Ahead: Has the Government Purchase
Card Exceed Its Limit?, 30 PuB. CONT. L.J. 403 (2001).

146 Nancy K. Sumption, Other Transactions: Meeting the Department of Defense’s Objectives,
28 PuB. CONT. L.J. 365, at 409 (1999).

7 1d. at 410.

148 Bachman Interview, supra note 3.
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A. Changes Made Under Emergency Battlefield Authority Would Be “In-
Scope”.

Changes may be made to contracts as long as the contemplated change
is within the original scope of the contract.*® The standard used in
determining whether a change is in scope is, “if potential bidders would have
expected it to fall within the contract's changes clause.”® Under the proposed
DFARS clause, all potential bidders to the contract would have been aware that
under the limited circumstances detailed in the emergency battlefield change
clause, the contract may be modified. Thus, any changes ordered by the
ranking military commander in circumstances of dire emergency would have
been anticipated by the contract and are therefore in-scope. The only in-scope
limitation on the ranking military commander’s contract change authority
would be ordering civilian contractors to perform combat duties. Any orders
requiring direct contractor participation in armed conflict would be clearly out
of scope.

B. The DFARS and Service Supplements Do Not Currently Address
Issues Arising from the Military’s Reliance on Contractor Support.

Presently, there are no DFARS clauses specifically dealing with
contractors on the battlefield. @ However, the DOD has promulgated
instructions regarding the use of contractors during times of crisis.”* Likewise,
military services have implemented instructions'* and guidance™® regarding
contracting support on the battlefield. Recently, the Army issued an interim
final rule amendment to the Army FAR supplement which contains solicitation
provisions and contract clauses specifically pertaining to contractors
accompanying the force.  Though the new Army FAR supplement
amendments do add provisions for contractors’ compliance with Combatant
Command Orders regarding force protection, health and safety,* neither the

S EAR, supra note 74, at 52.243-4(a).

130 AT&T Communications, Inc. v. Wiltel, Inc., 1 F.3d 1201, 1205 (Fed. Cir., 1993), citing
Amer. Air Filter Co., 57 Comp. Gen. 567, 572-73 (1978).

131 U.S. DEP’T OF DEFENSE, INSTR. 3020.37, CONTINUATION OF ESSENTIAL DOD CONTRACTOR
SERVICES DURING CRISIS (26 Jan. 1996).

152 U.S. DEP’T OF ARMY, REG. 715-9, CONTRACTORS ACCOMPANYING THE FORCE (29 October
1999), U.S. ARMY FIELD MANUAL 100-10-2, CONTRACTING SUPPORT ON THE BATTLEFIELD (4
August 1999).

153 U.S. ARMY CONTRACTORS ACCOMPANYING THE FORCE GUIDEBOOK (8 September 2003),
and U.S. AIR FORCE GENERAL COUNSEL GUIDANCE DOCUMENT, DEPLOYING WITH
CONTRACTORS: CONTRACTING CONSIDERATIONS (2003).

154 Solicitation Provisions and Contract Clauses, 68 Fed. Reg. 66,740 (Nov. 28, 2003) (interim
final rule to be codified at 48 C.F.R. pt. 5152).

% 1d. at 66,741.
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DOD nor the military services have yet to approach the scope of the proposed
DFARS amendment in giving battlefield commanders actual change authority
over contractors that accompany them.

C. The Limitations Imposed by the Terms of the Proposed Clause
Require More Definition.

1. Is the limitation ““accompanying the force outside the United States™
too constrictive?

The proposed clause limits the emergency change authority to
circumstances occurring only outside of the United States.™*® The proposal
does not recognize the threat of a massive emergency occurring in the United
States, such as a terrorist detonation of a weapon of mass destruction, and the
possible failure of communications systems as a result of the catastrophe The
wisdom of limiting this clause to non-United States locations must be carefully
examined. As the clause is currently written, in an emergency circumstance so
dire that martial law has been declared by the President of the United States,
military commanders would still have to go through contracting officers to
direct the activities of contractors. Given am emergency on United States soil,
it is possible that contracting officers would be more immediately available
than at overseas locations. However, an examination of this clause’s
geographical limitation should be made to determine if such military
commander authority is truly not necessary, or if the limitation arose from an
overly-optimistic “it couldn’t happen here” mindframe.

2. What is ““not available”?

The emergency commander authority proposed DFARS amendment
would only take effect “if the Contracting Officer or Contracting Officer
representative is not available and emergency action is required...”” Thus,
the commander must first make a determination of whether the Contracting
Officer or COR is unavailable. However, the issue is not resolved by the
proposed amendment. What circumstances constitute “unavailability” must
therefore depend on the situation. The more dire the emergency, the more
lenient the effort required to contact the Contracting Officer. If the
commander is to exhaust all methods of contacting the CO and COR first, then
this definition of “unavailable” should be included in the amendment. If no
effort to contract the Contracting Officer is required in circumstances where
taking the time to contact the Contracting Officer would further jeopardize
lives, then this approach should be incorporated in the proposed amendment.

156 proposed DFARS change (on file with author).
157 Id
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3. Who is the ranking military commander in the immediate area of
operations?

The proposed clause provides “the ranking military commander in the
immediate area of operations” may direct contractors in emergency
situations.”® This term “ranking military commander”, as modified by “the
immediate area of operations” can cause confusion among both military and
contractors alike, with the possible result being contractors receiving
conflicting orders from more than one military commander.

Does the ranking military commander mean someone with the duty title
of commander? Or, does it mean whoever is the highest ranking military
individual within communication capability? If a small group of soldiers under
the control of an E-5 goes into an Iragi city with a civilian contractor
interpreter and is subjected to a deadly ambush, does the proposed clause give
the E-5 authority to issue orders to the contractor (as long as those orders are
consistent with LOAC)? Or is the proposed authority limited to those billeted
in commander’s positions at brigade level?

Regardless of what level the emergency change authority reaches, it
should be the responsibility of the Contracting Officer or the COR to
familiarize the ranking military commander and the contractors with each
other’s identities so that if crisis were to arise, the identity of the individual
authorized to issue emergency contract changes would not be part of the fog of
war.

4. How Dire Must the Situation be Before it’s an Emergency?

The proposed clause only grants commanders contract change authority
in times when “emergency action is required because of enemy or terrorist
activity or natural disaster that causes an immediate possibility of death or
serious injury to contractor personnel or military personnel.”**® (emphasis
added). Thus the question is: when is emergency action required?

By the terms of the proposed clause, the only threat that would trigger a
commander’s use of this clause is the risk of imminent death to contractors or
military personnel. Any deadly risk to civilians who are not DOD employees
or contractors is by definition excluded from this clause, and not a valid reason
for commanders to exercise emergency contract change authority over their
contractors.

Regarding the question of how dire the circumstances must be before
commanders may exercise contract authority, it appears that the clause is
intentionally open-ended to allow for a commander’s individual assessment of

158 Id
159 Id
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each circumstance. As happened back in the American Civil War, the law can
“leave[] the question of whether the emergency does or does not exist with the
commanding officer of the army or detachment for which the services or
supplies are required.”*® If the question of emergency should be decided at a
certain level of command, then the DFARS proposed amendment should so
state.

The proposed DFARS amendment would accelerate the process of
directing contractors, and would also return to military commanders a fraction
of the emergency operational flexibility lost by replacing completely versatile
military members with civilian contractors. Properly utilized, the
commander’s emergency contract change authority would cut out three steps in
the process of directing contract changes: (1) one from the military
commander to contracting officer requesting a change be issued, (2) the next
step eliminated would be issuing of a contract change from the contracting
officer to the contractor, and (3) the communication from the contractor to the
contractor’s employees. When implemented, the commander could give orders
to the contractor’s employees directly, without time consuming routing
through other managers.

C. Commanders Do Not Have Sufficient Understanding of Contractor
Support.

Commanders have limited visibility and oversight of contractors
providing support in their locations.®* This problem extends to all levels, from
combatant commands, component commands, and deployed locations.*® And,
to make matters worse, the GAO found that commanders “frequently have no
easy way to get answers to questions about contractor support.”**®* The GAO
found this fundamental information gap “[i]nhibits the ability of commanders
to resolve issues associated with contractor support such as force protection
issues and the provision of support to the contractor personnel.”** Logically,
if commanders don’t know which contractors are assigned to them, what those
contractors’ capabilities or strengths are, and don’t know who to call to find
out, then commanders aren’t going to be able to make use of them, even if they
did have emergency contract authority.

VIl. CONCLUSION

The United States military has downsized to a fraction of its prior
manpower, and outsourced duties to civilian contractors that were previously

160 Stevens, supra note 8.

161 GA0-03-695, supra note 28, at 3.
162 Id

163 Id

164 Id
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performed by military members. Contractors are accompanying the force onto
the battlefield in numbers that sometimes equal military strength.
Commanders are faced with a serious dilemma: performing their mission with
less people to do it and more civilians to protect. With the proposed DFARS
clause granting battlefield commanders emergency contract change authority
over civilian contractors, commanders will have some versatility in making use
of contractors during dire emergency. The methods by which this contract
change authority can be granted to commanders, and their responsibilities in
executing it, will determine the success of this proposed DFARS amendment.
Regardless of what implementation options are chosen, as long as the Law of
Armed Conflict is observed, this article recommends providing as much power
over contractors to military commanders as they need in times of emergency.
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INTEGRATION OF MILITARY AND
CIVILIAN SPACE ASSETS:
LEGAL AND NATIONAL SECURITY
IMPLICATIONS

MAJOR ELIZABETH SEEBODE WALDROP*

I. INTRODUCTION

Statesmen and soldiers must consider the legal and moral
ramifications of using civilian systems for military purposes. Such
military use may turn them, as well as their supporting infrastructure,
into a bona fide target for future opponents.

- Brigadier General Charles J. Dunlap, Jr., U.S. Air Force'

While maintaining its own space assets and capabilities, in the past few
years the U.S. military has increasingly relied on commercial and civilian
space assets, owned and operated by foreign, domestic, and even international
entities. As part of a larger general trend toward military “outsourcing,” such
non-military organizations may provide cheap, technologically advanced space
commodities in a number of areas, e.g. launch, communications, remote
sensing, and weather. Even in situations in which the military relies on its own
space assets (such as navigation, launch, and surveillance), partnerships with
and investment in non-military (and even non-domestic) entities are common
and openly encouraged. This work will briefly look at the nature of these
partnerships, and then examine the national security and legal implications of
such *“dual use” of space technology, including the effect on technology
transfer and the law of war.

This article will first explore the depths of the military, civilian, and
commercial “marriage” in space, looking at the “actors” and the “partnerships”
in various settings. The use of space by each of these entities has evolved, and
an examination of their current roles in space activities will be discussed, by

* Major Waldrop(B.S.E. Duke University, J.D. with honors, University of Texas, LL.M. Air
and Space Law, McGill University, Quebec) is presently assigned as the Chief of Operations
Law, Headquarters Air Force Space Command, Peterson AFB, Colorado. This article is an
edited version of a thesis that was submitted in completion of the Master of Laws in Air and
Space Law, requirements of McGill University, Montreal, Quebec

1 Brigadier General Charles J. Dunlap, Jr. Technology: Recomplicating Moral Life for the
Nation's Defenders, Parameters, Autumn 1999, at 30.
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survey of the various space services provided by these sectors:
communications, remote sensing, launch, and navigation.

The next section of the article will examine national security and legal
implications of military investment, use, and reliance on space systems that are
not exclusive military assets. States have made efforts to protect their interests
in space by protecting access to space, space technology, and space services in
a number of ways. From a military perspective, national security in large part
depends on predictable, guaranteed access to space, which in turn depends on a
strong domestic space industry. Therefore, the tension between competition
and technology transfer to foreign companies and States (proliferation) is
important to consider. The Cox Report and Boeing (Sea Launch) affairs, with
their allegations of improper technology transfer to China and Russia
respectively, will serve as case studies for this section, both to illustrate these
tensions and to pinpoint sources of additional legal restrictions. This section
will also explore the suggestion that the interdependence of military and
commercial systems in space has caused national security and competition to
become mutually reinforcing, rather than competing, goals.

Additionally, as armed forces increasingly rely on space services (often
the same services used by civilians), States will develop means to guarantee
continued access to those services. This article will examine contractual
guarantees and licensing restrictions, using military leasing of communications
satellites and governmental “shutter control” clauses for remote earth sensing
satellites as examples of such efforts. States must be careful how they seek to
protect their national security interests in space, since the methods they choose
may be subject to legal challenge. In this context, the impact of the World
Trade Organization (WTQ) on the space industry will be discussed. Next, the
article will survey limits on “dual use” technologies imposed by policy and
politics, specifically examining the Presidential restriction on the use of
Selective Awvailability (SA) in the Global Positioning System (GPS), the
division of the radio frequency spectrum, and the issue of space debris.

The implications of relying on non-exclusively military space assets in
time of peace and war will also be examined, by surveying legal rules and
restrictions on such use. A brief survey of relevant international law, including
the UN Charter, treaties, customary law, and the Law of Armed Conflict
(LOAC), follows. In more detail, the right of self-defense (including so-called
“anticipatory self-defense”) will be discussed. While most analyses stop at this
level, it is important to look at the operational context of military commanders
applying these concepts through Rules of Engagement (ROE). The
implications of space law and policy on ROE will be canvassed.

Finally, widespread military use of civilian systems in time of war also
brings with it other, perhaps unintended, consequences and issues. This
section will consider the true status of “neutral” nations knowingly providing
space services in support of armed conflict, and whether civilian control of
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militarily-used space systems renders the civilians unlawful combatants under
the law of war.

II. THE MILITARY AND CIVILIAN “MARRIAGE” IN SPACE (A
SURVEY)

A. Space Actors
1. The Military

The original “space powers” were the Soviet Union and the United
States (U.S.). As early as 1945 both nations had considered the potential use
of satellites for military purposes, but it wasn’t until 1954 that the U.S. Air
Force was first authorized to develop a reconnaissance satellite.> However, the
Soviet Union preempted the early, rather lethargic, U.S. satellite-development
effort when, in October 1957, it successfully launched Sputnik I. The Soviet
Union’s placement of the first satellite into orbit around the earth sparked a
sense of urgency in the U.S. to prove its mastery of the space dominion,
arguably initially for prestige purposes.> However, satellites soon became
important to the U.S. from a practical perspective as well, when in 1960 the era
of U.S. aerial reconnaissance flights over the Soviet Union ended, and the U.S.
was forced to depend on reconnaissance satellites to obtain strategic
information about its adversaries.* Thus began the U.S.” consistent reliance on
space systems that has only deepened in the ensuing four decades.

During the Cold War, the Soviet Union and the U.S. governments
developed and operated many military satellites and dominated the world’s
space activities. According to one account, in the 1970s an estimated 60% of
Soviet payloads served direct military missions; by the early 1980s, 75% were

2 Paul B. Stares, Space and U.S. National Security, in NATIONAL INTERESTS AND THE USE OF
SpAack 35 (William Durch, ed., 1984). [hereinafter Stares, “U.S. National Security”]; PAUL B.
STARES, THE MILITARIZATION OF SPACE: U.S. PoLICY 1945-1984U.S. 13 (Cornell University
Press 1985) [hereinafter STARES, MILITARIZATION].
# Although the U.S. launched its first satellite in 1958, this sense of urgency is still evident in
President John F. Kennedy’s address to the U.S. Congress in 1961:

This is not merely a race. Space is open to us now; and our eagerness to

share its meaning is not governed by the efforts of others. We go into

space because whatever mankind must undertake, free men must fully

share.
Statement of the President, Special Message to Congress on Urgent National Needs (May 25,
1961).
* Stares, U.S. National Security, supra note 2, at 37. The shoot-down of Gary Powers’ U-2
over the Soviet Union on 1 May 1960 ended the era of U.S. aerial reconnaissance over the
Soviet Union. The National Reconnaissance Office (NRQO) was created in September 1961 to
consolidate U.S. reconnaissance efforts.
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of the same nature.” Space was also of growing importance to the U.S.
military, as evidenced by the 1982 creation of a separate Space Command
within the U.S. Air Force.® By 1985, reportedly the U.S. and the Soviet Union
together had put over 2,000 military payloads into orbit.’

In the earliest years of the “Space Age”, satellites were mainly useful in
maintaining peace and stability through reconnaissance, intelligence-gathering,
early warning, and as the National Technical Means (NTM) of verification for
monitoring arms control compliance. Thus, for example, the 1972 Anti-
Ballistic Missile (ABM) Treaty provided for the use of NTMs (with satellite
observation as a critical component) to verify compliance with strategic arms
limitations. The ABM Treaty recognized the importance of the role played by
NTMs and therefore prohibited interference with them.® However, recent
years have seen increasing military reliance on satellites as “force multipliers”
or “force enablers” improving the performance, lethality, and effectiveness of
ground, air, and naval forces and weapons, both during peace and war.’

Space systems and capabilities enhance the precision,
lethality, survivability, and agility of all operations — air,
land, sea, and special operations. [ . . .] Space assets
contribute significantly to overall aerospace superiority and
support the full spectrum of military actions in theaters of
operations.

In fact, space systems have become so important to the U.S. that the
government has declared:

[p]urposeful interference with U.S. space systems will be
viewed as an infringement on our sovereign rights. The
U.S. may take all appropriate self-defense measures,
including, if directed by the National Command Authorities

® Stephen M. Meyer, Space and Soviet Military Planning, in NATIONAL INTERESTS AND
MILITARY USE OF SPACE 61 (William Durch, ed., 1984).

® COLIN'S. GRAY, AMERICAN MILITARY SPACE POLICY: INFORMATION SYSTEMS, WEAPONS
SYSTEMS, AND ARMS CONTROL ix (Cambridge, Mass., Abt Books: 1982).

" STARES, MILITARIZATION, supra note 2, at 13.

® Treaty Between the United States of America and the Union of Soviet Socialist Republics on
the Limitation of Anti-Ballistic Missile Systems, Oct 3, 1972, 23 U.S.T. 3435 (no longer in
effect as of Jun. 13, 2002 due to U.S. withdrawal), Art. X1l [hereinafter ABM Treaty]; U.S.
White House, Press Release, “Statement by the Press Secretary Announcement of Withdrawal
from the ABM Treaty” (Dec. 13, 2001), available at
http://www.whitehouse.gov/news/releases/2001/12/20011213-2.html.

° Stares, U.S. National Security, supra note 2, at 4 and 72.

°U.S. AIR FORCE DOCTRINE DOCUMENT 2-2, U.S., Space Operations (Aug. 23, 1998).
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(NCA), the use of force, to respond to such an infringement
on U.S. rights."

Several U.S. government publications have similarly called space a “vital
national interest,” a traditional governmental term of art for objectives of such
importance that armed force would be used to protect them.*

2. The Military-Civilian “Marriage”
a. Civilian Governmental Programs

From the outset, U.S. civilian governmental space programs were
largely kept separate from military efforts -- to avoid any public questioning of
the stated U.S. commitment to the peaceful use of space and to avoid
international, political opposition to military programs.*®> However, even at the
earliest stages of development, it was obvious that military-civilian
governmental cooperation in space programs was necessary to capitalize on
technical expertise and to avoid wasteful duplication of effort.'* In fact, in the
1960s the civilian governmental National Aeronautics and Space
Administration (NASA) was very dependent on U.S. Air Force personnel and
facilities.”> The covert National Reconnaissance Office (NRO), the DOD
agency primarily responsible for space intelligence programs whose very
existence was kept secret until 1992, interacted with the military and with
NASA, transferring selected technologies and sharing launch facilities and
command and control ground stations.™

1 U.S. DEP’T OF DEFENSE, DIR. 3100.10, SPACE PoLICY page 6 (Jul. 9, 1999)[hereinafter
SPACE PoLicy]. The NCA are “the President and the Secretary of Defense or their duly
deputized alternates or successors.” U.S. DEP’T OF DEFENSE, JOINT PuB. 3-0, DEPARTMENT OF
DEFENSE DICTIONARY OF MILITARY AND ASSOCIATED TERMS page 253 (Mar. 23, 1994).

12 JOHN M. LOGSDON, GEORGE WASHINGTON UNIVERSITY’S SPACE POLICY INSTITUTE,
REFLECTIONS ON SPACE AS A VITAL NATIONAL INTEREST, available at
http://www.gwu.edu/~spi/ (expressing skepticism whether space has actually been recognized
and funded as such an interest), citing The White House, A National Security Strategy for a
New Century (Dec. 1999) and U.S. DOD, Quadrennial Defense Review Report (Sep. 30 2001)
at 45 [hereinafter LOGSDON, REFLECTIONS].

13 Stares, U.S. National Security, supra note 2, at 38 and 41; The NASA Act of 1958, 42 U.S.C.
82451 et seq (1988) (creating a civilian governmental space agency and maintaining DOD
control over military programs).

1 Seeid. at 41.

> STARES, MILITARIZATION, supra note 2, at 62, quoting Secretary of Defense Robert
McNamara’s 1962 policy directive giving the Air Force responsibility for “the research,
development, test, and engineering of satellites, boosters, space probes, and associated systems
necessary to support specific NASA projects and programs.”

' Thomas S. Moorman, Jr., GEORGE WASHINGTON UNIVERSITY SPACE POLICY INSTITUTE, The
Explosion of Commercial Space and the Implications for National Security (Paper presented
to the National Convention of the American Institute of Aeronautics and Astronautics, Reno,
Nevada, Jan. 13, 1998) available at http://www.gwu/ ~spi.
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This “separate but intertwined” nature of military and civilian
governmental space programs is still evident today, and cooperation between
the two sectors has been increasing in recent years. One need only look at the
sheer number of governmental agencies (the Department of Defense (DOD),
Department of Transportation (DOT), Department of Commerce (DOC), and
National Aeronautics and Space Administration (NASA), to name but a few)
involved in the U.S. space program to see the immense overlap.” Civilian
governmental space programs have been largely carried out by NASA since
the inception of the U.S. space program.'® Responsible for civilian research
and development, NASA has focused on manned spaceflight (through the
Space Shuttle program and the International Space Station), reusable launch
technology, space science and technology. An indication of ever-closer
cooperation between NASA and the U.S. Air Force (the DOD’s executive
agent for space) can be seen in recent discussions to assess the feasibility of
developing a single launch vehicle to meet civilian, commercial, and military
launch requirements.*® Furthermore, the current NASA Administrator, Sean
O’Keefe, is a former Secretary of the Navy.®® The NRO has also been
restructured to improve its support for direct military uses -- its Director is now
the Under Secretary of the Air Force for Space and its acquisition program is
aligned under an Air Force office.”> Growing nationwide civilian reliance on
space systems has also expanded the involvement of other civilian
governmental agencies in the past few years. For example, the Department of
Commerce (DOC) now has management and regulatory responsibility over
meteorological earth observation satellite systems in a joint project with DOD
and NASA, over commercial remote sensing, and has a large role in trade and
export policy.”> The DOT, through the Federal Aviation Administration
(FAA), has a growing role in regulating commercial launch activities, many of
which are currently performed at governmental launch facilities

In addition to the more obvious increasing organizational and
programmatic alignment, military and civilian governmental space programs
are “married” in other ways. Technology is part of the reason for the blurred

17 Office of the Secretary of Defense, Space Technology Guide (FY 2000-2001), available at
http://www.c3i.0sd.mil/org/c3is/spacesys/ at 1-5, listing 42 such agencies and organizations.

18 BoB PRESTON AND JOHN BAKER, RAND, SPACE CHALLENGES at 144 (14 May 2002),
available at http://www.rand.org/publications/MR/MR1314 at 144 [hereinafter PRESTON AND
BAKER].

19 Marcia S. Smith, “Space Launch Vehicles: Government Activities, Commercial
Competition, and Satelllite Exports” (Issue Brief for Congress by the Congressional Research
Service (CRS), 3 February 2003, Doc. No. IB93062) [hereinafter Smith, Space Launch
Vehicles].

20 Marcia S. Smith, U.S. Space Programs: Civilian, Military, and Commercial (Issue Brief for
Congress by the Congressional Research Service (CRS), Apr. 22, 2003, doc. no. 1B92011) at 7
[hereinafter Smith, U.S. Space Programs].

! PRESTON AND BAKER, supra note 18, at 158; see also online: NRO http://www.nro.gov.

%2 Supra at 146.
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line between the two — there is an inherent overlap, given that applications
useful for one side may be directly or at least indirectly useful to the other.?®
Civilian governmental programs use military space systems like the Global
Positioning System (GPS); the military uses civilian assets, such as the Space
Shuttle. Additionally, the sheer expense of placing space systems in orbit
means that civilian and military missions may share a launch pad, a launch
vehicle, and perhaps even the same space platform, requiring a degree of
technological and practical compatibility.** Finally, the physical limitation of
available orbits and radio frequencies for military and civilian systems
demands a detailed technological awareness of many attributes of one system
while designing and operating the other, to avoid harmful interference.

b. Private Entities and the Commercial Sector

The past two decades have seen a tremendous increase in commercial
space activity. The commercialization of space has caused further blurring of
lines between military and non-military systems. Again, technology is the
main reason for the blurred line between the two — with a few exceptions,®
applications useful for one side (e.g., meteorology, navigation, remote sensing,
and communications) are generally useful to the other. In addition, military,
civilian governmental, and commercial space systems all rely on the same
space industry (which means the identical pool of experts, and therefore the
same pool of knowledge) to develop, service, and often even maintain space
systems. Furthermore, economic benefits result if all sectors procure space
technology from the same industry.

Since 1982 the U.S. government has actively pursued the goals of
“expand[ing] United States private sector involvement and involvement in civil
space and space related activities.”® For example, the U.S. Congress passed
several laws specifically aimed at commercializing launch services (in 1984,
1988, 1990, and 1998),%” and Congress, in an attempt to encourage the private
sector’s involvement in earth imaging by satellite, tried to privatize the
government’s Landsat remote sensing satellite program in 1984, although the
effort ultimately failed.?® Notably, the U.S. government still does not dominate
the commercial satellite market. According to one report, in 2001 the federal

 GRAY, supra note 6, at 78.

2 For example, the U.S. space shuttle has been used for both military and civilian missions.
% Space technologies for which there is likely no commercial demand include missile
warning, signals intelligence, weapon systems with integrated surveillance systems, assured
communications, and space weapons. Moorman, supra note 16.

%6 U.S. White House, “Fact Sheet on National Space Policy” (4 July 1982).

2" Smith, supra note 20, at 4 (referring to the 1984 Commercial Space Launch Act; 1988
Commercial Space Launch Act Amendments; 1990 Launch Services Purchase Act; and 1998
Commercial Space Act).

% |d. (citing the 1984 Land Remote Sensing Commercialization Act, 15 U.S.C. §4200 and the
Land Remote Sensing Policy Act of 1992, 15 U.S.C. §85601).
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government provided only about 10 percent of commercial satellite industry
revenue.?

Recently a U.S. Congressionally-mandated government commission
assessing space issues recognized that the U.S. is “increasingly dependent on
the commercial space sector to provide essential services for national security
operations,” and that it will continue to rely on the commercial sector for the
same reason.*® This reliance is not limited to a single type of space service;
instead, examples of such services provided by commercial entities include
satellite earth imagery, communications, and launch services. However, U.S.
policy goes further than mere recognition of the interdependence of the
commercial and the government sectors and openly encourages it. Current
DOD guidance, for instance, describes a “Preference for Commercial
Acquisition,” prohibiting development of systems for national security “unless
suitable and adaptable commercial alternatives are not available
Commercial systems and technologies shall be leveraged and exploited
whenever possible.”  DOD policy also encourages military-industrial
partnerships, outsourcing and privatization of DOD space-related functions and
tasks. The government even extends a promise of “[s]table and predictable
U.S. private sector access” to DOD space-related hardware, facilities, and
data.* The goal of the U.S. government to promote commercial-governmental
interdependence is furthered by requiring that government space systems be
based on widely accepted commercial standards to ensure future
interoperability of space services.®

Despite the quick maturation of the U.S. commercial space sector, it
has not achieved independence from military and civilian governmental
programs.®* In particular the commercial sector has been criticized for failing
to capitalize on potential markets before ground-based systems filled a niche.*
The trend of deregulation that contributed to the initial growth of commercial
space services also appears to have slowed, stopped, and even reversed for

2 Defense Daily, U.S. General Accounting Office (GAO), Report to the Ranking Minority
Member, Permanent Subcommittee on Investigations, Committee on Governmental Affairs,
U.S. Senate, Critical Infrastructure Protection: Commercial Satellite Security Should Be More
Fully Addressed (Aug. 2002), GAO-02-781 at 29,available at
http://www.defensedaily.com/reports/101102fully.pdf [hereinafter GAO Report on Satellite
Security].

%0 U.S. Commission to Assess U.S. National Security Space Management and Organization,
Report of the Commission to Assess U.S. National Security Space Management and
Organization, pursuant to P.L. 106-65 (Jan. 11, 2001), available at
http://www.space.gov/doc/fullreport.pdf [hereinafter Space Commission]. This Commission
was headed by now-Secretary of Defense Donald Rumsfeld.

* SpaCE PoLIcy, supra note 11.

%1d.

%1d.

* PRESTON AND BAKER, supra note 18, at 148.

% |d. The most obvious example is mobile telecommunications.
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some space applications, stunting further rapid growth.*® As a result, many
commercial companies rely heavily on military and civilian governmental
customers. In addition, the space industry depends on governmental funding
for technology at the research and development level.*’

c. International Entities

Up to now, this survey has mainly focused on the U.S. experience.
However, the 1960s saw the entrance of other States and international entities
into space activities. This is an important development for two reasons: first,
foreign governments and entities also rely on civilian, commercial, and
international space activities (although not to the extent that the U.S. and
Russia do), hence an analysis of the implications of the interdependent U.S.
space program is equally relevant for such a space-active State; second, it will
be instructive to examine how different countries address the seemingly
contradictory demands of national security and competition in the global
market for space technology.

Foreign governments began to enter the satellite market in the 1960s.
In 1964, eleven States formed a type of international, intergovernmental
cooperative (the International Telecommunications Satellite Consortium - later
changed to Organization - or Intelsat) to provide universal telecommunications
services on a non-discriminatory basis. ® Other similar intergovernmental
entities followed over the next few years.*

Twenty years into the so-called Space Age finally saw the beginning of
commercial sector involvement in space activities, adding both competition
and opportunities for cooperation. International commercial sector joint
ventures, such as Sea Launch (formed by companies of the U.S., Ukraine,
Russia, and Norway), Starsem (formed by companies of Russia and France),
and International Launch Services (ILS) (formed by companies of the U.S. and

% |d; Joanne I. Gabrynowicz, Expanding Global Remote Sensing Services: Three Fundamental
Considerations (Paper presented to the International Institute of Space Law at the Third United
Nations Conference on the Peaceful Uses of Outer Space (UNISPACE Ill), Vienna, Austria,
Jul. 21, 1999). Remote sensing and export controls are two examples where regulation has
increased in recent years.

" PRESTON AND BAKER, supra note 18.

% Christian Roisse, The Roles of International Organizations in Privatization and Commercial
Use of Outer Space (Discussion paper presented to the Third ECSL Colloquium, Perugia, Italy,
May 6-7, 1999). Intelsat was “the first international organization created to serve the needs of
public telecommunications by satellite.” FRANCIS LYALL, LAW & SPACE
TELECOMMUNICATIONS 74 (Dartmouth Publishing, 1989)[hereinafter LYALL].

% Among others, Intersputnik (the 1972 creation of the former Soviet Union and the
communist bloc), International Maritime Satellite Organization (Inmarsat, a smaller system
created in 1976 to meet the needs of maritime traffic), and the European Telecommunication
Satellite Organization (Eutelsat, a regional organization to serve Europe). LYALL, supra note
38. (providing detailed descriptions of these and other international satellite communication
organizations).
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Russia), entered the space market in the 1990s.*° Thus, the 2003 space market
is a multinational industry made of governmental and commercial entities.
Recognizing the opportunities made possible by such a global market,
U.S. policy is to pursue international cooperation and partnerships “to the
maximum extent feasible.”* The U.S. DOD in its Space Policy has declared
that
[m]ultinational alliances can increase U.S. space capabilities
and reduce costs, as well as give the U.S. access to foreign
investment, technology and expertise . . . Civil multinational
alliances provide opportunities for the United States to promote
international cooperation and build support among other
countries, especially emerging space-faring nations and
developing countries, for U.S. positions on international policy
or regulatory concerns.*?

Therefore, it is clear that the interdependence of military and non-
military space systems is a global and intentional phenomenon, based on
advances in technology, proliferation of technology, market forces, and
political linkage of space technology with other issues. To illustrate, here are
some examples of recent U.S. military reliance on non-U.S., commercial sector
space services:

* In 1991, the U.S. military procured commercial remote
sensing imagery from a non-U.S. company during Desert
Storm [The French SPOT Image satellite system].
Commercial satellite communications services were critical
to U.S. Army missions.

e In 1995, the U.S. Navy bought more than two million
minutes of service on an intergovernmental satellite system
constellation [Inmarsat], and many Navy ships communicate
through the system today.

e The U.S. Government has leveraged commercially-
developed direct broadcast satellite technology for its Global
Broadcast Service.”?

Possibly the strongest example of the growing international military
dependence on civilian space systems is the use of the same Arabsat satellite

%0 Smith, supra note 19.

*11d. See also U.S. White House, “Fact Sheet on National Space Policy” (4 July 1982), supra
note 26.

2 SpACE PoLICY, supra note 11.

*% Space Commission, supra note 30.
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by both Iragi and Coalition forces for military communications during the first
Gulf War.**

3. The ““Space-faring” States

The usual yardstick for whether a State is “space-faring” or a “space
power” is whether it can build and launch satellites. * Thus, the “space-
faring” States currently are the U.S., Russia, France, the Ukraine, members of
the European Space Agency (ESA), China, Japan, India, and Israel.

The former Soviet Union and the U.S. dominated the space launch
market through the 1970s, but the 1980s and 1990s saw a steady increase in
foreign competition for cheaper, reliable launches. In 1982, the European
Space Agency (ESA) conducted its first operational launch; by 1999 it had
grown to the point that it captured 80% of the launches to Geostationary Orbit
(GSO) that year.”® (The ESA conducts its launches through Arianespace, a
private company partially owned by the French Space Agency, Centre
National d’Etudes Spatiales (CNES).)*" In 1988, a Chinese company for the
first time signed a contract with Asia Satellite Telecommunications Co., Ltd
(AsiaSat) to launch a U.S.-built satellite.”® In 1994, Japan launched its first all-
Japanese rocket capable of placing satellites in GSO; it has contracts with two
U.S. satellite manufacturers for commercial launches and has also developed
imagery intelligence satellites for its national defense.”* In 1999 India
performed its first commercial launch, launching German and South Korean
satellites.® Both China and India have, in addition to their proven launch
abilities, achieved great success in earth-sensing and space communications
technology.® Launch vehicles and technology continue to be an important
source of hard currency for the depressed Russian economy. Israel and Canada
are emerging as leaders in the international commercial remote sensing
market.>®> Thus, it is clear that the U.S. and Russia no longer dominate the
space industry.

* Phillip J. Baines, A Variant of a Mandate for an Ad Hoc Committee on Outer Space within
the Conference of Disarmament: A Convention for the Non-Weaponization of Outer Space, in
ARMS CONTROL AND THE RULE OF LAW: A FRAMEWORK FOR PEACE AND SECURITY IN OUTER
SPACE (PROCEEDINGS OF THE FIFTEENTH ANNUAL OTTAWA NACD VERIFICATION
SymposiuMm) 71 (J. Marshall Beier and Steven Mataija, eds., 1998)
*> Smith, U.S. Space Programs, supra note 20.
“6 Smith, Space Launch Vehicles, supra note 19.
" |.H. PH. DIEDERIKS-VERSCHOOR, AN INTRODUCATION TO SPACE LAW 113, 2d. ed., (Kluwer
Law, 1999).
*8 patrick A. Salin, An Overview of U.S. Commercial Space Legislation and Policies — Present
and Future, 27:3 Ann. Air & Sp. L. 209 (2002) [hereinafter Salin].
*° PRESTON AND BAKER, supra note 18, at 160.
%% Smith, Space Launch Vehicles, supra note 19.
:z PRESTON AND BAKER, supra note 18, at 160.

Id.
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While world satellite manufacturing revenues increased
by 9% in 2000, the U.S. satellite manufacturing
revenues actually declined by 11%. Similarly, world
launch industry revenues grew by 29% in 2000 while the
U.S. launch industry revenues grew by only 17%.>

In light of this competitive, international market for space services, the
key issue is how States can compete for business and at the same time protect
their national security interests, especially given the high probability that their
militaries, like the U.S. armed forces, are dependent on the commercial sector
and on commercially provided services.

B. Relevant Technologies and Partnerships

To further illustrate the depths of the interdependence between the
civilian, commercial, and military sectors in space, the article will now review
some major “partnerships” and cooperative efforts between these sectors in
several relevant technologies. Subsequent sections will discuss the various
ways governments protect their national security interests despite this
interdependence.

1. Launching Facilities and Services

Commercial space launch, more than other space applications, depends
heavily on government sponsorship, through both military and civilian
investment.® Even in the U.S. , federal launch facilities (operated by either the
Air Force or NASA) support both governmental and commercial launches
although, notably, the number of commercial launches from these facilities is
almost half of the total launches.>®> While there are some commercially owned
launch facilities internationally,”® it is difficult for commercial entities to
overcome the economic benefits of government-sponsored launches.”” For
example, since 1997 the FAA has licensed four commercial spaceports in the
U.S. , all of which have successfully launched small satellites; however, three

%% Satellite Industry Association (SIA)/Futron, Satellite Industry Indicators Survey: 2000/2001
Survey Results, available at http:/www.futron.com.

> PRESTON AND BAKER, supra note 18, at 151.

% Space Commission, supra note 30.

*® Sea Launch, for example, launches from a commercially-owned, converted ocean oil-drilling
platform towed into the Pacific Ocean. Available at http://www.sea-launch.com/.

>" PRESTON AND BAKER, supra note 18, at 151.
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of these spaceports are co-located with federal launch facilities and cooperate
extensively with federal agencies.*®

The launch service providers, even at these government facilities, are
often commercial companies such as Boeing and Lockheed Martin. These
same commercial entities support commercial launches, civilian governmental
launches, and military launches. Boeing and Lockheed Martin, for example,
provide launch vehicles and services for commercial launches, provide
services for shuttle launches through their joint venture as United Space
Alliance (USA) and have received billions of dollars from DOD to develop the
next generation of Evolved Expendable Launch Vehicles (EELVs).> In short,
the military, NASA, and the commercial sector have all expended great efforts
and investment, often in direct partnership, in an attempt to reach the common
goal of reducing the expense of delivering satellites to orbit.

2. Communications

Satellite communications systems have long been the backbone of the
commercial space industry. Although the military has its own dedicated
satellite communication systems,®® these systems cannot alone handle the
military’s increasing demand for communications services — a demand which
has risen sharply as the military moves real-time data and video from
headquarters to military commanders deployed to foreign areas of operation.
Furthermore, the military needs compact, mobile communications systems,
which is the very technology gaining in popularity in civilian and commercial
sectors. Accordingly, the military has leased and plans to continue leasing
commercial satellite communications capacity.®> For example, the DOD uses
leased Intelsat circuits to supplement its capabilities; in fact, some DOD
satellite command and control facilities routinely use Intelsat to relay data from
its satellites.®? During the first Gulf War, Intelsat provided about 25% of the
military communications to and from the theater of operations. Through a
program called Gapfiller, the Navy leased Inmarsat transponders to meet
communications requirements in Somalia and Kuwait in the 1990s. As
recently as March 2003, prior to the recent war in Irag, military officials were
hurriedly leasing commercial satellite communications capacity to meet

%8 Virginia Space Flight Center, Kodiak Launch Complex (Alaska), Spaceport Florida, and
California Spaceport. U.S. DOC, Trends in Space Commerce at 2-14 (2000). The Kodiak site
is the only one of these not co-located with a federal facility. U.S. FAA, 2003 2" Quarter
Report, at 43, available at http://ast.faa.gov.
%° Smith, Space Launch Vehicles, supra note 19, at 8.
% For example, among others the military maintains and uses the Milstar and Defense Satellite
Communications System (DSCS) systems.
gi Space Commission, supra note 30.

Id.
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wartime military requirements.®® Military reliance on civilian communications
systems is expected to continue, despite a planned, next-generation, joint U.S.
military and intelligence communication system.®*

The Department of Defense and the Intelligence Community
are not likely to own and operate enough on-orbit
[communications] assets to meet their requirements.
According to RAND Corporation, ““in the near term, there
are not enough military systems to satisfy projected
communications demand and commercial systems will have
to be used.” The Department of Defense uses commercial
services on a daily basis.®

3. Remote Sensing/Earth Observation by Satellite

Remote sensing is the collection of data which is processed into images
of the surface features of the earth. Once confined to national security
objectives benefiting the military and intelligence sectors, remote sensing is
now being developed and used for civilian and commercial ends such as
environmental monitoring, pollution tracking, natural disaster prediction and
response, agriculture planning, and mapping.® Though the imagery available
from commercial systems is reportedly not yet as precise as that available from
military systems, commercial high-resolution systems (which in fact are often
modified versions of military systems and are often developed by the same
companies) can now produce imagery of a quality formerly only available
from military systems.®” In fact, since 1994 the policy of the U.S. has been to
encourage the development of commercial satellite imaging systems with a
resolution of less than one meter or less and to promote the sales of such
images internationally.®® The National Oceanic and Atmospheric

% Loring Wirbel, Electrical Engineering Times, Space Net Would Shift Military to Packet
Communications (Apr. 9, 2003), available at http://www.commsdesign.com.

% 1d. The Transformational Communications Architecture (TCA) is the planned system.

% Space Commission, supra note 30.

% Michael R. Hoversten, U.S. National Security and Government Regulation Of Commercial
Remote Sensing From Outer Space, 50 A.F. L. Rev. 253 (2001).

%7 Smith, U.S. Space Programs, supra note 27 at 4; Wulf von Kries, International Network of
Engineers and Scientists Against Proliferation, Dual Use of Satellite Remote Sensing ,
available at http://www.inesap.org/bulletin17/bull7art21.htm [hereinafter von Kries].

% peter L. Hays, Transparency, Stability, and Deception: Military Implications of Commercial
High Resolution Imaging Satellites in Theory and Practice (Paper presented at the
International Studies Association Annual Convention, Chicago, Feb. 21-24, 2001)
(unpublished). This policy initially was the result of the combination of the Land Remote
Sensing Act of 1992 (allowing licensing of private remote sensing systems) and the March
1994 Presidential Decision Directive (PDD)-23 U.S. Policy on Foreign Access to Remote
Sensing Space Capabilities (Mar. 9, 1994) (allowing international sale of resulting data).
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Administration (NOAA), the U.S. agency responsible for licensing
commercial remote sensing systems, has already licensed a commercial system
with a resolution of 0.6 meters,®® a resolution that allows differentiation
between objects as small as a bicycle and of such quality that “[iJnformed
estimates suggest . . . would satisfy approximately half of the National Imaging
and Mapping Agency’s (NIMA’s) requirements for information on the location
of objects on the earth.”’® Systems fielded by France, Russia, India, and Israel
already offer imagery ranging from 10-meter to 1-meter resolution.”

The easy access to such high-resolution data, while a national security
concern, also offers great benefit to the military and intelligence sectors.
Indeed, the U.S. government has been one of the international commercial
remote sensing industry’s main customers.” In recent years it has become a
habit of the U.S. military to use open commercial sources like the French
Systeme Probatoire d'Observation de la Terre (SPOT) or the U.S. Landsat
system for military purposes such as reconnaissance, missile launch warning,
targeting, strategic and tactical planning, arms treaty compliance, and damage
assessment. The U.S. Air Force was the largest customer of commercial
imagery in the world in 2001.” In April 2003 the White House announced a
new remote sensing policy requiring Government agencies to utilize U.S.
commercial remote sensing space capabilities to the maximum extent
practicable to meet imagery and geospatial needs, with the goal of protecting
national security and foreign policy interests by enhancing the U.S. civilian
remote sensing industry.”* Military and intelligence agencies worldwide are
now considering entering into firm agreements with commercial remote
sensing data suppliers. For example, NIMA (which has the statutory duty to
purchase all commercial imagery products for the U.S. DOD) recently
announced its plan to award more than $1 billion in contracts over a five-year

PDD-23 has been superceded by the new White House remote sensing policy of Apr. 25, 2003,
infra note 74.

% DigitalGlobe’s Quickbird. Space Commission, supra note 30

® NIMA has the statutory duty to provide imagery intelligence and geospatial information to
the DOD; Kristin Lewotsky, Optical Engineering Magazine, Remote Sensing Grows Up: A
Maturing Application Base and Gradual Commercialization Mark the Future of the Remote-
Sensing Market, (April 2001), available at
http://www.oemagazine.com/fromTheMagazine/archives.html; see also U.S. Chamber of
Commerce, available at http://www.uschamber.org/space/policy/remotesensing.htm.

™ Smith, U.S. Space Programs, supra note 20 at 4.

"2 Hoversten, supra note 66.

" Linda L. Haller and Melvin S. Sakazaki, Commercial Space and United States National
Security 44 (Paper prepared for the Commission to Assess U.S. National Security Space
Management and Organization (2000))(unpublished)[hereinafter Haller and Sakazaki].

™ U.S. White House, Press Release, Fact Sheet: Commercial Remote Sensing Policy” (Apr.
25, 2003), White House, available at
http://www.whitehouse.gov/news/releases/2003/05/20030513-8.html.
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period to American companies able to provide 1-meter resolution imagery.”
In January 2003, NIMA awarded multi-year contracts to buy high-resolution
satellite imagery from U.S. -based companies Space Imaging and
DigitalGlobe.”

Already, the pointed marketing policies of commercial remote sensing
entities, which are specifically directed at national security customers, indicate
the growing interdependence of the military, intelligence, and commercial
sectors in remote sensing activities.”” The convergence of traditionally
separate military and civilian remote sensing is particularly visible in non-
Western States (e.g., India) who establish a single, multipurpose remote
sensing system rather than the traditional Western parallel military and
commercial systems.”® Even the Japanese Advanced Land Observation
Satellite (ALOS), a civilian governmental mapping and environmental research
satellite with about 2.5-meter resolution, has been referred to as "nothing more
than a Japan Defense Agency mission in disguise.””

Notably, military and civilian meteorological satellites have merged
into single systems at the national and international level 2 which may portend
similar mergers of other types of space-based earth observation platforms in
the future. After many unsuccessful attempts to merge operation of civilian
and military meteorological satellite systems, the U.S. National Polar-Orbiting
Operational Environmental Satellite System (NPOESS) was created in 1998 to
provide meteorological information to both civilian and military customers.®

’® PRESTON AND BAKER, supra note 18, at 151.
®U.S. DOD, NIMA Press Release, NIMA Partners with Remote Sensing Industry (Jan. 17,
2003), available at
http://www.directionsmag.com/press.releases/index.php?duty=Show&id=6280. These
agreements are together referred to as “Clearview.” Space Imaging is guaranteed a minimum
of $120 million over the next three years, and DigitalGlobe $72 million. Scottie Barnes,
Geospatial Solutions, NIMA lets long-awaited Remote Sensing Contract (Jan. 22, 2003),
available at http://www.geospatial-
online.com/geospatialsolutions/article/articleDetail.jsp?id=44033; Frank Morring, Jr., Industry
Could Gain $1 billion from NIMA, Aviation Week & Space Technology 31, Jan. 27, 2003.
" von Kries, supra note 67, stating “Thus, the Orbimage company, under the rubric of
"National Security," advertises the following applications for its one meter imagery: "resource
deployment, mission planning, targeting, battle damage assessment, intelligence gathering, and
trend analysis." Another U.S. consortium, Space Imaging, in one trade publication was
gsescribed as "virtually an NRO (National Reconnaissance Office) outlet store."

Id.
™ Kyle T. Umezu, Space Daily, EarlyBird Tweaks the Law, Japan Space Net (1997), Space
Daily, available at http://www.spacedaily.com (quoted in Haller and Sakazaki, supra note
73).
8 Haller and Sakazaki, supra note 73. In the U.S., the civil Polar-Orbiting Operational
Environmental Satellite (POES) program and the military Defense Meteorological Satellite
Program (DMSP) have been merged. In France, discussions have discussed the potential
merger of the civilian Spot and military Helios remote sensing systems.
8 Federation of American Scientists (FAS), Air Force Turns over Weather Satellite Control to
NOAA, Air Force News Service (Jun. 2, 1998), available at
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NPOESS is an integrated national meteorological system, resulting from a
Presidentially-directed 1994 joint NASA, DOD, and NOAA enterprise, which
merged the former civilian governmental Polar-Orbiting Operational
Environmental Satellite (POES) program and the former military Defense
Meteorological Satellite Program (DMSP). In the merger, the military ceded
operational control over its system to NOAA. At the same time, the U.S.
system is being merged with European meteorology systems, creating the
international Joint Polar System (JPS).%?

During the 20 years of operating separate meteorological systems,
the Air Force and NOAA used similar satellites, similar launch vehicles,
and increasingly “shared products derived from the data, provided
complementary environmental data to the nation, and worked together on
research and development for their separate programs.”®® This national and
international merger is instructive because it reflects a practical approach to
effective use of resources after a period of increased convergence of
military and civilian systems, a pattern other space systems are currently
following, as outlined in this article.

4. Navigational Aids

The Global Positioning System (GPS) is the current preeminent
international space-based navigation system.®* It provides another example of
the convergence between military, commercial, and civilian space sectors.
However, unlike the other examples in which the military relies on civilian
systems, GPS is a U.S. military-operated system relied on by civilians. As one
former FAA administrator noted:

| guarantee you that the U.S. DOD did not foresee that its GPS
would be hijacked by the civilian economy. But it happened,
and the world's politicians and diplomats need to solve this
problem now.®

http://www.fas.org/spp/military/program/met/n19980602_980767.html. It is estimated that the
DOD and DOC will save a $1.3 billion by combining the two programs into one.

8 Joanne I. Gabrynowicz, Expanding Global Remote Sensing Services: Three Fundamental
Considerations at 112 (Paper presented to the International Institute of Space Law at the Third
United Nations Conference on the Peaceful Uses of Outer Space (UNISPACE I11), Vienna,
Austria, Jul. 21, 1999) [hereinafter Gabrynowicz, Considerations].

8 |d. See also PRESTON AND BAKER, supra note 18, at 146.

8 paul B. Larsen, “Issues Relating to Civilian and Military Uses of GNSS” (2001) Space
Policy 111. The Global Navigation Satellite System (GLONASS) is the Russian counterpart
to the U.S. GPS, but it does not have a full satellite constellation and is not adequately funded.
The European Union (EU) and the European Space Agency (ESA) are developing a European
satellite navigation system, Galileo, which is scheduled to be operational in 2008.

8 |anghorne Bond, The GNSS Safety and Sovereignty Convention of 2000 AD, 65 J. Air L. &
Com. 445., 446 (2000).
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The Global Positioning System (GPS) offers precise, all-weather, 24-
hour-a-day, three-dimensional positioning and timing information worldwide.
The U.S. military (as well as armed forces of other nations) depends greatly
on GPS; for example, in the first six days of Operation Iragi Freedom in 2003,
more than 80 percent of all munitions used by Coalition forces were precision-
guided, with the majority of these being guided by GPS.?® Initially developed
in the 1970s solely as a military navigation system, GPS now also has literally
millions of civilian users who rely on it for aviation, marine, and road
navigation, emergency response, mining, surveying, and oil exploration. The
commercial market for GPS receivers and applications reached $6.2 billion in
2000 gnd, according to one estimate, is anticipated to reach $16.1 billion by
2005.

The GPS system is operated by DOD but since 1996 has been managed
by the Interagency GPS Executive Board (IGEB), chaired jointly by DOD and
DOT with membership including the Departments of State, Commerce,
Interior, Agriculture, and Justice, as well as NASA and the Joint Chiefs of
Staff.®® The creation of the IGEB reflects national recognition that GPS is a
system serving globally both military and non-military users. Further evidence
that the U.S. government recognizes the importance of GPS to civilian users
worldwide is the 1 May 2000 termination of Selective Availability (SA), i.e.,
the degradation of the accuracy of the signal provided to civilian users of the
system.?® The original intent of SA was to deny the maximum accuracy of the
GPS signal to hostile military forces; until 1 May 2000, SA created
inaccuracies of up to 100 meters in the signal provided to all civilian users
worldwide.

I11. NATIONAL SECURITY IMPLICATIONS OF “DUAL USE”
TECHNOLOGIES

“Dual use” technology is traditionally defined as technology that is
commercial or civilian in nature, but that can be used either directly or
indirectly to produce sophisticated weaponry (e.g., computer hardware and
software, encryption software, and ceramics).”  However, the current

% Delta Rocket Takes GPS Satellite into Orbit, Air Force Print News (Apr. 1, 2003).

8 Haller and Sakazaki, supra note 73; Justin Ray, Delta Doesn’t Disappoint in Successful GPS
Launch, Spaceflight Now (Mar. 31, 2003).

8 For more information, see http://www.igeb.gov.

8 U.S. Coast Guard Navigation Center, U.S. White House, Press Release, “Statement by the
President Regarding the United States Decision to Stop Degrading Global Positioning System
Accuracy” (May 1, 2000), available at
http://www.navcen.uscg.gov/gps/selective_availability.htm.

% R. Aylan Broadbent, U. S. Export Controls on Dual-Use Goods and Technologies: Is the
High Tech Industry Suffering?, 8 Currents Int'l Trade L.J. 49 (1999), citing Vago Muradian,
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interdependence of military and non-military space services has implications
beyond this traditional definition, since the identical space services, not just the
underlying technology, are used by both civilians and military simultaneously.
This gives rise to very delicate policy considerations. On the one hand,
cooperation with foreign nations promotes political and economic ties with
those nations, enhances mutual and collective defense capabilities through
technological interoperability, and gives a State access to foreign technology
(lowering costs, increasing business for domestic companies, and thereby
strengthening overall domestic economy). On the other hand, since so much
space technology is potentially or actually “dually used,” the providing of such
technology and services must not be done in such a way as to jeopardize
national security. Therefore, the requirements of arms control,
nonproliferation, export control, and foreign policy must be considered before
sharing such technologies and services internationally.”

In fact, the very concept that any technology may be called “dual use”
based on its inherent characteristics has been criticized — experts state that the
dual use nature of any technology depends on its actual use, acknowledging
that this judgment is made based on prevailing policy.®* Under this reasoning,
proliferation control regulations should focus on the use rather than on the
nature of the technology itself. Furthermore, not only must States be
concerned about the risk of giving militarily useful technology to the direct
recipient, but they should also be concerned about the proliferation of that
same technology from the recipient nation to others. Another important
consideration for a space-dependent State is the fact that the more it relies on
space services, especially for military and national security purposes, the more
it needs guaranteed access to those services and to space itself.

A. A Special Concern: Implications of Dual Use Launch Technology

Because of the “dual use” nature of space technology, States must be
concerned about who receives this technology. In this regard, space launch
technologies are a special concern for two reasons. First, new launch
technology may be used directly for military purposes -- the identical launch
pad and launch vehicle may be used by the recipient nation to launch military,
as well as civilian, payloads. Even in the U.S. , military launch facilities
support both government and commercial launches.*®

Better Export Controls Needed to Check Dual-Use Technologies. 198 Def. Daily 8 at 8 (1998)
[hereinafter Broadbent].

*1 SpACE PoLlcy, supra note 11.

%2 von Kries, supra note 67 (stating “The dual-use notion, therefore, is not relatable to the
nature of a specific technology but to circumstantial employment and prevailing policy
assessment, especially under proliferation policy aspects. It follows that the concept of dual-
use technologies is spurious, and thus of no systematic utility.”).

% Space Commission, supra note 30.
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The greatest concern, however, is that space launch vehicles essentially
are ballistic missiles, capable of delivering nuclear, chemical, and biological
weapons of mass destruction rather than “peaceful” payloads. In fact, many of
today’s space launchers are slightly modified intercontinental ballistic missiles
(ICBMs).** The Chinese Long March space launch vehicles, for example, are
manufactured by the same company that makes its nuclear ICBMs and “have
the same staging mechanism, air frames, engines and propellants and employ
similar payload separation and guidance system hardware.”®® As such, the
issue of which States have access to space launch technology is of great
concern. A State possessing launch technology must address its proliferation
concerns and, at the same time, ensure its domestic space launch industry is
strong enough to guarantee its State access to space.

B. Governments’ Need for Unimpeded Access to Space

The U.S. believes “[t]he ability to access and utilize space is a vital
national interest because many of the activities conducted in the medium are
critical to U.S. national security and economic well-being.”®® Many experts
hold that the guaranteed ability to access space is only achieved by maintaining
a healthy domestic industrial base, including commercial launch services, and
government policies that support international competitiveness.®’

As the line between military and civilian technology becomes
increasingly blurred, what remains clear is that a second class
commercial satellite industry means a second class military
satellite industry as well--the same companies make both
products, and they depend on exports for their health and for
revenues that allow them to develop the next generation of
products.”

* Victor Zaborsky, Evolving U.S. Satellite Export Policy: Implications for Missile
Nonproliferation and U.S. National Interests, Comparative Strategy 57 (Jan-Mar 2000).
[hereinafter Zaborsky, Export Policy].

* Daniel R. Kempton and Susan Balc, ISA’S 2001 Convention of International Studies, High
Seas Satellite Launches: Paragon of Post Cold War Cooperation or Unregulated Danger?
(Paper presented to the International Studies Association (ISA) Convention of International
Studies, Hong Kong, July 26-28, 2001) (unpublished), available at
http://www.isanet.org/paperarchive.html, quoting Guy Gubliotta, Walter Pincus and John
Mintz, Classified Report at Heart of Accusation of Technology Loss to China, Washington
Post, May 31, 1998.

% SpacE PoLicy, supra note 11, at 6.

°" Space Commission, supra note 30; see also U.S. Chamber of Commerce, Promote a Strong
Domestic Space Launch Capability, available at
http://www.uschamber.com/space/policy/launchcapability.htm.

% Broadbent, supra note 90 (quoting congressional testimony of William A. Reinsch).
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As mentioned previously, the U.S. has adopted specific legislation
designed to encourage commercial space sector growth, especially in launch
services, after learning a difficult lesson about the importance of having strong
commercial launch alternatives. In 1972 development of the space shuttle
began with President Nixon’s declaration, “The general reliability and
versatility which the Shuttle system offers seems likely to establish it quickly
as the workhorse of our whole space effort, taking the place of all present
launch vehicles except the very smallest and very largest.” Soon after the
first shuttle launch in 1981, production lines for the Delta and Atlas launchers
began to shut down, since the U.S. government planned to rely exclusively on
the shuttle, the Titan 1V, and the Scout launchers.!® Thus, through the mid-
1980s the U.S. relied heavily on the space shuttle for both military and civilian
launches.’®*  During that time, the infant U.S. commercial launch industry
argued that it simply could not compete against the artificially low costs of
government-subsidized shuttle launches.

The importance of maintaining a strong commercial space launch
alternative to the shuttle was vividly demonstrated in 1986, when the explosion
of the space shuttle Challenger grounded the shuttle fleet, resulting in a
shortage of alternative U.S. launch vehicles.® This launch vehicle shortage
directly contributed to the growth of Arianespace and other foreign launch
providers, since satellite manufacturers and operators looked overseas for
launch services. Prompted by a desire to avoid a repeat dependence on foreign
providers, U.S. policy now recognizes the importance of domestic spacelift to
military operations, noting that it gives the military the “ability to project
power by delivering satellites, payloads, and material into or through space . . .
us[ing] a combination of military, DOD civilian, and civilian contractor
personnel to process, integrate, assemble, check out, and launch space
vehicles.”’®  Accordingly, States must balance proliferation concerns,
international relations, and domestic space industry issues through legal
regulations and policy.

IV. Legal Regulations Designed to Address National Security Concerns

Because of concerns about the dual use nature of space technology,
States have made efforts to protect their access to space, protect access to

% NASA, U.S. White House, Press Release, Statement by President Nixon Announcing Final
Approval of the Space Shuttle Program, Jan. 5, 1972, available at
http://history.nasa.gov/stsnixon.htm.

100 Id

191 Smith, Space Launch Vehicles, supra note 19 at 2.

192 1d. To this day, commercial payloads may not be flown on the shuttle unless they are
“shuttle-unique” (able to be launched only on the Shuttle) or foreign policy requires shuttle
launch of a specific payload.

103 A|R FORCE DOCTRINE DOCUMENT (AFDD) 2-2, Space Operations (Aug 23, 1998), supra
note 10 at 20.
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space technology, and protect access to space services. Protecting access to
space consists of two strategies: limiting access to space by others and
ensuring a State’s own access to space, mainly by maintaining viable domestic
space industries.'%*

A. Protecting Access to Space
1. National Security Exceptions in Domestic Licensing Procedures

The first level of “defense” States employ to protect themselves from
the misuse of dual use space technology is to limit access to space, through
licensing restrictions in domestic legislation. States control the use of space
for many reasons, but only a few shall be briefly mentioned here. First, States
bear international responsibility and liability for national activities, including
activities by private entities, in space.'® Therefore, domestic legislation and
licensing restrictions are one way States can accept this obligation and
apportion the risks of such activities. Second, States have an interest in
assuring the efficient use of space without harmful interference. Licensing
restrictions can help meet this goal, as can management of radio frequencies
and the geostationary orbit (GSO) through domestic implementation of the
international regime under the International Telecommunications Union
(ITU).*® Third, States also have an interest in ensuring that the use of space

104 A detailed discussion of the technical means to deny access to space assets by others is
beyond the scope of this article, although potential space weapons are briefly discussed below,
section 1V (C).
1% These concepts are summarized by one scholar in the following way:

Two closely connected terms have been used: “liability”” and

“responsibility.”” Neither of these terms has been defined in space law but

the term “liability”” has been used to set the launching state’s liability for

damage caused by space objects, whereas the word ““responsibility” has

been used to mandate international responsibility by the appropriate state

party for national activities in outer space. [. . .] [I]n connection with

“liabilities” we are dealing with legal consequences (mostly in terms of

damages) arising from a particular behavior. In contrast, it seems that

when we speak of responsibilities, we are dealing primarily with

obligations imposed on people and institutions who are supposed to carry

out certain activities or are accountable in given situations though not

necessarily in the form of compensation for damages.
Stephen Gorove, Liability in Space Law: An Overview, 8 Ann. Air & Sp. L. 373 at 373
(1983)(discussing the two terms under domestic law and international law through two treaties:
(1) Treaty on Principles Governing the Activities of States in the Exploration and Use of Outer
Space, including the Moon and other Celestial Bodies, Jan. 27, 1967, T.l.A.S. 6347, 610
U.N.T.S. 205, Articles VI and VII [hereinafter Outer Space Treaty] and (2) Convention on
International Liability for Damage Caused by Space Objects, Mar. 29, 1972, 961 UNTS 187
[hereinafter Liability Convention]).
196 The 1TU, the oldest “specialized agency” within the United Nations system, regulates
international use of the radio frequency spectrum. Headquartered in Geneva, Switzerland, the
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does not threaten their national security. Licenses are a powerful way to
address this concern.

In addition to the standard licenses required to conduct business in a
State, special licenses are required to engage in certain space activities. For
example, licenses are required to launch a space launch vehicle and to operate
a launch site in the U.S.2" Licenses are also required to operate a remote
sensing space system.'® Therefore, a U.S. remote sensing operator, for
example, may need three or even four different licenses:

(1) a remote sensing operating license,

(2) a radio frequency license for satellite uplink and downlink,
(3) a launch license, and

(4) an export license (if required in a specific case).'*

While it might not appear at first blush that such domestic laws could have a
great effect in the international space market, in practice these U.S. laws have
a broad (even “extraterritorial”) reach, since they apply to actions taking place
on or off U.S. soil if the persons or entities involved have sufficient ties to the
U.S. (e.g., a U.S. citizen with a “controlling interest” in a launch company, or
a mere 5% U.S. equity interest in a foreign remote sensing firm).**° Thus, as a
practical matter, these licensing restrictions may have wide international
implications.

That national security is a major factor in the decision to grant each of
the above types of license is obvious when one considers the purposefully
broad applicability of the laws. In addition, most States openly include
national security or national interest as a factor in deciding whether or not to
grant a license to engage in space activities. For example:

(1) Australia

ITU is the organization through which governments and the private sector coordinate global
telecommunications networks and services, including satellite communications. The ITU
serves three major functions: (1) regulating the radio frequency spectrum, (2) establishing rate
and equipment standards for telecommunications, and (3) coordinating use of the highly
desired geostationary orbit. FRANCIS LYALL, LAW & SPACE TELECOMMUNICATIONS 311, 387
(1989). For more information on the 1TU, see http://itu.org; J. Wilson, The International
Telecommunication Union and the Geostationary Satellite Orbit: An Overview, 23 Ann. Air &
Sp. L. 249 (1998); Constitution and Convention of the International Telecommunication
Union, Dec. 22, 1992 (Geneva: 1TU, 1992). In the U.S., the international regime is
implemented through the Federal Communications Commission (FCC). See 47 C.F.R. 25.
19749 U.S.C. §701; 14 C.F.R. 400-450.

198 1d.; Land Remote Sensing Policy Act of 1992, supra note 28.

199 Michael R. Hoversten, U.S. National Security and Government Regulation of Commercial
Remote Sensing from Outer Space, 50 A.F. L. Rev. 253 at 267 (2001).

1914, 14 C.F.R. 401.5(n) creates a rebuttable presumption that a U.S. controlling interest
exists if 51% of the equity is held by U.S. citizens or a U.S. entity.
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(Australia’s Space Activities Act of 1998 — can refuse a license
"for reasons relevant to Australia's national security, foreign
policy, or international obligations.” The Act applies to domestic
launches and overseas launches by domestic entities.)'*

(2) South Africa
(Space Affairs Act — takes into account the minimum safety
standards, the national interest of South Africa, as well as
international obligations and responsibilities.)**?

(3) United States
(Commercial Space Act 1998 — can prevent a launch if it “would
jeopardize the public health and safety, [. . . ] or any national
security interest or foreign policy interest” of the U.S. )*3
(Land Remote Sensing Policy Act — licensee shall “operate the
system in such manner as to preserve the national security of the
United States and to observe the international obligations of the
UnitedStates.”)**

Finally, even when States grant licenses to engage in space activities, the
license itself may impose additional conditions and restrictions. For example,
remote sensing operators frequently have additional restrictions imposed on
them (see below, section 1V(D)(3)).

2. Government Efforts to Keep a Healthy Space Industry

As already mentioned briefly, many experts believe that the goals of
national security are only achieved by maintaining a healthy domestic
industrial base in space technology and government policies that support
international competitiveness.'™>  However, the appropriate role of the
government in assuring a healthy space industry has been a recurring subject of
great debate.'’® Even within the “space industry” there are often opposing

11 space Activities Act of 1998, Acts of Parliament of the Commonwealth of Australia No. 23,
s. 18(e)(assented to Dec. 21, 1998).

112 Space Affairs Act, Statutes of the Republic of South Africa No. 84 of 1993, § 11(2) (assented
to Jun. 23, 1993)(commenced Sep. 6, 1993).

113 Commercial Space Launch Act of 1984, 49 U.S.C. § 701 (1994)(as amended in 1998).
1415 U.S.C. § 5622(b)(1).

115 U.S. Commission to Assess U.S. National Security Space Management and Organization,
Report of the Commission to Assess U.S. National Security Space Management and
Organization, pursuant to P.L. 106-65 (Jan. 11, 2001), available at
http://www.space.gov/doc/fullreport.pdf [hereinafter Space Commission]; See also U.S.
Chamber of Commerce, Promote a Strong Domestic Space Launch Capability, available at
http://www.uschamber.com/space/policy/launchcapability.htm.

116 Smith, U.S. Space Programs, supra note 20, summary.
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views about how to maintain this strong technological base. For example,
satellite manufacturers and space launch providers do not always share the
same views -- satellite manufacturers are interested in getting their products
launched as cheaply as possible, which may mean exporting satellites and
components for foreign launches, while domestic satellite launch providers
themselves want to offer these services.'"’

The U.S. reaction to the threat to its role in the space launch industry in
the late 1980s is particularly noteworthy in this regard. Due to the relatively
late entry of U.S. commercial entities to the launch industry, in large part
because of early U.S. focus on the space shuttle, the U.S. commercial space
launch sector was still in its infancy in the mid-1980s.**® At that time the U.S.
made the “pioneering decision to apply free market principles to the space
launch industry” so that U.S. satellite manufacturers could launch their
satellites on foreign rockets, allowing them flexibility in launch scheduling and
ending their dependence on the space shuttle.*® As a result, over the next
decade foreign entities began to take an increased percentage of the total
worldwide launches. In the late 1980s and the early 1990s the greatest threat
perceived by U.S. launch service providers was competition from the non-
market economies of China, Russia, and the Ukraine.'® The U.S. reacted by
negotiating bilateral agreements with these three States to set the “rules of the
road” in order to ensure fair competition."?* A specific fear of the U.S. was
that these States, which had relatively advanced missile and space industries,
could provide high-quality launch services at extremely low prices due to their
non-market economies and inexpensive labor costs.*** The U.S. also feared
that the excess ballistic missiles in the former Soviet republics and China
would further lower production costs in these economies, since it was easier
and cheaper to convert existing ballistic missiles to launchers than to start
creating them from scratch.

All along the U.S. claimed that these bilaterals were intended to be
“transitional measures allowing for the non-disruptive entry” of economies in

117 See Victor Zaborsky, Economics vs. Nonproliferation: U.S. Launch Quota Policy Toward
Russia, Ukraine, and China, The Nonproliferation Review 152 at 154 (Fall-Winter 2000)
[hereinafter Zaborsky, Economics].
118 Smith, Space Launch Vehicles, supra note 19.
122 Zaborsky, Economics, supra note 117, at 153.

Id.
121 1989 Bilateral Agreement on International Trade in Commercial Space Launch Services
[hereinafter Chinese Launch Agreement], reproduced at 28 1.L.M. 596 (1989); Guidelines for
U.S. Implementation of the Agreement between the U.S. and Russian Federation Government
regarding International Trade in Commercial Launch Services, USTR, 59 Fed. Reg. 47 (Mar.
10, 1994) [hereinafter Russian Launch Agreement]; Agreement Between the Government of
the United States of America and the Government of Ukraine Regarding International Trade in
Commercial Space Launch Services, available at http://www.ustr.gov/releases/1995/12/95-
%.html [hereinafter Ukrainian Launch Agreement].

Id.
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transition into the commercial launch market.**® Even with this language

indicating the temporal nature of the bilaterals, they were harshly criticized as
“protectionist, parochial, and paranoid” and were openly opposed by U.S.
satellite manufacturers.*** America was even described by one commentator
as “using national security concerns to cloak protectionist tendencies.”*#

In general the bilaterals set conditions over how the three States (China,
Russia, and the Ukraine) could participate in the satellite launch market, by
imposing these general terms on the non-market economy State:

(1) pricing (had to be “on par” with, or “comparable to” Western-
provided launches);*?® and
(2) quotas (limited the number of commercial launches the State
could perform per year).**’

The U.S. was able to insist on such regulatory terms because most
satellites and components had (and have) components manufactured in the
U.S. that could not be exported for launch without the U.S. granting an export
license.*® In fact, in 1988 the decision whether or not to allow export gave the
U.S. such leverage over the first Chinese commercial launch that, in addition to
the pricing and quota restrictions, the U.S. was also able to insist that China
accept both liability in case of damage and restrictive technology transfer
safeguards to prevent the transfer of militarily useful technology during the
launch operations (e.g., by requiring storage of the satellite in locked facilities
and prohibiting the transfer of equipment and technical data).**°

The six-year U.S.-Chinese Launch Trade Agreement was signed in
January 1989, along with the above-described Technology Safeguards and
Liability Agreements. Only six months after the agreements were signed,
however, the Tiananmen Square incident occurred and the granting of satellite
export control licenses became linked to human rights reform. Ever since this

122 U.S. Trade Representative (USTR), Press Release, United States Reaches Agreement with

Ukraine on a Commercial Space Launch Agreement (Dec. 14, 1995), available at

http://www.ustr.gov/releases/1995/12/95-91.html.

124 Frank Sietzen, Jr., Europeans Deride U.S. Launch Industry as ‘Xenophobic', Space.com

News (Jul. 18, 2000), available at

http://www.space.com/businesstechnology/business/angry _eurolaunchers_000718.html

Egsereinafter Sietzen] (quoting Peter van Fenema); see also Zaborsky, supra note 117, at 153.
Id.

126 The most recent Chinese agreement assumed pricing was consistent if the price bid was

within 15% of Western bids. The Russian agreement called for consultations if the bid price

was 7.5% below the market bid. The Ukraine agreement called for consultations if the bid

price was 15% below market standards. Chinese Launch Agreement, Russian Launch

Agreement, Ukrainian Launch Agreement, supra note 121.

127 PETER VAN FENEMA, THE INTERNATIONAL TRADE IN LAUNCH SERVICES: THE EFFECT OF

gés. LAWS, POLICIES AND PRACTICES ON ITS DEVELOPMENT (1999) [hereinafter van Fenema].
Id. at 185.

129 1d. at 205 and 208; Chinese Launch Agreement, supra note 121.
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incident, a specific Presidential waiver has been required to export satellites for
launch in China.**® In the years since 1989, exports of satellites to China have
been on-again-off-again, as the granting of these exports licenses has also been
linked to alleged Chinese ballistic missile transfers to Iran, Syria, and
Pakistan.’® The complex U.S.-Chinese relationship over commercial launches
perfectly underscores how space technology is intertwined with and linked to
broader national security and political issues. It appears that the more the
military relies on space assets and systems, the more likely these external
linkages are to continue.

In addition to linkages with foreign policy and human rights, the very
terms of the Chinese agreement itself became the source of pricing
controversies based on the unclear wording of the agreement. As one expert
noted,

The launch trade agreement, instead of creating a stable and
predictable regulatory environment for the U.S. and Chinese
industries concerned, became itself subject to the political
uncertainties caused by the multifaceted U.S.-Chinese
relationship, which involved human rights, trade and non-
proliferation issues [. . .]**

A new agreement, clarifying several disputed terms, was
signed in 1995. Ultimately, the Chinese launch agreement (with its quotas and
pricing restrictions) ended in December 2001.*

Similar agreements were signed between the U.S. and Russia and
between the U.S. and the Ukraine after the breakup of the former Soviet
Union.®** As with the Chinese agreement, both bilaterals exhibited similar
“links” to U.S. national security and political concerns. In fact, part of the U.S.
motivation for encouraging the entry of Russia and Ukraine into the
commercial launch market was to promote conversion of the former Soviet
military industry to peaceful uses in the interests of U.S. national security.
Specifically, the 1993 Russian agreement was part of a “package deal” in
which Russia and the U.S. merged space stations and Russia agreed to adhere
to the Missile Technology Control Regime (MTCR), requiring Russia to
renege on a $400M contract with India for cryogenic rocket engine
technology.™® Similarly, the 1996 Ukrainian launch agreement was linked to

130 Smith, Space Launch Vehicles, supra note 19 at 10 (referring to Pub. L. No. 101-162 and
Pub. L. No. 101-246 §902).

131 Id

132 yan Fenema, supra note 127, at 215.

133 Smith, Space Launch Vehicles, supra note 19.

134 yan Fenema, supra note 127; Russian Launch Agreement and Ukrainian Launch
Agreement, supra note 121.

31d. For a detailed discussion of the MTCR, see below, section IV(B)(1).
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two other separate but related agreements that were signed in 1998, one on the
peaceful use of nuclear energy (giving Ukrainian companies compensation for
broken business deals with Iran for nuclear turbines) and the other on non-
proliferation of missile technology.**®

Although there were disagreements over the next few years between
Russia and the U.S. about some terms in the launch agreement,*” the
disagreements were not as controversial as those with the Chinese. This is
likely due, at least in large part, to the fact that Russian, Ukraine, and U.S.
companies were partners in joint ventures. Thus, U.S. satellite manufacturers
and launch companies were benefiting from Russian and Ukrainian
launches.’®  The Ukrainian agreement explicitly encouraged such joint
ventures (recognizing Sea Launch specifically) by increasing quota limits for
launches performed by U.S.-Ukrainian joint ventures.** Both the Russian and
Ukrainian launch agreements expired in 2000, along with the quotas and
pricing restrictions. Notably, the Ukrainian agreement was terminated early in
recognition of the Ukraine’s “steadfast commitment to international non-
proliferation norms.”**

The late 1990s anticipated a very large market for Low Earth Orbit
(LEO) mobile satellite telecommunications services.*** However, with the
bankruptcy of several of the companies and the uncertainty of the future
profitability of others, the demand for satellite launches since 1999 has been
lower than anticipated, with an associated oversupply of launch vehicles,
making the current global commercial launch market intensely competitive.'*?
Accordingly, States are once again keenly aware of foreign competition for
launch services and, as a result, have adopted protective measures for their
ailing domestic space industries.  These measures have been very
controversial, as States have accused each other of implementing unfair
governmental subsidies in the space industry.'*®

Potentially, there are a number of ways in which States could subsidize
their space industries, directly or indirectly. For example, governments could
pay the commercial sector for government projects and launches, give tax
incentives or tax breaks to space companies, issue loan guarantees to help up-
front financing, provide government liability insurance, allow the commercial

136

Id.
137 For example, in 1994, the U.S. accused Russia of cheating to get around the quotas through
“on-orbit leasing” -- by launching a domestic Russian payload (that wouldn’t count as a
foreign launch for quota purposes) but immediately leasing the satellite to a foreign nation.
Also, in 1997 the U.S. accused Russia of selling ballistic missile technology to Iran. Id.
138

Id.
139 Ukraine Launch Agreement, supra note 121.
140 smith, Space Launch Vehicles, supra note 20, at 16.
141

Id.
142 U.S. Chamber of Commerce, Promote a Strong Domestic Space Launch Capability,
available at http://www.uschamber.com/space/policy/launchcapability.h