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SOURCES OF COMMAND AUTHORITY

Article I, § 2 of the United States Constitution provides the original source of command
authority to the President as Commander-in-Chief. Military command includes two
distinct components: (1) operational control (OPCON) and (2) administrative control
(ADCON).

Chain of Command

- The President and Secretary of Defense (SecDef) exercise authority, direction, and
control of the Air Force through two distinct chains of command

-- The operational branch runs from the President, through SecDef, to the com-
manders of combatant commands for missions and forces assigned or attached
to their commands

- For purposes other than operational direction of forces assigned to the combat-
ant commands, the chain of command runs from the President to SecDef to the
Secretary of the Air Force (SecAF), and thereafter, as prescribed by SecAF in AFPD
51-6, Command and Administrative Proceedings and its implementing instruc-
tions. SecAF has shared administrative command and control with the combatant
commander over Air Force forces assigned or attached to combatant commands.

- The chain of command within the Air Force runs from SecAF to the major command
commanders to their subordinate commanders. SecAF exercises this command
authority over Airmen through the Chief of Staff of the Air Force (CSAF).

The Concept of Command by Uniformed Military Personnel

- Concept of command carries dual functions
-- Legal authority over people, including power to discipline
-- Legal responsibility for the mission and resources

- Command devolves upon an individual, not a staff

-- A commander is an officer who occupies a position of command pursuant to
orders of appointment or by assumption of command

-- A commander exercises control through subordinate commanders, principal
assistants, and other officers to whom the commander has delegated authorities
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-~ Staff, including vice and deputy commanders, have no command functions. They
assist the commander through advising, planning, researching, and investigating.
Subordinate officers must issue all directives in the commander’s name.

-~ Commanders may delegate administrative duties or authorities to members of
their staff and subordinate commanders as needed. However, delegating duties
incident to the discharge of responsibilities does not relieve the commander of
the responsibility to exercise command supervision.

--  Be mindful of the following constraints:

--- Duties specifically imposed on commanders by federal law, such as the UCMJ,
shall not be delegated to staff officers

-— Duties that have been designated non-delegable by a higher authority shall
not be delegated

--- A commander should exercise sound judgment and discretion in not delegat-
ing duties of clear importance

Command Authority over Active Duty Forces
- The commander’s authority over military members extends to conduct of the mem-
bers whether on or off the installation. The commander exercises authority by virtue

of his/her status as a superior commissioned officer.

- Enlisted members take an oath upon enlistment to obey the lawful orders of their
duly appointed superiors

- Articles 89,90, 91, and 92 of the UCMJ prohibit disrespect towards, or the failure to
obey, superior officers

Command Authority over Reservists
- Commanders always have administrative authority to hold reservists accountable
for misconduct occurring on or off-duty, irrespective of their military status when

the misconduct occurred

- Commanders have UCMJ authority over reservists only when in military status
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Command Authority over Civilians

- The commander has authority over his/her civilian employees
--  The commander can give promotions and bonuses, as well as impose sanctions
--  AFI 36-series defines this relationship

- The commander has less authority over nonemployee civilians on base

- As”mayor” of the base, the installation commander has authority to maintain
order and discipline, and to protect federal resources

-~ As a practical matter, this authority may be limited to detaining individuals for
civilian law enforcement officials and barring them from the installation

-- Theinstallation commander may bar an individual from the base for misconduct
but must follow certain procedural requirements

--  The commander has no authority over civilians off base

REFERENCES

U.S. Const. Art. II, § 2

UCMJ Arts. 89, 90, 91, and 92

AFPD 51-6, Command and Administrative Proceedings (13 November 2015)

AF151-604, Appointment to and Assumption of Command (11 February 2016), including
administrative changes, 29 March 2016
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COMMAND SUCCESSION

An officer is vested with command in one of two ways, either by assuming command or
by appointment to command. Both assumption and appointment are based on seniority
and may be either temporary or permanent.

Appointment to Command

- Appointment to command occurs by an act of the President, the Secretary of the Air
Force, or by his/her delegate

- Anofficer who is assigned to an organization, present for duty, and eligible to com-
mand may be appointed to command if they are at least equal in grade to all other
eligible officers, without regard to rank within grade

Assumption of Command

- Assumption of command is authorized under federal law and Air Force regulations
when command passes to the senior military officer assigned to the organization
who is present for duty and eligible to command

-~ Authority to assume command is inherent in that officer’s status as the senior
officer in both grade (captain, lieutenant colonel, colonel) and rank (seniority
within a grade)

- No officer may command another officer of higher grade who is present for duty
and otherwise eligible to command

- Assumption of command may be permanent or temporary

-- A temporary assumption or appointment is used when the commander being
replaced is only temporarily absent or disabled

- Absence or disability for only short periods does not incapacitate the commander
and normally does not warrant an assumption of command by another officer

- An officer can assume command only of an organization to which that officer
is assigned by competent authority, except that the officer serving as the Com-
mander, Air Force Forces (COMAFFOR) for a given contingency operation exer-
cises command authority over those Air Force members deployed in support of
that contingency
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Method for Assumption or Appointment to Command

- Use written orders to announce and record command succession, unless precluded
by exigencies

- Use standard memorandum format or use AF Form 35, Announcement of Appointment
To/Assumption of Command, to document such orders. AFl 51-604, Appointment to
and Assumption of Command, Attach. 2, sets out detailed instructions for preparing
the AF Form 35. Consult AFI 33-328, Administrative Orders, for uniformity of order
format and general order publishing guidance.

Resumption of Command after Temporary Absence
- No need to publish assumption of or appointment to command orders when the
original commander resumes command after a temporary absence, so long as they
are still equal or senior in grade to any other officer then present for duty, assigned
to the organization, and eligible to command
- If during the permanent commander’s temporary absence, another officer senior in
grade to him/her, who is eligible to command, is assigned or attached to the organiza-
tion, then the returning commander may not resume command unless appointed
to command
Special Rules and Limitations on Command
- No commander may appoint his own successor
- There is no title or position of “acting commander;” the term is not authorized
Limitations to Command based upon Type of Personnel
- Enlisted members cannot exercise command
- Civilians cannot exercise command
--  Civilians may hold supervisory positions, and provide supervision to military and
civilian personnel in a unit. However, civilians cannot assume “military command”
or exercise command over military members within the unit. Except as limited

by law, a civilian leader of a unit is authorized to perform all functions normally
requiring action by the respective unit commander.
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-- Units designated to be led by civilian directors will not have commanders and
members of the unit or subordinate units may not assume command of the unit.
Thus, designations of individuals to lead the unit should be conducted in advance
in the event of a director’s absence.

-~ Functions which require a commander (e.g., imposition of nonjudicial punish-
ment; initiation of administrative discharges) will be established by competent
command authority, either by attaching military members for these limited
purposes to a unit led by a commander, or by accomplishing these functions at
a command level above the unit.

- Officers assigned to HQ USAF cannot assume command of personnel, unless com-
petent authority specifically directs

- Chaplains cannot exercise command, although they do have the authority to give
lawful orders and exercise functions of operational supervision, control, and direction

- Students cannot command an Air Force school or similar organization

- Judge Advocates may only exercise command if expressly authorized by The Judge
Advocate General, as the senior ranking member among a group of prisoners of war,
or under emergency field conditions

Limitations of Command Based Upon Organization

- Flying Units: May only be commanded by Line of the Air Force officers with a cur-
rent aeronautical rating, as defined by AFI 11-402, Aviation and Parachutist Service,
Aeronautical Ratings and Aviation Badges. The rated officer must hold a currently
effective aeronautical rating or crewmember certification, and must be qualified for
aviation service in an airframe flown by the unit to be commanded.

-- ExcepTion 1: Officers from other military departments who have USAF-equivalent
crewmember ratings or certifications can command consolidated flying training
organizations in accordance with appropriate interservice agreements

-~ Excepmion 2: Certain types of organizations, such as air base wings or groups,
which have multiple missions that include responsibility for controlling or direct-
ing flying activities, are considered non-flying units and may be commanded by
non-rated officers
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- Command of Active Duty Units by Reserve Officers: Only reserve component officers
on extended active duty orders can command organizations of the regular Air Force.
“Extended active duty” is defined as a period of 90 days or more during which the
officer is on active duty (other than for training) orders. The COMAFFOR or delegate
may authorize reserve component officers not on extended active duty to command
regular Air Force units operating under the COMAFFOR’s authority, though COMAF-
FOR may delegate this authority no lower than the commanders of aerospace expe-
ditionary wings for expeditionary units operating under the COMAFFOR’s authority.

- Command of Reserve Units by Regular Officers: Regular officers and reserve officers
on extended active duty cannot command organizations of the Air Force Reserve
(AFR) unless approved by HQ USAF/RE

- Medical/Healthcare Units: Only officers designated as a medical (including nurses),
dental, veterinary, medical service, or biomedical sciences officer may command
organizations and installations whose primary mission involves health care or the
health profession

- Command of Installation: Officers quartered on an installation, but assigned to
another organization not charged with operating that installation, cannot assume
command of the installation by virtue of seniority

REFERENCES

AF111-402, Aviation and Parachutist Service, Aeronautical Ratings and Aviation Badges
(13 December 2010), certified current, 5 February 2013

AF1 33-328, Administrative Orders (16 January 2007)

AF151-604, Appointment to and Assumption of Command (11 February 2016), including
administrative changes, 29 March 2016
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FUNCTIONS OF THE STAFF JUDGE ADVOCATE

The Staff Judge Advocate delivers professional, candid, independent counsel and legal
capabilities to the command and the warfighter. The Staff Judge Advocate is the senior
legal advisor at all levels of command.

Definitions

- Judge Advocate: An Air Force officer designated as such by The Judge Advocate
General of the Air Force who:

-- Has graduate of a law school accredited by the American Bar Association
-- lIsalicensed attorney in at least one state or U.S. territory/commonwealth

- Staff Judge Advocate (SJA): A senior judge advocate on extended active duty nor-
mally on the installation commander’s staff

--  Serves as the legal advisor for the wing commander
-~ Supervises the members of the base legal office
- Assistant Staff Judge Advocates (ASJA): Other judge advocates assigned to the SJA's

office. ASJAs provide the needed legal services for the proper functioning of the air
base. In this capacity, they may perform duties such as:

--  Chief of legal assistance
-~ Chief of military justice
-~ Chief of civil law
- Area Defense Counsel (ADC): A judge advocate performing defense counsel duties

at an installation. The ADC is not affiliated with the base legal office and is not rated
by the base SJA or base commander.

- Special Victims’ Counsel (SVC): A judge advocate dedicated to exclusively providing
special legal assistance and advice for courts-martial to victims of sexual assault
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Functional Organization of the Base Legal Office

- Thelegal office provides a wide range of legal services to the wing commander and
the base at-large. The following is a general overview of the divisions within a typical
legal office and the services they provide:

-- Military Justice Division: Advises commanders on discipline and military justice
matters, including courts-martial and nonjudicial punishment under Article 15,
ucmJ

-- Adverse Actions Division: Advises commanders on, and prepares documents
for, administrative discharges. Provides legal guidance related to quality force
management tools such as control rosters, unfavorable information files, admin-
istrative demotions, letters of reprimand, letters of admonishment, letters of
counseling, and records of individual counseling.

-- Claims Division: Manages the processing of initial claims for and against the Air
Force. Assists the Air Force Claims Service Center in processing household goods
claims submitted by military members.

-- International and Operations Law Division: Advises commanders on international
and operational law issues such as foreign criminal jurisdiction, status of forces
agreements, rules of engagement and targeting as well providing law of armed
conflict training and guidance

-~ Civil Law Division: Administers various matters that may arise in a civil context,
including, but not limited to contract law, labor law, environmental law, and
general civil law, which includes issues such as private organizations, use of Air
Force assets, personnel issues and noncriminal investigations such as reports of
survey and line of duty determinations

-- Legal Assistance and Preventive Law Division: Legal assistance attorneys provide
advice on arange of legal issues including, but not limited to, adoption, consumer
law, divorce and child custody, income taxes, the Servicemembers Civil Relief Act,
and wills and estate matters. This division also provides free notary services.

REFERENCES

UCMJ Art. 15

Servicemembers Civil Relief Act, 50 U.S.C. §§ 3901-4043

AF151-102, The Judge Advocate General’s Department (19 July 1994)

AF151-108, The Judge Advocate General’s Corps Structure, Deployment, and Operational Support
(9 October 2014)
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PERSONAL LIABILITY OF COMMANDERS
AND SUPERVISORS

Federal employees (including military personnel) are generally entitled to Department
of Justice representation if lawsuits are brought against them for acts they during their
employment, if those acts do not violate federal statutes. Military personnel may only
be held personally liable for damages in a civil lawsuit if the underlying incident was
not associated with normal duty, or “outside the scope” of that individual’s employment.

Liability for Constitutional Torts

- Aconstitutional tort is a violation of another’s constitutional rights by a government
employee. Constitutional tort actions are brought under 42 U.S.C. § 1983 against
government employees seeking damages for the violation of a federal constitutional
right.

- General Rule—Full Immunity: Personnel are generally not personally liable for alleged
constitutional torts if committed within the scope of that person’s employment with
the federal government

-~ The administrative remedies given an aggrieved employee by the Civil Service
Reform Act are construed by federal courts as “special factors” that protect federal
supervisors from liability

-- The relationship between military personnel, including civilian supervisors, was
a “special factor” as long as the act had been “incident to service” at the time of
the alleged wrong, based upon the circumstances at that time

-- There need not be a superior/subordinate relationship for this immunity to apply,
e.g, a civilian employee allegedly injuring an enlisted member

- Qualified Immunity: If there is no “special factor”in a case, the federal official is only
entitled to qualified immunity. He isimmune so long as his acts did not violate clearly
established constitutional guarantees, e.g., those of which a “reasonable person”
would have been aware.

- Nolmmunity: Misconduct by personnel “outside the scope” of military employment

may subject the perpetrator to individual financial liability in the event of a lawsuit.
This may include, for example, federal crimes and sexual harassment.
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Liability for Common Law Torts

- The Federal Employees Liability Reform and Tort Compensation Act of 1988 (the
“Westfall Act”) now gives federal employees absolute immunity from liability for state
common law torts including negligence, libel, slander, assault, battery, trespass, as
long as they were in the scope of employment at the time of the alleged incident

- The Department of Justice must certify that the employee was acting“in the scope”at
the time of the incident, and that certification can be reviewed by the court hearing
the lawsuit

Environmental Torts

- The major environmental statutes (Clean Air Act, Clean Water Act, Resource Conser-
vation and Recovery Act) provide immunity for federal employees acting in scope

unless those statutes provide for criminal penalties

- Also, if a defendant is being tried for violating federal (not state) criminal law, the
Department of Justice will generally decline representation

Representation of Federal Employees in Civil Lawsuits

- Should you or one of your personnel be served with any summons or complaint,
immediately contact your servicing staff judge advocate

-- Department of Justice representation is available in almost all cases if the
employee was acting “within the scope of employment” and if the action was

not a violation of a federal criminal statute

-- Time standards for requesting representation and answering the complaint are
extremely critical, so do not waste any time

- Private insurance at your own expense may be available to protect you against civil
(not criminal) liability

12 The Military Commander and the Law



REFERENCES

The Civil Service Reform Act, 5 U.S.C. § 7101

Federal Employees Liability Reform and Tort Compensation Act, 28 U.S.C. § 267
The Federal Employees Liability Reform and Tort Compensation Act, 28 U.S.C. § 2679
Clean Water Act, 33 U.S.C. §§ 1251-1387

42 U.S.C. § 1983

Resource Conservation and Recovery Act, 42 U.S.C. §§ 6901 et seq.

Clean Air Act, 42 U.S.C. §§ 7401 et seq.

Bivens v. Six Unknown Named Agents, 403 U.S. 388 (1971)

Chappell v. Wallace, 462 U.S. 296 (1983)

Bush v. Lucas, 462 U.S. 367 (1983)

United States v. Stanley, 483 U.S. 669 (1987)

United States v. Carr, 880 F.2d 1550 (2d Cir. 1989)

Otto v. Heckler, 781 F.2d 754 (9th Cir. 1986), modified, 802 F.2d 337 (9th Cir. 1986)
Meyer v. United States Coast Guard, 644 F. Supp. 221 (E.D.N.C. 1986)

28 C.F.R. Part 50, Department of Justice Policy
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ARTICLE 138 COMPLAINTS

Article 138 of the UCMJ gives any member of the Armed Forces who believes they have
been wronged by their commanding officer the right to complain and seek redress. This
right extends to regular Air Force (RegAF), Air National Guard (ANG) in Title 10 active
duty status, and Air Force Reserve (AFR) while in federal service, whether on active duty
orders, annual training, or inactive duty for training (IDT).

Scope of Article 138 Complaints

- Matters within the scope of Article 138 include discretionary acts or omissions by a
commander that adversely affect the member personally and allegedly are:

-- Aviolation of law or regulation;
-- Beyond the legitimate authority of that commander;
-~ Arbitrary, capricious, or an abuse of discretion; or

-~ Clearly unfair, or unjust (e.g., selective application of administrative
standards/actions)

- Matters beyond the scope of Article 138:

-~ Acts or omissions not initiated, carried out, or approved by the member’s
commander

-~ Submissions seeking reversal or modification of non-discretionary command
actions (e.g., mandatory Unfavorable Information File (UIF))

--  Complaints challenging a commander’s decision not to provide redress or com-
plaints against the general court-martial convening authority (GCMCA) related
to the resolution of an Article 138 complaint (allegations that the commander
or GCMCA failed to act or forward the complaint, however, are within the scope
of Article 138)

- Submissions on behalf of another person

--  Complaints seeking disciplinary action against another
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- Matters within the scope of Article 138, but more appropriately addressed by alterna-
tive review processes:

-~ Submissions requesting relief which the commander and the GCMCA lack author-
ity to grant, such as an action requiring approval by the Secretary of the Air Force
(SecAF);

-- Disciplinary action under the UCMJ, including nonjudicial punishment under
Article 15 (deferral of post-trial confinement, however, is within the scope of
Article 138);

-~ Challenges to any evaluation report which affects a member’s military career (e.g.,
Officer Performance Reports, Enlisted Performance Reports, Promotion Recom-
mendation Forms, etc.,) addressed by the Evaluation Reports and Appeals Board

(ERAB);

-~ Relief from an assessment for pecuniary liability (Secretary of the Air Force Remis-
sions Board (SAFRB));

-- A suspension from flying status (Flying Evaluation Board (FEB))

Article 138 Procedures

- Member Filing Deadline: The member must the complaint within 90 days of the
alleged wrong; the commander may waive the time requirement for good cause

- Burden of Persuasion: The member has the responsibility to prove one of the factors
under Article 138. The commander is presumed to have acted properly.

- Staff Judge Advocate (SJA) Consultation: The commander must consult the SJA before
taking action

- Evidence: The commander may consider evidence in addition to matters attached
to the initial application

- Commander Initial Decision Deadline: No later than 30 days after receipt of the initial
application for redress, the commander must notify the member in writing that:

-~ Adecision regarding the requested relief has been deferred to gather additional
facts (such a notice shall be sent every 30 days until the fact gathering is complete);

-- The requested relief is granted; or
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-- The request is wholly or partially denied, because:
--- The requested relief is not warranted;
--- The submission is outside the scope of Article 138, UCMJ;
--- The submission is untimely; or
--- There is a more appropriate channel for reviewing the complaint

- If the commander denies the requested relief because there is a more appropriate
channel for review or the commander lacked authority, the commander must:

--  Forward the complaint and evidence to the appropriate processing office; or

-~ Return the submission to the member and direct the member to the appropriate
office;

-~ If appropriate, inform the member of their right to file an application with the
Air Force Board for Correction of Military Records

- GCMCA Review—denied complaints: If the commander wholly or partially denies
the initial application for redress, the member may request review by the GCMCA
within 30 days

- GCMCA Review—no commander response to complaint: If the member has received
no response to the application for redress within 30 days from the date of submission,
the member may request GCMCA review within 60 days from the date of the initial
application

- GCMCA Review—delayed action on complaints: If the commander notified the
member the application was being deferred pending additional fact gathering, the
member may request GCMCA review, but must wait until 90 days after the initial
application for redress
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GCMCA’s Responsibilities
- May investigate and/or document findings, but may not delegate the authority to act

- Will forward complaints to the subordinate commander who allegedly committed
the wrong if the subordinate commander was not given the opportunity to provide
redress. Any new allegations added by a member when seeking GCMCA review will
be forwarded to subordinate commanders for initial review.

- Must obtain a written legal review from the servicing SJA before responding.The SJA
legal review is privileged attorney work product and not releasable.

- Not later than 60 days after receipt of the formal complaint, the GCMCA must notify
the member that:

-- A decision regarding the requested relief has been deferred for the completion
of a proceeding or additional inquiry;

-- The requested relief is granted;

-- The requested relief is denied as outside the scope of Article 138, UCMJ;

-- The requested relief is denied as untimely; or

-- The requested relief is denied as there is a more appropriate channel for review

- Ifreliefis denied because there is a more appropriate channel for review or the GCMCA
lacks the authority to grant the requested relief, the GCMCA will:

--  Forward the complaint and evidence to the appropriate processing office; or

- Return the submission to the member and direct the member to the appropriate
office; and

-- If appropriate, inform the member of their right to file an application with the
Air Force Board for Correction of Military Records

-~ If the GCMCA believes the requested relief should be granted and the author-
ity to grant the relief requested resides with another GCMCA, MAJCOM, or the
Secretary of the Air Force, the GCMCA should include the recommendation in
the final action
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- Aftertaking final action and notifying the member, the GCMCA will send a complete
copy of the file to AF/JAA. Include the member’s personal mailing address.

Secretary of the Air Force (SecAF) Review

- AF/JAA exercises SecAF authority for final review of formal Art. 138 complaints

- AF/JAA provides the member with written notification of the completion of the review
process and any further action taken on the complaint (and, if applicable, the reasons

for that action)

- AF/JAA will provide the GCMCA and servicing SJA a copy of the final decision

REFERENCES

UCMJ Art. 138

AF151-904, Complaints of Wrongs Under Article 138, Uniform Code of Military Justice
(28 July 2015)

AFPD 51-9, Civil Law for Individuals (30 July 2015)
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SPECIAL COURT-MARTIAL CONVENING
AUTHORITY DUTIES

The special court-martial convening authority (SPCMCA) is a statutory position under the
UCMJ which is typically held by the wing commander. SPCMCA duties can be divided
into two categories: (1) military justice and (2) administrative action.

Military Justice Duties

- Search and Seizure of Evidence: Appoints officers to serve as military magistrates to
authorize apprehensions, and searches and seizures of potential evidence for possible
disciplinary matters

- Pretrial Confinement: Appoints pretrial confinement reviewing officers (PCRO),
who should be officers with sound, impartial judgment to hold hearings and make
determinations of whether an accused should be continued in pretrial confinement
awaiting trial

- Disposition of Court-Martial Charges:

- Serves as the “Sexual Assault Initial Disposition Authority” for all unrestricted
reports of rape, sexual assault, forcible sodomy, and attempts to commit any of
those offenses by members of their command

-- Refers charges and specifications to special or summary courts-martial

- Appoints Article 32, UCMJ, preliminary hearing officers (PHO) (if the SPCMA
believes a general court-martial (GCM) may be the appropriate forum for the
charge) and forwards the charges and specifications, to the General Court-

Martial Convening Authority (GCMCA) for disposition

- Special and Summary Court-Martial Duties:

-- Details court-martial panel members
-- Approves pretrial agreements (PTAs) for an accused

-- Takes action on findings and sentences
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Administrative Action Duties

- Review of Requests for Administrative Discharge In Lieu of Court-Martial: Disapproves
or recommends approval of requests for discharge in lieu of court-martial

-~ If the SPCMCA desires the request for discharge in a special court-martial
approved, he/she must forward it to the GCMCA, with a recommendation for
approval and appropriate characterization of discharge

-~ Ifthe Article 32 report has been forwarded to the GCMCA, the SPCMCA forwards
the request for discharge to the GCMCA, with a recommendation for action on
request

-- Exception: If the SPCMCA has ordered an Article 32 hearing, but the Article 32
report has not been forwarded to the GCMCA, the SPCMCA may disapprove the

request

- Discharge Boards:

-- Convenes discharge boards, depending upon the status of the respondent and
acts on the findings and recommendations of the board

--- Note that only general officers may convene commissioned officer discharge
boards

-~ Acts as separation authority for enlisted discharges depending upon the status
of the respondent, the basis for the discharge, and/or the findings and recom-
mendations of the board

--- Note that the Secretary of the Air Force serves as the separation authority
for commissioned officers

REFERENCES

Manual for Courts-Martial, United States, Part Il (2012)

Memorandum, Withholding Initial Disposition Authority Under the Uniform Code of Military Justice
in Certain Sexual Assault Cases (20 Apr 2012)

AF1 36-3208, Administrative Separation of Airmen (9 July 2004), incorporating through Change 7,
2 July 2013, including AFI136-3208_AFGM2016-01, 24 June 2016

AF151-201, Administration of Military Justice (6 June 2013), including AFI51-201_AFGM2016-01,
3 August 2016
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UNLAWFUL COMMAND INFLUENCE

As the military courts have often emphasized, unlawful command influence (UCI) is the
mortal enemy of military justice. There are two types of unlawful command influence
recognized by military courts: (1) actual UCl (i.e., actual impact on a court-martial under-
mining the fairness of the proceedings); (2) apparent UCI (i.e., no actual impact to fairness
in the proceedings, rather the appearance of unfairness when observed by an objective
member of the public). The courts have been equally quick, however, to distinguish
proper command influence from UCI. The key is to understand what constitutes proper
involvement by the commander, and what crosses the line into UCI.

Lawful Command Involvement in Military Justice

- Superior commanders are NOT prohibited from establishing and communicating
policies necessary to maintain good order and discipline. They are also free to pass
on their experience and advice regarding disciplinary matters without impacting the
discretion of their subordinates in the matter. Examples of proper or lawful command
involvement are:

- Withholding a subordinate commander’s authority to act in an individual case
or types of cases and impose punishment oneself

-- Requesting a subordinate to reconsider his/her action in light of new evidence

-- Consulting with subordinates on judicial decisions at the subordinate’s request;
how- ever, the subordinate alone must decide what action to take

- “Tough talk” policy letters, talks and briefings on issues of concern are permis-
sible so long as they do not show an overly determined attitude or attempt to
influence the finding and sentence in a particular case

--  Focusing on problem areas is permissible, such as: characterizing illegal drug
use as a threat to combat readiness or referring to “ferreting out” illegal drug
dealers as a legitimate command concern

Unlawful Command Influence
- Generally: No person subject to the UCMJ may attempt to coerce or, by any unauthor-

ized means, influence the action of a court-martial, as it impacts an accused’s right
to a fair trial

CHAPTER ONE Legal Issues Specific to the Commander 21



- Actual UCl: The actions of someone acting with the “mantle of command” affecting
the disposition of a case, and prejudicing the accused

- Apparent UCl: When the actions of someone acting the “mantle of command”would
create in the mind of an objective observer, fully informed of all the facts and circum-
stances, a significant doubt about the fairness of the proceeding

- Superior commanders must not make comments that would imply they expect a
particular result in a given case or type of cases, such as:

-~ CaLLs FOR PuNITIVE DisCHARGE IN AN ENTIRE CATEGORY OF CASES: A commander states at
an officers’ call that all drug users must be removed from the Air Force. Potential
court members for an upcoming court involving drugs are present. The inference
may be that the commander expects the court to impose a punitive discharge.

-~ Pusuic Crimicism of “Low” CourT-MARTIAL PUNISHMENTS: A commander makes com-
ments on his displeasure at the light sentences adjudged by previous courts.
The concern is future panel members may adjudge a harsher sentence than they
might otherwise in order to please the commander.

-~ DiscouraGING WITNESS TESTIMONY ON BEHALF OF AN AcCUSED: A commander expresses
his concern about court-martial cases in which subordinate commanders pre-
ferred charges, recommended a court, and then testified during sentencing on
behalf of the accused. The suggestion was that they refrain from testifying for the
accused in upcoming courts. Any attempt to discourage a witness from testifying,
even unintentional actions, is improper.

-~ PuBLic CommENTS OPINING ON THE AcCUSED'Ss GUILT PrIOR TO TRIAL: A commander, speak-
ing informally to a group of officers, jokingly says he does not care how long a
particular court takes, as long as the members “hang the SOB." The impression
is that he believes the accused to be guilty and expects the members to agree.

- Each commander in the chain must remain free to exercise his/her own discretion to
impose discipline without inappropriate interference from a superior commander

-- The key consideration is whether a commander is taking disciplinary action
based upon that commander’s own personal belief that the disciplinary action
is appropriate or whether the commander is merely acquiescing to direction
from a superior to impose the particular discipline
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-- A superior commander must not direct a subordinate commander to impose a
particular punishment or take a particular action. To do so would constitute UCI
because the decision was not that of the commander taking action orimposing
punishment, but rather that of the superior commander.

REFERENCES

UCMJ Art. 38

Rule for Courts-Martial 104 (2015)

Rule for Courts-Martial 306 (2015)

AF151-201, Administration of Military Justice (6 June 2013), including AFI51-201_AFGM2016-01,
3 August 2016
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SERVING AS A COURT MEMBER

At some time in your military career you may be detailed to sit as a member of a court-
martial. Court members serve essentially the same function in a military court-martial
as jurors serve in civilian courts. When serving as a court-martial member, that service
becomes the primary duty of that Airman until the close of the trial.

Selection

- When convening a court-martial, the convening authority personally selects mem-
bers who are “best qualified” for this duty. Pursuant to Article 25(d)(2) of the UCMJ
factors used in court member selection include: age, education, training, experience,
length of service, and judicial temperament.

- Prior to sitting as a member in a court-martial, court members are usually asked
to complete a court member data sheet with personal and professional informa-
tion. This data sheet provides counsel for both sides information about a member’s
background and assists them in determining whether there is reason to excuse that
particular member from sitting on the court.

- Once detailed to sit on a court-martial, amember must avoid allowing others to speak
about upcoming cases in their presence to maintain impartiality

Excusal

- Excusal Requests Prior to Trial: Requests to be excused from court member duty
should be based on good cause

--  Requests should be written and forwarded to the convening authority through
his/her staff judge advocate (SJA)

--  Members detailed to a court-martial should not depart the local area on leave or
on temporary duty assignment (TDY) without coordination with the SJA unless
they have been properly relieved from duty

- Excusal Requests During Trial: After the court-martial is assembled, the convening
authority may only excuse court members for good cause
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Voir Dire

- Trial and defense counsel, as well as the military judge, are entitled to ask court mem-

bers questions at trial to ensure impartiality. This questioning is referred to as “voir dire,
and occurs prior to the court members hearing any evidence in the case.

- Both the trial and defense counsel can challenge any member for cause. The military
judgerules on challenges for cause. If the military judge grants a challenge to a court-
martial panel member, that member is released from the court-martial and may return
to their normal duties.

Duties at Trial—Findings

- The “findings” phase of the court-martial is the guilt/innocence phase of the
court-martial

- If the accused pleads “not guilty,’ the court members receive evidence, arguments
from counsel, and instructions on the law from the military judge in order to deter-
mine whether the accused is guilty or not guilty

- Court members are given an opportunity to question witnesses after the counsel
have completed their examinations. Both counsel will review any question and may
object to it. The military judge will rule on the objection.

- The members must be convinced beyond a reasonable doubt that the evidence
presented during the trial shows the accused committed the offense to find the
accused “guilty.” The decision of the court is called the “finding.”

- The senior ranking court member is called the “president.’ It is the president’s job to
announce the findings of the court-martial panel to the accused and counsel and
to check the vote count and announce the results to the other members. The junior
ranking court member collects and counts the votes during deliberations.

- Each member has an equal voice and vote in discussing and deciding a case. The
influence of superiority in rank must not be employed in any manner in an attempt
to control the independence of the members in the exercise of their own personal
judgment. Service as a court member, is not a rating factor to be considered on any
member’s performance report.
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- Each member has a right to be free from harassment or ridicule based upon that
member’s participation as a court member. Court member deliberations are con-
ducted in private, and each member takes an oath not to disclose any member’s
opinion or vote. Furthermore, no member may be compelled to answer questions
about the deliberations unless lawfully ordered to do so by a military judge.

Duties at Trial—Sentencing

- If the accused is found “guilty,’ the court members will hear evidence and listen to
arguments from counsel recommending a sentence, and receive instructions from
the military judge on sentencing procedures. Members then deliberate and decide
on an appropriate sentence. The president announces the sentence in open court in
the presence of accused and counsel.

- If the accused pleads “guilty, but decides to be sentenced by members rather than
just the judge alone, the same sentencing procedures apply as when the accused is
found “guilty” by members

REFERENCES

UCMJ Arts. 25 and 39

Rules for Courts-Martial 501-505, 804-807, 813, 901, 911-1007 (2015)

U.S. Dep't of Army Pam. 27-9, Legal Services: Military Juages’ Benchbook (2015)
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TESTIFYING AS A WITNESS

You or one of your subordinates may be called to testify at a court-martial or other admin-
istrative hearing. Under the UCMJ both the prosecution and defense are entitled to equal
access to all witnesses and evidence. No Airman should attempt to influence the testimony
of a court-martial witness.

- Either the trial counsel or defense counsel may call witnesses during the findings
portion of the trial to provide evidence of the offense or for the defense to the charge

- Either counsel may also call witnesses during the sentencing portion of the trial. A
sentencing witness may be called to testify about a variety of things, such as the
character of the accused, the impact of the offenses on the unit, or relating an opinion
about the accused’s rehabilitative potential.

- You will not be allowed to testify about your opinion as to an appropriate sen-
tence, including whether or not the accused should be punitively discharged
from military service

- When testifying about the accused’s potential for rehabilitation, the witness must
have knowledge of the accused as a“whole person”

- Theattorney calling you as a witness should, before trial, discuss the questions he or
she will ask and questions the opposing counsel will likely ask on cross-examination.
If you are going to be a witness, you should reserve the time necessary to permit
the trial or defense counsel to ensure you are properly prepared to take the stand.
Furthermore, the opposing counsel should also have the opportunity to interview
you prior to testifying.

- Immediately report any attempts to influence your testimony to the staff judge
advocate

REFERENCES
UCMJ Art. 46
Rule for Courts-Martial 1001 (2015)
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ADMINISTRATIVE COUNSELINGS, ADMONITIONS,
AND REPRIMANDS

Counselings, admonitions, and reprimands are quality force management tools available
to supervisors, superiors, and commanders. These management tools are designed to
improve, correct, and instruct those who depart from standards of performance, conduct,
bearing, and integrity and whose actions degrade the individual and unit’s mission. These
tools are intended to correct rather than punish behavior. When properly used, they help
maintain established Air Force standards and enhance mission accomplishment.

What Action is Appropriate

- The Basics: AFl 36-2907, Unfavorable Information File (UIF) Program, Chapter 4, con-
tains guidance on administrative letters of counseling, admonitions, and reprimands.
The counseling is the lowest level of administrative action. An admonition is more
severe than a counseling. A reprimand is more severe than an admonition and carries
a stronger degree of official censure.

- Primary Considerations: The decision to formally counsel, admonish, or reprimand
should be based primarily on two factors:

-- Nature of the incident: The seriousness of the member’s departure from Air
Force standards should be considered before deciding what type of action to
take. Counselings, admonitions, and reprimands may be administered for ANY
departure from Air Force standards. Unlike nonjudicial punishment under Article
15 of the UCMJ, they are NOT limited to offenses punishable by the UCMJ.

-~ Previous disciplinary record of the member: Counselings, admonitions, and rep-
rimands should be used as part of a graduated pattern of discipline in response
to repeated departures from standards

Issuing the Counseling, Admonition, or Reprimand

- Who May Issue: Commanders, supervisors, and other persons in authority

- Form of the Action: May be either verbal or written. However, actions should usually
be in writing to document the deviation as well as reinforce the importance of cor-

recting the behavior. A verbal counseling may be recorded on an AF IMT 174, Record
of Individual Counseling (RIC).
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- AFI 36-2907: Letters of counseling (LOCs), letters of admonition (LOAs), and letters
of reprimand (LORs) must comply with AFI 36-2907

-- A sample format for an LOC, LOA, or LOR along with its endorsements follows
this section as an attachment

-~ Failure to follow the requirements for drafting and maintaining these docu-
ments could limit the use of the documents in a subsequent proceeding such as

a court-martial or discharge proceeding

-- Additionally, failure to follow the requirements may undermine the Airman’s
confidence in the fairness and integrity of the administrative process

Procedures

- Standard of Proof: Investigate to determine the infraction occurred. The standard of
proof is “preponderance of the evidence” i.e., more likely than not that the alleged
misconduct occurred. No formal rules of evidence apply.

- Draft the Letter: Prepare the letter according to the requirements of AFI 36-2907 (set
forth below). LOCs, LOAs, and LORs should be typed on official letterhead. The letter
must state the following:

-- What the member did or failed to do, citing specific incidents and their dates.
Since an LOC, LOA, or LOR is not limited to offenses punishable by the UCMJ,
it is not always possible to cite specific violations of the UCMJ; however, if the
member has violated a UCMJ article that violation should normally be included
in the language of the letter.

-~ What improvement is expected

-~ That further deviation may result in more severe action

-- That the member has 3 duty days to respond and provide rebuttal matters (45
calendar days for non-extended active duty (EAD) reserve or Air National Guard
(ANG) members)

-- That all supporting documents become part of the record

-- That the person who initiates the LOC, LOA, or LOR has 3 duty days to advise the

individual of their decision regarding any comments submitted by the individual
(45 calendar days for non-EAD Reserve or ANG members)
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- Notify the Individual:

--  Read the individual the letter

-- Have the member immediately acknowledge receipt on the original letter by
filling in the date received and signing. If the member refuses to acknowledge
receipt, the person who issued the letter should write on the original letter
beneath the member’s signature block in the acknowledgement section,
“<<Rank and Name of Member>> refused to acknowledge receipt.”

-~ Give the member a copy of the letter

- Time to Respond: Provide the member with 3 full duty days for active duty members,
45 days for non-EAD Air Force Reseve (AFR) and ANG members. During this time,
the member may wish to consult with an Area Defense Counsel. The member may
respond prior to the expiration of the time to respond; however, the issuer of the
letter should not pressure the member into responding prior to expiration of the
allowed time.

-- If the member refuses to complete or sign the indorsement, the person who
issued the letter should write on the original letter beneath the member’s sig-
nature block, “<<Rank and Name of Member>> failed to provide matters in
response to this letter within 3 duty days (45 days for reserve/ANG members)
and refused to complete the 1st Ind,” along with the issuer’s signature block,
signature, and the date.

- Response: If the member submits a response, advise the member of the final decision
within 3 duty days of the submission of the response

- Issuer may withdraw the action or leave the action as written. Withdrawing the
action does not bar the issuer from taking alternate appropriate action e.g., with-
drawing an LOR and initiating an LOA.

-- If using an indorsement similar to that in the attachment, the issuer of the let-
ter should fill in the date of the indorsement, strike through the inapplicable
language in parentheses, and sign the indorsement

-~ Attach any matters the member submits in response to the original letter
- Inform Leadership: Issuer may, and generally should, inform the member’s chain of

command of the action. If appropriate or requested, send the letter with all indorse-
ments, and any documents submitted by the member to the member’s superiors or
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commander for information, action, or approval for entry in the member’s Personnel
Information File (PIF), UIF, or both.

Privacy Act Requirements: Written counselings, admonitions, and reprimands are
subject to the rules of access, protection, and disclosure outlined in AFI 33-332, Air
Force Privacy and Civil Liberties Program. Therefore, all LOCs, LOAs, and LORs must
contain a paragraph outlining the applicability of the Privacy Act to the document.
Copies held by supervisors, commanders, and those filed in a member’s UIF or PIF
are subject to the same Privacy Act rules.

Record Keeping

LOCs, LOAs, and LORs will often be placed in a PIF or UIF. The disposition rules follow:

Rules for LOC, LOA, and LOR Disposition

Letters Issued Type of bt
to Enlisted Letter RERESIERD
LoC May be placed in PIF or UIF
LOA May be placed in PIF or UIF
LOR May be placed in PIF or UIF
Letters Issued Type of L
to Officers Letter DIEeRI
May be placed in UIF and must be placed in PIF if not
LOC .
placed in UIF
May be placed in UIF and must be placed in PIF if not
LOA .
placed in UIF
LOR Must be placed in UIF. Initiate Officer Selection Record
(OSR) determination.

Commanders who wish to establish a UIF on optional letters (LOCs, LOAs, and LORs
for enlisted members and LOCs and LOAs for officers) must notify the member on
an AF IMT 1058, Unfavorable Information File Action before establishing a UIF. LORs
issued to officers must be filed in a UIF via AF IMT 1058, but the commander does not
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need to submit the AF IMT 1058 to the officer because the officer is provided with an
opportunity to refute the LOR when it is initially presented.

- Officers who receive an LOR will be subject to an Officer Selection Record (OSR) deter-
mination by the officer’s senior rater. Procedures for the determination may be found
in AFI 36-2608, Military Personnel Records System, para. 8.3.

Reserve/Guard Members

- Commanders, supervisors, and other persons in authority can issue administrative
counselings, admonitions, and reprimands to Reserve and ANG members who com-
mit an offense while in civilian (non-Title 10) status. Additionally, AFI 36-2907 applies
to ANG personnel on Title 32 status except when otherwise directed by the state.

- Whenissuing an LOC, LOA, or LOR to a Reserve or ANG member, follow the procedures
listed above with the following exceptions:

-~ If the member has departed the duty area, the commander may send the letter
via certified mail to the member’s address or best available address, and the
individual will be presumed to be in receipt of this official correspondence

-~ Non-EAD Reservists and ANG personnel have 45 calendar days from the date of
receipt of the certified letter to acknowledge the notification, intended actions,
and provide pertinent information before the commander makes a final deci-
sion. In calculating the time to respond, the date of receipt is not counted. If the
member mails the acknowledgment, the date of the postmark on the envelope
will serve as the date of acknowledgment.

-- Theinitiator has 45 calendar days from the receipt of the certified letter or personal

delivery to advise the member of his/her final decision regarding any comments
submitted by the member
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REFERENCES

UCMJ Art. 15

AF133-332, Air Force Privacy and Civil Liberties Program (12 January 2015)

AF1 36-2608, Military Personnel Records System (26 October 2015)

AF136-2907, Unfavorable Information File (UIF) Program (26 November 2014)

AF151-201, Administration of Military Justice (6 June 2013), including AFI51-201_AFGM2016-01,
3 August 2016

AF IMT 174, Record of Individual Counseling

AF IMT 1058, Unfavorable Information File Action

ATTACHMENT
Sample Letter of Counseling/Admonishment/Reprimand
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Suggested Format for Letters of Counseling, Admonitions, and Reprimands
[1.75 inches from top of page; flush with the right margin] 6 May 2014
MEMORANDUM FOR RANK FIRST M. LAST
FROM: ORG/SYMBOL [Issuer’s organization and office symbol]
SUBJECT: Letter of [Counseling (LOC)] [Admonition (LOA)] [Reprimand (LOR)]

1. Investigation has disclosed [briefly describe what the member did and/or failed to
do, citing the specific incident(s) and date(s)]. [For this example, the LOR is being
issued on 6 May 2014.Thus, the 1st Indorsement (1st Ind) is dated the same day; the
2d Ind is dated three (3) duty days later; and the 3d Ind is dated three (3) duty days
after the 2d Ind. Be aware that the first indorsement that occurs on any page other
than the letterhead page mustinclude the citation line for the letter. In this example,
the 1st Ind is the first indorsement to occur on a new page. The citation line for the
indorsement memorandum consists of the indorsement number followed by the
ORG/SMBOL, SUBJECT, and date of the original memorandum. The citation line ends
with the indorsement date: for disciplinary actions this should be the same as the
LOR date.]

2. You are hereby [counseled.] [admonished.] [reprimanded!] [Briefly discuss the impact
of what the member did or failed to do and what improvement is expected.] Your
conduct is unacceptable and any future misconduct may result in more severe action.

3. The following information required by the Privacy Act is provided for your informa-
tion. AUTHORITY: 10 U.S.C. § 8013. PURPOSE: To obtain any comments or documents
you desire to submit (on a voluntary basis) for consideration concerning this action.
ROUTINE USES: Provides you an opportunity to submit comments or documents for
consideration. If provided, the comments and documents you submit become a part
of the action. DISCLOSURE: Your written acknowledgment of receipt and signature
are mandatory. Any other comments or documents you provide are voluntary.

4. [Foractive duty or Reserve members on EAD:] You will acknowledge receipt of this let-
terimmediately by signing the acknowledgement below. Within three (3) duty days
from the day you received this letter, you will sign the 1st Ind below. Any comments
or documents you wish to be considered concerning this letter must be submitted at
that time. You will be notified of my final decision regarding any comments submitted
by you within three (3) duty days.
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[For non-EAD Reserve members:] You have 45 calendar days from the day you received
this letter to acknowledge the notification and provide any comments or documents you
wish for me to consider. You will be notified of my final decision regarding any comments
submitted by you within 45 calendar days.

HOLDENT. LINE, Capt, USAF
[Issuer’s Duty Title, Organization]

1st Ind to ORG/SYMBOL, 6 May 2014, Letter of Reprimand (LOR) 6 May 2014
ORG/SYMBOL [Organization and office symbol for person signing 1st Ind]
MEMORANDUM FOR ORG/SYMBOL [Issuer’s organization and office symbol]

| acknowledge receipt and understanding of this letter on at hours.
I understand that | have three (3) duty days form the date | received this letter to provide

a response and that | must include in my response any comments or documents | wish
to be considered concerning this letter.

INHOT W. WOTTER, Rank, USAF

2nd Ind, Rank Inhot W. Wotter 9 May 2014
MEMORANDUM FOR ORG/SYMBOL [Issuer’s organization and office symbol]

| have reviewed the allegations contained in this letter. (I am submitting the attached

documents in response) {Hhereby-watve-myright torespond).

INHOT W. WOTTER, Rank, USAF
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3d Ind, ORG/SYMBOL [Issuer’s organization and office symbol] 12 May 2014
MEMORANDUM FOR RANK INHOT W. WOTTER

| have considered the response you submitted on . (The letter
of reprimand remains in effect) {thave-decided-to-withdraw-thetetterof reprimand).

HOLDENT. LINE, Capt, USAF
[Issuer’s Duty Title, Organization]
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UNFAVORABLE INFORMATION FILES

The unfavorable information file (UIF) provides commanders with an official and single
means of filing derogatory data concerning an Air Force member’s personal conduct
and duty performance. With some exceptions, the commander has discretion as to what
should be placed in a UIF and what should be removed.

About the UIF
- The UlIF is an official record of unfavorable information about an individual. It docu-
ments administrative, non-judicial, or judicial censures of the member’s performance,

responsibility, and behavior.

- The UIF is maintained by the base UIF monitor appointed by the Force Support Squad-
ron superintendent/director

- Attachments 1 and 2, below, summarize when the establishment of a UIF is optional
and when it is mandatory

Establishing a UIF

- Authority to Establish UIFs: Must be established by a commander on G-Series orders

- Contents of UIF: A UIF may only be established when some form of derogatory data
is entered into it. In other words, a UIF must be populated with a record of unfavor-
able information or it ceases to exist. Common UIF documents include letters of
reprimand (LORs), admonition (LOAs), and counseling (LOCs); records of nonjudicial
punishment under Article 15 (Art 15), UCMJ; control roster actions; documented
instances of discrimination or sexual harassment; civilian convictions; and records
of courts-martial.

- Documenting UIF: The UIF is generally established through the use of an AF Form
1058, Unfavorable Information File Action. This form notifies military members of the
commander’s intent to establish a UIF and provides the member with 3 duty days
to respond (45 days for non-extended active duty (EAD) Reservists and Air National
Guard (ANG) members). Some unfavorable actions (e.g., court-martial convictions)
do not require the use of AF Form 1058.

- Mandatory UIF Filings: Certain unfavorable information requires mandatory filing into
a UIF. Examples of actions requiring mandatory filing include conviction by a court
martial and Art 15s received by officers. Actions that require mandatory reporting do
not require the use of an AF Form 1058.
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- Discretionary UIF Filings: Records of unfavorable information that do not require manda-
tory filing are included in a UIF at the discretion of the commander

Retention and Disposition

- Standard UIF Retention Time: The retention time depends on the nature of the document
and the rank of the member. Removal of the document from the UIF is automatic at the
end of the retention period. UIFs with no derogatory data contained within them are
destroyed.

-~ Enlisted UIF filings: 1 year-2 years
-- Officer UIF filings: 2-4 years

- Early Removal of UIF Filings: Commander’s may remove documents from the UIF early by
initiating action via AF Form 1058, or via memorandum

-- Early removal of derogatory data is NOT AUTHORIZED if the member is still serving
punishment

-~ The authority to remove documents early from the UIF is contained in the tables at
the end of this section

Access and Review

- Access: Only commanders and the following individuals may view UIFs:
-- Member who has the UIF
-- First sergeants

-- Rating officials, when preparing to write or endorse a performance report, make a
promotion recommendation, or recommend reenlistment

-- Senior Air Force officer or commander of an Air Force element in a joint command

-- Air Force element section commander in a joint command

--Military Personnel Flight (MPF) personnel, Inspector General (IG) personnel, inspection
team members, legal office personnel, law enforcement personnel, Military Equal

Opportunity (MEO) personnel, and substance abuse counselors authorized by the
commander to review the document in the course of their official Air Force duties
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-~ Program managers for Air Force Reserve programs

- Review: All UIFs require periodic review to ensure continued maintenance of docu-
ments in the UIF is proper

- Mandatory UIF Reviews by Commanders:

Within 90 days of assuming or being appointed to command
- Annually, with the assistance of the staff judge advocate

-~ Whenever individuals are being considered for, among other things, promotion,
reenlistment, permanent change of station, personnel reliability program duties,
retraining, enlisted performance reports (EPRs), or officer performance reports
(OPRs)

-- Whenever Reserve and ANG members are being considered for in-residence
professional military education or Reserve short courses, a statutory tour or an
active duty tour over 30 days, or appointment or enlistment into the Air Force
Reserve

REFERENCES

AF136-2608, Military Personnel Records System (26 October 2015)

AFI 36-2907, Unfavorable Information File (UIF) Program (26 November 2014)

AF IMT 1058, Unfavorable Information File Action

AF Form 3070A, Record of Nonjudicial Punishment Proceedings (AB through SSgt)

AF Form 30708, Record of Nonjudicial Punishment Proceedings (TSgt through CMSgt)
AF Form 3070A, Record of Nonjudicial Punishment Proceedings (Officer)

ATTACHMENTS

UIF Requirements for Enlisted Personnel
UIF Requirements for Officers
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UIF Requirements for Enlisted Personnel

Mandatory? oo Early Removal
Document Disposition Date .
(see Note 1) P Authority
LOG, LOA, or LOR No Yes
Incidents involving 1 year from the date of Unit
discrimination or sexual No Yes the commander’s UIF
o . commander
harassment of personnel decision (signs section or higher
V of AF Form 1058) g
Placement upon the control
Yes Yes
roster
Art 15 when punishment is NOT 1 year from the <,1ate of
No (use AF | the commander’s NJP
suspended or does NOT exceed No e
Form 3070) | dedision (signsitem4 [ it
30 days
of AF Form 3070) commander
Art 15 when punishment 2 years from the date of | OF higher (see
is suspended OR when the Yes No (use AF | the commandersNjp | Note2)
punishment period is 31 days Form 3070) | decision (signs item 4
or more of AF Form 3070)
Civilian court conviction that 1 year from the date of
carries a possible sentence of the commander’s UIF
No Yes e .
confinement for 1 year or less decision (signs section .
(see Note 3) V of AF Form 1058) Unit
commander
Civilian court conviction that or higher
carries a possible sentence of Yes No 2 years from the date
confinement for more than 1 the sentence was final
year (see Note 3)
Wing
commander or
Grtimaie 2 years from the date the coqvenmg
) Yes No the sentence was authority,
court martial . . :
adjudged whichever is
higher (see
Note 2)
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UIF Requirements for Officers

Mandatory? Disposition Early Removal
Document .
(see Note 1) Date Authority
LOCor LOA No Yes
. L 1 year from the date
Incidents involving ,
N of the commander’s
discrimination or sexual No Yes L
h t of | UIF decision (signs .
arassment of personne cectionV of AF Wing commander
Placement upon the Y Y Form 1058) F)rthelr de5|gn.ee or
il s €s e issuing authority,
whichever is higher
2 years from the
Yes (see date the commander
LOR Yes Note 4) signs section V of
AF Form 1058
2 years from Wing commander
No (use AF the date oft,he or the imposing
Art 15 Yes commander’s NJP commander,
Form 3070) L ) L
decision (signsitem | whichever is higher
4 of AF Form 3070) (see Note 3)
Civilian court conviction that 1 yearfrom the da'Ee
. . of the commander’s
carries a possible sentence of .
No Yes UIF decision (signs
confinement for 1 year or less .
section V of AF Form
(see Note 3) 1058) Wing commander
or their designee
Civilian court conviction that
) . 2 years from the
carries a possible sentence of
Yes No date the sentence
confinement for more than 1
was final
year (see Note 3)
Wing commander
- . 4 years from the or the convening
Eg::’;;]u::t;?]u‘jged by Yes No date the sentence authority,
was adjudged whichever is higher
(see Note 2)
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Notes:

1. Commanders decide what to do with optional UIF documents. After initially decid-
ing not to establish a UIF, commanders may elect to establish a UIF or include an
earlier administrative action in a previously established UIF if the date of the action
or document is within 6 months from the date of the action. This does not apply to
individuals who have reenlisted since the date of the document.

2. Punishment must be completed prior to early removal.

3. Alsoincludes actions tantamount to a finding of guilty. The conviction may be from
a foreign or domestic court.

4. Use AF Form 1058 to enter the LOR into the UIF, but the commander does not need
to submit the AF Form 1058 to the officer since the officer is provided an opportunity
to respond to the LOR when it is initially presented.
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CONTROL ROSTERS

A control roster is a “watch list” for individuals whose duty performance is substandard
or who fail to meet or maintain Air Force standards of conduct, bearing, and integrity,
on- or off-duty. Individuals placed on a control roster are ineligible for a permanent
change of station (PCS) (except for mandatory PCS), permanent change of assignment
(PCA), temporary duty assignment (TDY), or attend formal training. Also, eligibility for
promotion and re-enlistment is limited. Commanders at all levels are authorized to use
a control roster.

Purpose
- Control roster is a rehabilitative tool

- Control rosters assist commanders in controlling or evaluating a member’s perfor-
mance and provide the member an opportunity to improve that performance

- Other rehabilitative tools should be considered before placing a member on the
control roster

- Asingleincident of substandard duty performance or an isolated breach of standards
not likely to be repeated should not ordinarily be a basis for a control roster action

- Placing an individual on the control roster is not a substitute for more appropri-
ate administrative, judicial, or nonjudicial action. Additionally, individuals are not
shielded from other appropriate actions by virtue of being placed on the control
roster.

Procedure

- Authority to Place Members on Control Roster:

-~ Enlisted: Commanders at all levels have the authority to add enlisted members
to or remove them from the control roster

--  Officers: Commanders at all levels have the authority to add officers (if the com-
mander is senior to the officer) to a control roster, but officers can only be removed
from a control roster by the wing commander or issuing authority, whichever is

higher in rank

- Document control roster action on AF Form 1058, Unfavorable Information File Action
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- Member Response to Control Roster Action:

-~ Active Duty: Acknowledge receipt of the action and has 3 duty days to respond

-- Non-Extenpeb AcTive Duty (EAD) Reserve or AIR NATIONAL GUARD (ANG) MEMBERS: If
on duty, acknowledge receipt of the action, and then has 3 duty days to respond.
If member departs the duty area prior to these 3 duty days, serve via certified mail
to the member’s home address or best available address. Member is presumed
to have received this correspondence and has 45 calendar days to acknowledge
the notification and provide pertinent information before a final decision is made.

- Duration of Control Roster:

-~ Active Duty: Up to 6 months
--  Non-EAD Reserve or ANG: Up to 12 months

- If the member’s conduct or performance does not improve during the observation
period, the commander should consider whether a more severe response is required,
such as initiating an administrative discharge

- Commanders may direct an Officer Performance Report (OPR) or Enlisted Perfor-
mance Report (EPR) before entering or removing the person from the control roster,

or both

- Unfavorable Information File (UIF) action is required if an individual is placed on the
control roster

- Control roster is maintained by the UIF monitor

Consequences

- PCS/PCA reassignment is limited. For Reserve and ANG assignments, individuals
remain eligible for PCS while on the control roster, though the gaining commander
or Individual Mobilization Augmentee (IMA) program manager will decide if the
assignment is appropriate.

- All formal training must be canceled

- Eligibility for promotions and reenlistments is limited

Placement on the control roster requires mandatory filing in the member’s UIF
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REFERENCES

AF1 36-2608, Military Personnel Records System (26 October 2015)
AF136-2907, Unfavorable Information File (UIF) Program (26 November 2014)
AF Form 1058, Unfavorable Information File Action
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ADMINISTRATIVE DEMOTIONS

An administrative demotion is a quality force management tool commanders have to
help ensure a quality enlisted force. Administrative demotions are intended to place
Airmen at a rank commensurate with their skill level and ability. Administrative demo-
tions are not intended to be punitive, nor should they be used as a replacement for more
appropriate action under the UCMJ.

Demotion and Appellate Authorities

- Demotion Authority:

-- E-7 and below: Group commander (or equivalent level commander)

--  E-8 and E-9: MAJCOM/CC, FOA/CC, or DRU/CC (unless delegated to the CV, CS,
MP, DP, or NAF/CC). For Reserve members, AFRC/CC is the demotion authority for
E-8 and E-9 although this may be delegated to NAF commanders.

- Appellate Authority: Next level commander above the demotion authority
commander

Reasons for Demotion

- Basis for a Demotion Includes:

-- Officer trainees or pipeline students if eliminated from training
- Termination of student status of members attending TDY Air Force schools
-- Failure to maintain or attain the appropriate skill/grade level

-- Failure to fulfill non-commissioned officer (NCO) responsibilities, as defined in
AF1 36-2618, The Enlisted Force Structure

-~ Failure to keep fit
-~ Failure to perform

- Not participating in reserve training, per AFl 36-2254, Vol 1, Reserve Personnel
Participation (Reserve members)

- Do not use administrative demotions when UCMJ action is better suited
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- The basis for the demotion must have occurred in the current enlistment unless
the commander does not become aware of the facts and circumstances until the
subsequent enlistment

- In cases where demotion actions may be appropriate, members should be given
the opportunity to overcome their deficiencies prior to the initiation of the action

Due Process

- Consult with the staff judge advocate (SJA) and Military Personnel Flight (MPF) prior
to action:

- SJA: Legal sufficiency review of proposed demotion
-~ MPF: Administrative assistance in assembling and routing the demotion action

- Notify the Member: Member’s commander (usually squadron commander) notifies
the member in writing of (1) the intention to recommend demotion, (2) the basis for
the action, (3) the demotion authority (if other than the initiating commander), (4)
the recommended grade, and (5) specific reasons for the demotion and a complete
summary of the supporting facts

- Member Response: The member has the right to counsel and to respond within 3
duty days (30 calendar days for non-extended active duty (EAD) Reserve members)
orally, in writing, or both

-~ Members eligible for retirement may apply for retirement in lieu of demotion

- Initiating Commander Decision: Following the member’s response, if the commander
elects to continue the proceedings, the case file is forwarded to the demotion author-
ity for action

- Demotion Authority Action: The demotion authority fully reviews the initiating com-
mander’s recommendation, the member’s response, and the member’s entire military
record prior to taking action

--  Demotion authority can do the following: (1) decline to demote the member,
(2) approve the demotion recommendation, or (3) approve a greater or lesser
demotion than recommended

- Appeal: The member may appeal the decision to the demotion authority. The appeal
is first reviewed by the demotion authority. If the demotion authority does not grant

the appeal, the appeal will be sent to the next higher commander for a decision.
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“Demotable” Grades
- The following demotions are permitted:
--  E-2 may be demoted to E-1
-~ E-3 may be demoted to E-2
-~ E-4 through E-9 may be demoted to E-3; however, a demotion of three or more
grades is only appropriate when no reasonable hope exists that the member will
ever show the proficiency, leadership, or fitness that earned the initial promotion
- High Year Tenure (HYT) Implications from Administrative Demotions: Administrative
demotions may trigger mandatory HYT separations from the service. When a mem-

ber is demoted, the member assumes the HYT restrictions of that grade and will be
separated within 120 days of the effective date of demotion. HYT dates follow:

-~ When reduced to SrA and below: 8 years
-~ When reduced to SSgt: 15 years

-~ Personnel with 16 or more years total active federal military service (TAFMS):
“Lengthy Service Qualified;" HYT revised to the 20-year point

-~ SMSgt and below over 20 years: HYT revised to the last day of the 6th month
following demotion effective date

Restoration of Grade
- Once the demotion action is complete, the demotion authority may, if appropriate,

restore the member’s original grade between 3 months and 6 months after the effec-
tive date of the demotion
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Demotion of Reserve Members

- Rules governing demotion of reserve a member is similar in concept to the rules
governing active duty members; however, the processing differs. See AFl 36-2502,
Airmen Promotion/Demotion Actions, Chapter 9, for the procedures.

- Immediate commander can, when necessary, use certified mail sent to the Reserve
member’s address or best available address when notifying a Reserve member of
his/her intent to recommend demotion, and, when applicable, his/her intent to for-
ward the demotion action to the demotion authority

- Demotion authority may also use certified mail to notify a Reserve member of his/her
decision to demote the member and of the member’s right to appeal. Reserve mem-
bers not on EAD have 30 calendar days to submit his/her appeal.

REFERENCES

AFPD 36-25, Military Promotion and Demotion (7 May 2014)

AFI 36-2254, Vol 1, Reserve Personnel Participation (26 May 2010)

AF136-2502, Airman Promotion/Demotion Programs (12 December 2014), incorporating Change 1,
27 August 2015

AF136-2618, The Enlisted Force Structure (27 February 2009), certified current 23 March 2012
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SELECTIVE REENLISTMENT

The selective reenlistment program (SRP) is designed to ensure only enlisted members
who consistently demonstrate the capability and willingness to maintain high professional
standards are afforded the privilege of continued military service. The program identifies
members nearing the end of their current term of service and provides a process for the
commander to deny reenlistment.

Standard for Denial of Reenlistment

- Commanders have total SRP selection authority (as long as no other factors barring
immediate reenlistment exist)

- Commanders may non-select any Airman for SRP as long as the Airman is in his/her
“SRP window”

- Commanders will not use the SRP to deny reenlistment when involuntary separation
is more appropriate

Immediate Supervisor’s Role

- Immediate supervisors are responsible for ensuring members meet quality standards

- Supervisors (and commanders) are notified by the Military Personnel Section (MPS)
when Airmen are nearing the end of their term of enlistment and are subject to SRP
consideration. The supervisor provides recommendations for selection/non-selection

to the commander.

- SRP recommendations are made using AF Form 418, Selective Reenlistment Program
Consideration

Commander’s Role
- Commanders determine whether a member should be denied reenlistment
-- Decisions to deny reenlistment should be based on a demonstrated lack of
capability and an unwillingness to maintain high professional standards. Unit

commanders consider the supervisor’s recommendation, the member’s duty
performance, and career force potential before making a decision.
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--  The commander should also consider (1) Enlisted Performance Reports (EPRs), (2)
unfavorable information from any substantiated source, (3) the Airman’s willing-
ness to comply with AF standards, and (4) the Airman’s ability to meet required
training and duty performance levels

- Commanders may reverse their SRP decisions at any time
Member Appeals of Denial of Reenlistment

- If the supervisor recommends non-selection or the commander non-concurs with
the supervisor’s recommendation to allow the member to reenlist, the commander
must notify the member of the specific reasons for non-selection, areas needing
improvement, appeal opportunity, promotion ineligibility, and the possibility of
future reconsideration and selection

- Member Notification of Intent to Appeal: The member has 3 workdays to notify the
commander of whether they intend to appeal the reenlistment denial (AF Form 418,
Block V)

- Member Submission of Appeal: If the member decides to appeal, the member has a
total of 10 workdays to submit the appeal itself. Member submits the appeal to the
MPS for processing.

- Appellate authorities
--- Group Commander: First term Airmen and retirement eligible Airmen

--- Wing Commander: Second term Airmen and career Airmen with fewer than
16 years of service at the end of their current enlistment

- Secretary of the Air Force (SecAF): Airmen with more than 16 years of service
but less than 20 years of service at the expiration of their current enlistment

--  Any commander in the reviewing chain may approve an Airman’s appeal as it is
routed to the ultimate appellate authority

- Legal Review of Reenlistment Denial Appeals: A legal review is required when a mem-
ber appeals SRP decisions. It is recommended that commanders contact the servicing
legal office prior to notifying a member of a non-selection decision.
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Collateral Impact of Reenlistment Denials

- SRP non-selection makes members ineligible for promotion and automatically can-
cels projected promotion line numbers

- Once a member reenlists, any misconduct taking place in the earlier enlistment gener-
ally cannot be used as a basis for an administrative discharge action

REFERENCES

AF1 36-2606, Reenlistment in the United States Air Force (9 May 2011), incorporating Change 1,
29 August 2012

AF Form 418, Selective Reenlistment Program Consideration
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RESERVE REENLISTMENTS

The quality of the Air Force Reserve program depends on the quality of its enlisted mem-
bers. Reenlistment in the Air Force Reserve is not a right; it is a privilege. Commanders
have significant discretion in making reenlistment decisions. In making this determina-
tion, commanders should primarily rely upon evaluations of the member’s performance
during their current enlistment and supervisor recommendations.

Standard for Denial of Reenlistment

- Commanders considering Reservist reenlistment should primarily consider perfor-
mance and the recommendations of the member’s immediate supervisors

- Other factors for a commander to consider include: (1) potential, (2) grade and skill-
level, (3) aptitude, (4) education, (5) motivation, (6) self-improvement efforts, (7) train-
ing and participation, (8) derogatory information, (9) physical condition, (10) attitude
and behavior, and (11) assumption of responsibility

Commander’s Role
- Commanders are instructed to appoint a career non-commissioned officer (NCO) of
the grade of E-5 or above and at the 7 or 9 skill-level to serve as unit career advisor

(UCA) to administer the Airmen Career Retention Program

- Unit supervisors give the UCA recommendations on members being considered
for reenlistment

-~ Unit commanders consider the UCA's recommendation, the member’s duty per-
formance, and career force potential before making a decision

-~ Unit commanders make the final decision on whether a person is eligible for
reenlistment or extension

- Common Factors Precluding Reenlistment:

-- Unsatisfactory participation, performance, attitude, or behavior
-~ Currently undergoing nonjudicial punishment (Article 15)

-- Conscientious objectors
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- Awaiting HQ AFRC consideration of a waiver of physical disqualification

-- See AF136-2612, United States Air Force Reserve (USAFR) Reenlistment and Retention
Program, Table 6.2 for full list of factors precluding reenlistment

- Even when policy does not prohibit a member from reenlisting, the commander
should carefully consider whether the member meets the Air Force’s quality standards

Non-Selection for Reenlistment

- Pre-Coordination: Commanders should contact the servicing legal office prior to
notifying a member of a non-selection decision

- Commander Action: The commander or supervisor completes AF Form 418, Selective
Reenlistment Program Consideration, when not selecting a member for reenlistment
and sends it to the retention program manager

- Member Notification: If the unit commander selects a member for reenlistment but
later deems the member ineligible to reenlist, the commander prepares AF Form 418
and processes it as if it were an initial non-selection

- Lengthy Service Exception to Denial of Reenlistment: Except for physical disability or
for cause, members may not be denied reenlistment if they have completed at least
18 but less than 20 years satisfactory service for retirement purposes

Appeals of Denial of Reenlistment
- Members who have not been selected for reenlistment have a right to appeal
-~ Member must submit a written appeal to the Military Personnel Flight (MPF) by
the next scheduled Unit Training Assemblies (UTA) after the date he/she was
notified

-~ Members may appeal non-selection for reenlistment through one of two options:

--- Senior Rater Appeal: Unit members may appeal to their senior Reserve com-
mander for final selection or non-selection authority

--- Denial of Reenlistment Board: Upon approval by the member’s senior Reserve
commander, a member may present their appeal to a three-person appeal
board which will review all documentation and make a recommendation to
the member’s senior Reserve commander for final action
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---- Member’s Career Enhancements Section appoints all board members
---- All board members must be superior in grade to member

---- At least one board member must be a field grade officer

---- For enlisted appeal boards, board members must be E-7 and above

- Under either appeal option, the ultimate decision of the member’s senior Reserve
commander is final

REFERENCES

UCMJ Art. 15

AF136-2612, United States Air Force Reserve (USAFR) Reenlistment and Retention
Program (25 July 1994)

AF Form 418, Selective Reenlistment Program Consideration
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OFFICER AND ENLISTED EVALUATION SYSTEMS

The single most important element needed for successful mission accomplishment is
performance. The officer evaluation system (OES) and the enlisted evaluation system (EES)
are the Air Force's programs for evaluating and documenting performance. Commander
involvement in the program is critical to developing and retaining a high-caliber force.

- The Air Force evaluation system is generally comprised of the Airman Comprehensive
Assessment (ACA) (i.e., initial and mid-term rater performance feedback), Enlisted
Performance Reports (EPR), Officer Performance Reports (OPR), Letters of Evaluation
(LOE), and training reports.

- Theservicing Military Personnel Section (MPS) provides command support and guid-
ance regarding officer and enlisted evaluations. Air Force Personnel Center (AFPC)
provides training and guides on their web site.

- Unit commanders are responsible for ensuring first-time supervisors get mandatory
OES/EES training within 60 days of being appointed as a rater. Additionally, the com-
mander should ensure Air Force performance evaluators receive annual recurring
OES/EES training.

- Access to Evaluations: Evaluations are For Official Use Only (FOUOQ), subject to the
Privacy Act, and exempt from public disclosure. Only persons who have a proper
need to know may read the evaluations.

Airman Comprehensive Assessment

- The first step in the evaluation of any Air Force member is initial and midterm per-
formance feedback provided to the member by their rater

-~ Initial Feedback: Within 30 days of a change in supervision

-- Midterm Feedback: Halfway through the member’s rating period

- ACA sessions must provide realistic feedback to improve the ratee’s performance and
written comments, not just marks on the form. Any behavior that may result in further
administrative or punitive action should be documented in a separate document.

- Therater provides the original ACA worksheet to the ratee. The rater may keep a copy
for personal reference, but the ACA worksheet will not be made part of any official
personnel record or be included in an individual’s PIF, UNLESS the ratee introduces
it first or alleges he/she did not receive required feedback or claims the sessions
were inadequate.
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Performance Reports—General Considerations

- OPRs and EPRs are critical in nearly every personnel decision within the Air Force.
They form the basis for promotion, training, reenlistment, and other administrative
decisions. A poorly managed evaluation system inadequately identifies top perform-
ers and undermines confidence in the fairness of the system.

- Performance reports should take into account any adverse administrative or punitive
actions taken against the individual during the rating period

- Improperly processed evaluations may limit commanders’ options when pursuing
adverse administrative actions against poor performers

Performance Reports—Timing

- OPRs: Complete OPRs in accordance with timing requirements set forth in Table 3.3
of AF1 36-2406, Officer and Enlisted Evaluation System, attached below

- EPRs: All EPRs are subject to a “static close out date” (SCOD). This is the date that
all enlisted evaluations will close out for a specific grade and is the date used to
determine the final Time in Grade/Time in Service (TIG/TIS) eligible pool for senior
rater stratification/endorsement and forced distribution allocations. EPRs cannot be
signed before this date. The local Force Support Squadron (FSS) is the point of contact
(POC) for any questions by raters.

Performance Reports—Required and Prohibited Comments

- Some specific comments or entries are required and must be included in OPRs and
EPRs. These comments should be drafted as stated in the AFI. Slight deviations are
allowed, but entries significantly deviating from the recommended format are unac-
ceptable. These comments and entries include, but are not limited to:

-- For a referral report or training report (TR), the evaluator must specifically detail
the behavior or performance that caused the report to be referred (referral reports
are discussed in detail below)

-- Explaining any significant disagreement with a previous evaluator on a perfor-
mance report

-- Comments relating to the ratee’s behavior are mandatory on the ratee’s next OPR,

EPR, TR, and an officer’s next promotion recommendation form (PRF), if the ratee
has been convicted by court-martial
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- If performance feedback was not accomplished, comment on that fact is
mandatory

- Certain comments are inappropriate to include in performance reports. Some of the
common mistakes include, among others:

--  Promotion recommendations for officers

- Duty history or performance outside the current reporting period, except as
allowed in AFI 36-2406, paras. 1.12.6.5 and 1.12.7.1

-~ Comments referring to ACA sessions, except in the “Performance Feedback Cer-
tification” block

-~ Events that occur after the close-out date

-- Any action against an individual that resulted in an acquittal or failure to imple-
ment an intended personnel action. This does not necessarily bar commenting
on the underlying misconduct that formed the basis for the action, but consult

with the servicing staff judge advocate before doing so.

-~ Actions taken by a member outside the normal chain of command that represent
guaranteed rights of appeal, such as issues raised with the inspector general

-- Race, ethnic origin, gender, age, or religion of the ratee

--  Temporary or permanent disqualification under AFMAN 13-501, Nuclear Weapons
Personnel Reliability Program (PRP)

-- Participation in drug or alcohol abuse rehabilitation programs
-- Performance as a court-martial member

- Punishment received as a result of an administrative or judicial action. Restrict
comments to the conduct or behavior that resulted in the action.
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SecAF Mandated Report of Ratee Criminal Convictions to Rater

- By order of the SecAF (per AFI 36-2406, para. 1.8), ALL Air Force members who are
on active duty or in an active status in a Reserve Component, shall report (in writing)
to their rater within 72 hours any conviction for a violation of a criminal law of the
United States or violations of a criminal law of any other country to the member’s
rater (first-line military supervisor) or summary courts-martial convening authority

-~ For purposes of this policy, the term “conviction” includes a plea or finding of
guilty, a plea of nolo contendere (no contest), and all other actions tantamount to
a finding of guilty, including adjudication withheld, deferred prosecution, entry
into adult or juvenile pretrial intervention programs, and any similar disposition
of charges

- For purposes of this policy, a criminal law of the United States includes any
military, Federal, State, or equivalent criminal law or ordinance; and any criminal
law or ordinance of any county, parish, municipality, or local subdivision of any
such authority, other than motor vehicle violations that do not involve a court
appearance

- Active duty members shall submit reports under this policy within 15 days of the
date the conviction is announced

- Commanders and/or supervisors who have questions regarding whether a particular
conviction triggers the mandated comment should consult with their staff judge
advocate

Referral Reports

- Certain comments or ratings in a performance report may resultin it being “referred”
to the ratee for comments. An evaluator whose ratings or comments cause a report

to become a referral report must give the ratee a chance to comment on the report.

- Refer a Performance Report When:

- An evaluator marks “Does Not Meet Standards” in any performance factor in
Section IX of the OPR or places a mark in the far left block of any performance
factor in Section Il or marks a rating of “1”in Section V of an EPR; or

-~ Any comments or attachments are derogatory; imply/refer to behaviorincompat-

ible with standards of personal or professional conduct, character, judgment, or
integrity; and/or refer to disciplinary actions
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- The procedures involved when referring an OPR or EPR are provided in AFl 36-2406,
beginning with para. 1.10 (see AFl 36-2406, fig. 1.1, for referral memorandum)

REFERENCES

AFMAN 13-501, Nuclear Weapons Personnel Reliability Program (PRP) (29 May 2015), including
AFMAN13-501_AFGM2016-01, 10 March 2016

AF1 36-2406, Officer and Enlisted Evaluation Systems (5 April 2013), incorporating through
Change 3, 30 November 2015

AF Form 707, Officer Performance Report (Lt through Col)

AF Form 724, Airman Comprehensive Assessment Worksheet (2Lt through Col)

AF Form 910, Enlisted Performance Report (AB through TSgt)

AF Form 931, Airman Comprehensive Assessment Worksheet (AB through TSgt)

AF Form 932, Airman Comprehensive Assessment Worksheet (MSgt through CMSgt)

ATTACHMENTS

AF1 36-2406, Table 3.3, When to Prepare OPRs for Officer on the EAD and ANG Officers
AF1 36-2406, Table 3.12, Static Close-out Date (SCOD) Enlisted Chart for RegAF
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AF1 36-2406, Table 3.3
(see http:/static.e-publishing.af.mil/production/1/af_a1/publication/afi36-2406/afi36-2406.pdf)

When to Prepare OPRs for Officer on the EAD and ANG Officers

R
U
L
E

10

And Then write
If the L. .
. And supervision evaluation and
rateeis .
period was enter reason as
Alieutenant | Has not had an evaluation, or one year has passed 120 calendar Annual
thru colonel | since close-out date of last OPR or TR from school of 20
days (see Note 4)
(see Notes 1, | weeks or more
2,and3) Change of Rating

The rater changes, officer departs PCS/PCA to school,
or officer is Separating (see Notes 5, 6,7, 8)

120 calendar
days

Official (CRO) (see
Note 9)

The ratee or rater departs TDY for more than 120 days

120 calendar

for other than formal training or normal contingency davs (RO
(deployed) operations (see Notes 5 and 6) y
Directed by (Chief
Determination of appropriateness of action under AFls Eg'i;tgri?zee?]feral'
36-2907, 36-3206, 36-3207, or 36-3209 is needed, 60 calendar days " li JOM: '
or ratee's performance or conduct is unsatisfactory or | (see Note 10) wing grt;up
marginal and a special evaluation is appropriate squadron, etc)
commander
The ratee has bee.n deslared missing in action (MIA), See Note 11 Directed by HQ USAF
captured, or detained in captive status
A special evaluation is directed by HQ USAF (see Note .
12), or National Guard Bureau (NGB) for ANG officers As directed Dlr.ected by HQUSA,
Chief NG, etc.
not on EAD
A referral Letter of Evaluation (LOE) has been written
or an LOE would contain referral comments, if written | 60 calendar days
(see Note 13)
Is placed into record status 6, deserter status 60 calendar days
(see Note 1)
An evaluation is prepared to document significant 120 calendar .
improvement in duty performance days (see Directed by the
Note 15) Commander
Any sentence of confinement as the result of a No minimurm
. number of days
court-martial .
required
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Notes (referencing AFI 36-2406):
1. If ratee is attending training or education, see ch. 6.

2. Colonels selected for promotion to brigadier general receive evaluations in accor-
dance with ch. 7.

3. Ifthe OPRis already a matter of record and the event or circumstances that brought
about the evaluation changes or no longer exists, take no action. The OPR is a valid
evaluation and remains in the ratee’s records. Exception: The MPS/CSS/HR Specialist
updates referral OPRs that are prepared as a result of a PCS and files them in the
ratee’s records regardless of whether or not the evaluation was a matter of record at
the time authorities canceled or delayed an assignment.

4. If a CRO occurs after the original annual date has passed but before the 120-day
supervision period ends, the evaluation is closed out the day prior to the rater
change, provided at least 60 days of supervision have been obtained. The reason
for the evaluation remains “Annual.’

5. Do not confuse CRO with change of supervisor. For officers on the EAD and ANG
officers, the home station commander may authorize a change of reporting official
to the TDY location if ALL the following conditions are met: Note: The senior rater
matched to the ratee’s home station PAS code must perform senior rater duties.

a. Someone at the TDY location can perform normal rater duties.
b. The rater’s rater meets the requirements of para. 1.6.3.

¢. The home station and TDY unit commanders have approved the change [The
Management Levels (ML) must approve inter-command changes].

d. The home station commander assigns a new rater when the TDY ends.

6. Iftherateeisselected to fill an 365-day extended deployment billet a CRO evaluation
must be accomplished provided there has been at least 120 days supervision.

7. An evaluation is prepared on officers discharged from the ANG and reassigned to
ARPC unless para. 3.4. applies.

8. If ratee is an ANG officer (not on EAD) serving on an AD tour of at least 120 days, AD
supervisor prepares the evaluation.

9. CRO includes separation from EAD. However, no evaluation is required when the
criterion in para. 3.4.13. applies.

10. For officers on the EAD and ANG officers, this includes placement on or removal from
the control roster.

11. Do not prepare evaluations for periods of MIA, captured, or detained in captive status
of less than 15 calendar days. If the ratee remains in one of these categories for 15
calendar days or more, prepare an evaluation under this rule without regard to the
number of days of supervision. Close the evaluation on the day the ratee was placed
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in MIA, captured, or detained in captive status. These evaluations are as directed by
HQ AFPC/DPSIDE.

12. HQ AFPC/DPSIDE, HQ AFPC/DPSOQ, and USAF/DPO retain the authority to direct
evaluations under this rule. Special evaluations covering outstanding duty perfor-
mance are not permitted under this rule.

13. If the current rater does not consider the referral comments in an LOE to be serious
enough to warrant permanent recording, an OPR will not be prepared.

14. The close-out date of the evaluation is the effective date the ratee is placed in record
status 6, deserter.

15. A commander may direct an evaluation for significant duty improvement only if the
previous evaluation was referred due to substandard duty performance.

Table 3.12—Static Close-out Date (SCOD) Enlisted Chart for RegAF

RegAF Personnel

RANK SCOD
SrA and Below 31 Mar
SSgtand SSqt selects 31Jan
TSqtand TSqt selects 30 Nov
MSgt and MSgts selects 30 Sep
SMSgt and SMSgt selects 31 Jul
(MSgt and (MSgt selects 31 May
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OFFICER PROMOTION PROPRIETY ACTIONS

Commanders may determine an officer is not qualified for promotion, should be removed
from a promotion list, or have the officer’s promotion date delayed. In such cases, the
commander presents information to the Secretary of the Air Force (SecAF) or a selec-
tion board for a determination. These actions are known as officer promotion propriety
actions. Generally, only SecAF (or designee) may end an officer promotion delay action
or approve a promotion list removal action.

Preliminary Considerations

- Before taking a promotion propriety action, the commander MUST determine if a
preponderance of the evidence shows it is more likely than not that the officer is
not mentally, physically, morally, or professionally qualified to perform the duties of
a higher grade

- Ifanofficeris not qualified to perform the duties of the next grade, the proper author-
ity must take promotion propriety action before the effective date of promotion

- If commanders believe an officer is not qualified to perform the duties of the next
grade, they should speak with the servicing staff judge advocate (SJA) to determine
whether sufficient evidence exists to support a proprietary action

Not Qualified for Promotion (NQP)

- The officer’'simmediate commander initiates the recommendation to find the officer
NQP and forwards it with appropriate coordination to the major command com-
mander for review

- For officers meeting central selection boards, the NQP recommendation case file
must arrive at HQ AFPC/DPPPO before the board convenes. This recommendation is
valid for only one selection board.

- Before separating a second lieutenant found NQP, an attempt should be made to
retain the officer on active duty for 6 months from the date promotion would have
occurred (unless retention is inconsistent with good order and discipline) and give
the officer an opportunity to overcome any problem and qualify for promotion
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Removal from a Promotion List

- The officer'simmediate commander initiates the removal action and forwards it with
appropriate coordination to the major command commander for review. The package
then goes to SecAF, who must approve any removal action.

- The immediate commander’s notification of the officer of the removal action auto-
matically delays the officer’s promotion until SecAF makes a decision on the removal
action

Delaying a Promotion
- Initiating a Promotion Delay: The officer’'simmediate commander initiates the delay

of promotion before the effective date of promotion and forwards it with appropriate
coordination to the major command commander for review

- Effective date of Promotion Delay: The delay is effective when the immediate com-
mander notifies the officer of the delay, either verbally or in writing

- Approval Authority for Promotion Delays: The major command commander approves
initial promotion delays up to 6 months. SecAF may grant extensions for up to an
additional 12 months.

- Member’s Response to Promotion Delay: The officer whose promotion is delayed
may make a written response to SecAF

- Authority to Terminate Promotion Delay: Generally, only SecAF (or designee) has
authority to end a promotion delay

- Notwithstanding the commander’s recommendation, SecAF (or designee) may
promote an officer on his/her original effective date; promote an officer with a
date of rank adjustment; extend the officer’s promotion delay; or remove the
officer from the promotion list

-- A reviewing commander may terminate a delay only when the delay was initi-
ated to conduct an investigation or inquiry, and upon completion, there was no
finding or conclusion that substantiated or partially substantiated any allegations
and no disciplinary action of any kind (administrative, nonjudicial, or judicial) is
taken against the officer
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Promotion Propriety Action Procedures

- Natification to Officer: The commander must inform the officer, verbally or in writing,
of the propriety action before the effective date of promotion

- Notification in Writing is Preferred: If written notification is not possible, confirm the
action in writing as soon as possible

- Statement of Reasons: The action itself must contain a clear statement of reasons for
the decision and must list the evidence supporting the action. It must also show that
the affected officer had an opportunity to review the information.

- Officer’s Response: The officer should acknowledge the action and be allowed 5
working days to respond. Include in the package any comment from the officer.

- AFI36-2501, Officer Promotions and Selective Continuation, Table 5.1, contains proce-
dures for processing propriety actions

Reserve and Air National Guard Officers

- Commanders of officers in the Air Force Reserves and Air National Guard initiate
a promotion propriety action when there is cause to believe that the officer is not
mentally, physically, morally, or professionally qualified to perform duties of a higher
grade

- Anofficer's wing commander or equivalent initiates the promotion proprietary action
- Procedures for actions involving officers in the Air Force Reserves and Air National

Guard can be found in AFI 36-2504, Officer Promotion, Continuation and Selective Early
Removal in the Reserve of the Air Force, Table 7.1

REFERENCES

AF1 36-2501, Officer Promotions and Selective Continuation (16 July 2004), incorporating through
Change 3, 17 August 2009, including AFI36-2501_AFGM2016-01, 24 June 2016

AF1 36-2504, Officer Promotion, Continuation and Selective Early Removal in the Reserve of the
Air Force (9 January 2003), incorporating through Change 5, 19 October 2007, certified
current 22 January 2010

AF Form 4363, Record of Promotion Propriety Action

AF Form 4364, Record of Promotion Delay Resolution
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ENLISTED PROMOTION PROPRIETY ACTIONS

Air Force commanders are authorized to delay enlisted promotions or remove enlisted
members from an approved promotion list when the commander deems it necessary in
the interests of good order and discipline. Air Force promotion policy is to select individu-
als (active duty or reserve) for promotion based on potential to serve in the next higher
grade. Only the best should be promoted due to the limited vacancies in higher grades.
The following tools are available to commanders when managing enlisted promotions.

Non-Recommendation for Promotion

- Anenlisted member is considered ineligible for promotion when non-recommended
or removed from the promotion list by the promotion authority before the effective
date of promotion, commonly referred to as “redlining”

- Standard: Poor or declining performance trends or recent serious misconduct

- A promotion authority can non-recommend E-3s and below in monthly increments
up to 6 months. All other ranks are non-recommended for a specific promotion cycle.

- Airmen also become ineligible for promotion under other circumstances as outlined
in AF1 36-2502, Airmen Promotion/Demotion Programs, Table 1.1, which include, but
are not limited to:

-- Placement on the control roster

- Serving a probationary period as part of an involuntary discharge action

-- Underasuspended reduction in grade imposed through nonjudicial punishment
under UCMJ Art. 15

- Conviction by court-martial or undergoing punishment or suspended punish-
ment imposed by a court-martial

- Conviction by a civilian court (excluding minor traffic violations), undergoing
punishment or suspended punishment, probation, or work release program

Withholding of Promotion
- Theimmediate commander has the authority to withhold a promotion for up to one

year after a member’s selection for the next higher grade, but before the effective
date of promotion
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- Ahigher authority (wing or equivalent level commander) must approve extensions
beyond a year

- This action allows the commander to evaluate unique or unusual events so a sound
promotion decision can be made. It is not intended to be used when there is sub-

standard performance or behavioral problems.

- The reasons for withholding a promotion can be found in AFI 36-2502, Table 1.2,
which include, but are not limited to, when the member is:

-- Awaiting a decision on an application as a conscientious objector
-- Under court-martial or civilian charges

-- Placed into the Alcohol and Drug Abuse Prevention and Treatment program
(ADAPT)

- Under investigation or the subject of an inquiry (formal or informal) that may
result in action under the UCMJ or prosecution by civilian authorities

-~ When requested by the member’s commander based on other reasons with prior
approval from the individual’s wing commander

- Effect on Date of Rank: If the commander terminates the withhold action, the member
receives his original date of rank, and the effective date is the date the commander
terminates the withhold action and recommends promotion

Deferral
- Adeferral is a delay in promotion for a specified period of time

- The promotion authority may defer promotion to E-5 or higher for up to 3 months.
Members awaiting promotion to the grades of E-1 to E-4 are not subject to promotion
deferral.

- Standard: A deferral action is begun to determine if the member meets acceptable
behavior and performance standards for the higher grade. If there is clear evidence a
non-commissioned officer (NCO) is not suited to take on the increased responsibili-
ties of the higher grade, then non-recommendation is the right course of action, not
deferral.

- Effect of Date of Rank: The date of rank and effective date is the first day of the month
after the deferral period ends
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Procedures
- When non-recommending, deferring, or withholding promotions, the commander
informs the member of adverse actions before the promotion effective date. If the

notification is verbal, the commander must confirm in writing within 5 workdays.

- The notification must include specific reasons, dates, occurrences, and duration of
the action

- The notification and the Airman’s acknowledgment is maintained in the Automated
Records Management System (ARMS)

Reserve Enlisted Members

- Standard: If the preponderance of the evidence indicates it is more likely than not
that a Reserve enlisted member does not have the qualifications to be promoted

- Documentation: Commander disapprove promotions using AF IMT 224, Recommen-
dation and Authorization for Promotion of Airman as Reserve of the Air Force

REFERENCES
UCMJ Art. 15
AFI 36-2502, Enlisted Airman Promotion/Demotion Programs (12 December 2014), incorporating
Change 1, 27 August 2015
AF1 44-121, Alcohol and Drug Abuse Prevention and Treatment (ADAPT) Program (8 July 2014)
AF IMT 224, Recommendation and Authorization for Promotion of Airman as Reserve of the
Air Force
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NONJUDICIAL PUNISHMENT OVERVIEW
AND PROCEDURES

Nonjudicial punishment (NJP) under Article 15, UCMJ, provides commanders with an
essential and prompt means of maintaining good order and discipline outside of the
court-martial process. NJP is designed to promote positive behavior changes in service
members without the stigma of a court-martial conviction.

Overview

- Generally, any commander who is a commissioned officer may impose NJP for minor
offenses committed by members under his/her command

- NJP procedures provide quick disciplinary action fora commander while maintaining
due process for the accused member

Prerequisites
- Nature of the Misconduct—Minor Offenses: Nonjudicial punishment is solely uti-

lized for the disposition of UCMJ offenses. Generally, it should be reserved for“minor
offenses” under the UCMJ.

-~ MiNor OFrenses: An offense is usually NOT considered minor if the maximum
imposable punishment at a general court-martial for that offense includes a
dishonorable discharge or confinement for more than one year

-~ The decision whether an offense is “minor”is a matter of discretion for the com-
mander imposing NJP. Factors to consider for determining a “minor offense”
include:

--- The nature of the offense and the circumstances surrounding its commission

-— The effect of both the misconduct and the resulting NJP on good order and
discipline

--- The member’s age, rank, duty assignment, record, and experience

--- The effect of NJP on the member and the member’s record

74 The Military Commander and the Law



Shared Authority of Parent Unit Commander and Temporary Duty Assignment (TDY)
Unit Commander to Issue NJP:

--  Member is not attached to TDY command: Home-station commander should
handle the disposition of NJP

-~ Member is attached to TDY command: TDY commander should confer with the
member’s parent organization to determine the member’s background, past duty
performance, and other relevant factors before initiating action

Withholding of NJP Authority by Superior Commanders: Commanders at any echelon
may withhold from any subordinate commander all or part of the authority—includ-
ing the authority to impose NJP for specific types of offenses—that the subordinate
would otherwise have under the UCMJ

-- Withholding of NJP authority by a superior commander should be in writing

-~ Withholding of authority by a superior commander does not constitute unlawful
command influence because it represents the independent exercise of command
by the superior commander

Swift Command Action Required: AFI 51-202, NonJudicial Punishment, mandates that
80% of non-judicial punishment actions should be completed within 39 days from
the report of the offense:

-- Date of “discovery” of offense to date of NJP offer: 21 days. “Date of discovery”
means the date when an investigative agency (e.g., Air Force Office of Special
Investigations (OSI), Security Forces Office of Investigations (SFOI), Inspector
General (IG), legal office, commander, supervisor, or first sergeant) becomes
aware of the allegation and has identified a subject.

-- Date of NJP offer to date of NJP completion: 18 days. This metric is further sub-
divided so no more than 9 days pass from offer to imposition of punishment,
and no more than 9 days pass from punishment to Staff Judge Advocate (SJA)
review of the completed NJP.

Statute of Limitations: Unless the member is absent without leave (AWOL) or fleeing
from justice, NJP may not be imposed for offenses committed more than 2 years
before the date of NJP punishment imposition
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Procedures

- Forum Choice: For the member accused, NJP is a forum choice—meaning a com-
mander cannot involuntarily impose NJP under Article 15 (unless the member is
embarked on a naval vessel), but instead offers to adjudicate the alleged misconduct
at proceedings outlined in Article 15 in lieu of doing so at a court-martial

- Staff Judge Advocate (SJA) Consultation Required: Commanders must confer with
the SJA, or a designee, prior to both initiation of NJP proceedings and imposition of
punishment. The military justice section of the base legal office prepares the AF IMT
3070, Record of Nonjudicial Punishment Proceedings.

- Standard of Proof: No specific standard of proof is applicable to NJP proceedings in
the Air Force

-- Commanders should, nonetheless, recognize that a member has the option
to turn down the offer of NJP and demand trial by court-martial, where proof
beyond a reasonable doubt by competent evidence is required for conviction.
Commanders should consider whether such proof is available before initiating
action under Article 15 and understand the consequences of offering NJP without
sufficient evidence, i.e., an acquittal at court-martial.

-~ If the evidence does not rise to the level of proof beyond a reasonable doubt,
NJP is usually neither warranted nor recommended. Instead, commanders should
consider lesser forms of disciplinary action, e.g., Letter of Reprimand (LOR), or if
warranted, administrative discharge.

- Offering NJP: Commanders initiate NJP action by serving the AF IMT 3070

-- A member must always be informed of the identity of the commander who will
actually make the findings and punishment decision before the member makes
an election to accept NJP or demand court-martial

- If a new commander assumes responsibility for the case after the member was
offered NJP proceedings, but before findings are made, inform the member of the
identity of the new commander and provide 3 additional duty days for the mem-
ber to decide to accept the NJP proceedings or demand trial by court-martial
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Member Rights

- Unless embarked on a naval vessel, an accused has the right to refuse an NJP and to
demand trial by court-martial

- Anaccused service member served with an NJP has 3 duty days to in which to decide
whether to “accept” NJP as the “forum” for their case

- Forum choice—not an admission of guilt. It is simply a choice by the member not
to assert the right to a trial by court-martial and to instead allow the commander to
determine his or her guilt, and punishment, if applicable. Once accepting NJP as the
forum, the member has the right to either contest or admit guilt, at their discretion.

- An accused service member has the following rights in the NJP process. When
responding to the offer of NJP on the AF IMT 3070, the accused member must anno-

tate whether they exercised the following rights by initialing in the appropriate box:

-- Right to Counsel:

--- Commanders should encourage members to consult with the area defense
counsel (ADC) in all cases. The AF IMT 3070 directs that an appointment
with an ADC be established on behalf of a member prior to the commander
notifying that member of the commander’s intent to impose NJP.

--- Typically, an ADC appointment will be arranged for the member by the First
Sergeant or by legal office personnel prior to notification

- Review of Evidence: The accused member has the right to examine all statements
and evidence the commander intends to consider in deciding guilt, and then if
applicable, punishment. The legal office normally supplies the evidence to the
ADC.

-- Presentation of Evidence: If a member decides to accept NJP, he/she is entitled to
present matters in defense, mitigation, and extenuation. Members may present
matters in person, in writing, or both.

--- WRITTEN MATTERS: Must be submitted within 3 duty days, unless the com-
mander grants an extension for good cause shown

--- PErRsONAL APPEARANCE: May be public or private. Must be requested by the
member when he/she make her NJP “elections” within 3 duty days of the
“offer” of NJP. Except under extraordinary circumstances or when the impos-
ing commander is unavailable, a member is generally entitled to appear
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personally before the imposing commander and present matters in defense,
mitigation, or extenuation. If the member chooses to make a personal
appearance, the member also has the right to:

---- Be accompanied by a spokesperson (who does not have to be a lawyer)
---- Present witnesses who are reasonably available

--- PusLic PErRsSONAL APPEARANCES: A member may request that a personal presenta-
tion be open to the public

---- The commander may open the personal appearance to the public, even
though the member does not request it or agree that the appearance
should be open

---- “Public” NJP should neither be intended as, nor result in, the shame or
humiliation of the member. For example, public NJP at a commander’s
call, unit training assembly, or other public gathering would be inap-
propriate (unless the member consents). Rather, NJP proceedings may
be attended by a limited number of people in a more private setting, i.e.,
the commander’s office.

---- The individuals in attendance at NJP proceedings should normally be
limited to those in the member’s supervisory chain or people who can
assist the commander in making a decision

Commander’s Findings

- Commanders must refrain from determining or considering punishment until guilt
has been determined based on all the evidence, as well as the matters submitted
by the member

- After a full and fair consideration of all matters in defense, mitigation, and extenua-
tion, the commander must first determine whether or not the member committed

the offense

- If the commander determines the accused to be “not guilty” the NJP process is
concluded

-~ If the commander does determine the member to be guilty, the commander
must then determine what punishment to impose
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Determining a Punishment

- Commanders are required to confer with the SJA (or his/her attorney designee)
before imposing punishment except where impracticable due to military exigencies.
The legal office will normally input the appropriate punishment language on the AF
IMT 3070.

- Commanders should tailor the punishment to the offense and the member

-~ Ordinarily, the commander should impose the least severe punishment sufficient
to correct and/or rehabilitate the member

--  For example, commanders should generally impose an unsuspended reduction
in grade in combination with forfeitures of pay only when the maximum exercise
of NJP authority is warranted (e.g., repeat offender, most serious offenses, past
rehabilitative efforts have failed, or recalcitrant offender). This general policy
does not preclude such punishment where warranted in the sound exercise of
judgment by the commander imposing punishment.

- If a change in commander occurs after imposition of punishment but before the
appeal decision has been made, inform the member in writing of the identity the
new command and obtain acknowledgment of this change from the member

Punishment Limitations
- General Limitations: Punishment limitations based upon the commander’s grade

and the member’s grade are summarized in AFl 51-202, Tables 3.1 and 3.2, and on
page 3 of the AF IMT 3070

- Specific Punishment Limitations: There are limitations on the combination of certain
punishments:

-~ RestricTioN TO LimiTs AND ExTRA DuTIES: If restriction and extra duties are combined,
they must run concurrently (i.e., at the same time) and must not exceed the maxi-
mum time imposable for extra duties (45 days when field grade or general officers
impose punishment; 14 days when company grade officers impose punishment)

-~ ARREesT IN QUARTERS: For officers only, and cannot be combined with restriction

-~ ForrEITURE OF PAY: Unless the commander otherwise specifies, unsuspended
forfeitures of pay take effect on the date the commander imposes punishment
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- RebucTions IN GRADE: Unless the commander otherwise specifies, unsuspended
reductions in grade take effect on the date the commander imposes punishment.
Suspension of a punishment takes effect on the imposition date.

Appeals

- Members are entitled to appeal nonjudicial punishment to the commander who
imposed the original punishment, and then to the next superior authority in the
commander’s chain of command

-~ Score ofF ApPeAL: The member may appeal the guilty finding, the punishment, or
both

--- A Reserve member is not required to make this appeal election in Title 10
status or in person

-~ TiMELINE FOR APPEAL: 5 calendar days after member notification of punishment.
Commanders may grant extensions for good cause shown (written requests only).

-~ SuBMIsSION OF MATTERS: Members must submit all evidence supporting an appeal
to the commander who imposed the original punishment

- Final Appeal—Superior Commander: After considering any new matters submitted
by the member, the imposing commander may deny all relief, grant partial relief, or
grant all relief requested by the member. If the imposing commander does not grant
all the requested relief, he or she must forward the appeal to the appellate author-
ity through the servicing SJA. If the imposing commander is a section commander
of a squadron, the next superior authority is the squadron commander’s superior
commander.

-~ FINAL AcTION ON ApPeAL: The appellate authority may deny all relief, grant partial
relief, or grant all relief requested by the member. The appellate authority’s deci-
SION IS FINAL.

-~ No Star oN PreviousLy ApPROVED PUNISHMENTS: Punishments are not stayed dur-
ing the appeal process, i.e., the punishment will run until overturned on appeal
(exception: any unexecuted punishment involving restraint or extra duties will be
delayed until after appeal if the member requests such a delay and the appellate
authority has not already decided the case within 5 days)
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Specific Rules Involving NJP for Reserve Service Members

- Jurisdiction over Offenses by Reservists: A reserve commander MUST be in Title 10
status to offer NJP and sign AF IMT 3070 and the Reserve member MUST be in Title
10 status when served the AF IMT 3070

- Involuntary Recall of Reservists for Imposition of NJP: A reserve member generally
cannot be involuntarily ordered to a duty status solely for purposes of initiating or
completing NJP actions. However, Article 2, UCMJ, does permit a MAJCOM com-
mander or equivalent to grant waivers in appropriate cases.

- NJP Authority—Traditional Reservists (CAT A): Air Reserve Component (ARC) unit
commanders have UCMJ authority over reserve members assigned or attached to
their respective units, even if the Reserve member is deployed

-~ CoNCcURRENT AUTHORITY OVER TRADITIONAL ReservIsTS: Active Duty (AD) commanders
of Reserve members have concurrent UCMJ authority over all Reserve members
attached to their respective units

-~ Commanders of TDY or deployed Traditional Reservist MUST coordinate with
the Reserve member’s parent organization commander prior to NJP imposition

- NJP Authority—Individual Mobilization Augmentees (IMAs) (CAT B): The Readiness
Group (RMG) commander has UCMJ authority over all IMA reservists attached or
assigned to the RMG

-~ ConcurreNT AUTHORITY OVER IMAS: Active duty commanders have concurrent UCMJ
authority over IMA reservists attached to their unit for reserve duty, for temporary
duty, or for deployment

- Withholding of NJP Authority: Authority to issue NJP on Reserve commissioned
officers is withheld from all Reserve commanders, except those who are general
officers or who exercise general court-martial convening authority and their principal
assistants to whom Article 15 power has been delegated

- Prompt Action Required: Commanders must take prompt action to offer NJP to
Reserve service members as soon as practicable after an NJP worthy offense is
discovered

-~ TRADITIONAL ReservisTs: NJP should generally be offered no later than the next
Unit Training Assembly (UTA) after the offense is discovered or the investigation
is completed
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- IMA Reservists: NJP should be offered as soon as possible following discovery of
the allegation

-~ Failure to meet this suggested processing goal DOES NOT preclude commanders
from initiating NJP proceedings at a later date

- Extended Response Time for Reservists: A reserve member not in Title 10 status for at
least 72 hours after being offered NJP should be required to respond at the start of
the next military duty day (i.e, UTA), provided at least 72 hours have passed since the
NJP was offered. A failure to respond within 30 calendar days is considered a waiver
of his/her right to respond, unless an extension is granted.

- Punishment Limitations for Reservists: There are limitations on the punishment that
can be imposed on Reserve members

-~ ResTriCTIONS ON LIBERTY: Because a reserve member cannot be required to arrive
before, or remain after, a UTA to serve NJP, arrest in quarters, restriction to base
or extra duties should not be imposed unless the Reserve member is expected
to serve on extended active duty (EAD) or perform an annual tour (AT)

-~ No Limirations oN UTAs: Barring a Reserve member from participating in UTAs is
not an authorized punishment under Article 15, UCMJ

-~ Forreimure oF Pay: Since Reserve members not on EAD typically work only 2 days of
military duty per month, the forfeiture provision of the Article 15 does not carry
the same disciplinary weight for Reserve members as for active duty members. If
the member does not perform any duty during the stated period of the sentence,
no forfeiture collection will be made.

- Appeals: Reserve members not in Title 10 status for at least 5 days following receipt
of punishment waive their appeal rights by failing to make an election within 30
calendar days of that receipt

REFERENCES

UCMJ Art. 15

Manual for Courts-Martial, United States, Part V (2012)
AF151-202, Nonjudicial Punishment (31 March 2015)

AF IMT 3070, Record of Nonjudicial Punishment Proceedings
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SUPPLEMENTARY NONJUDICIAL PUNISHMENT ACTIONS

Supplementary nonjudicial punishment (NJP) actions provide commanders with the
flexibility to make adjustments based on the response of the NJP recipient. These supple-
mentary actions include: (1) Suspension: postponement of the application of all or part of
the punishment for a specific probationary period, conditioned upon good behavior; (2)
Mitigation: lessening of punishment by quality or quantity; (3) Remission: cessation of the
remainder of any unexecuted period of punishment; (4) Set Aside: full reinstatement of
prior rights and privileges impacted by NJP; and (5) Vacation: reinstatement of previously
suspended punishment in the event of misbehavior during the probationary period.

Initiating a Supplemental Action

- Supplementary NJP actions are accomplished on AF IMT 3212, Record of Supplemen-
tary Action under Article 15, and are filed with the original NJP action

- Initiation by Member: Post-punishment relief may be requested by members (use
the sample format in AFI 51-202, attch. 6)

- Initiation by Commander: Either the original commander who imposed the NJP, or a
successor commander, may initiate supplemental action

- Staff Judge Advocate (SJA) Consultation Required: Consult with the SJA prior to
initiating, or acting upon, any supplemental action

Suspension

- Definition: Suspension postpones all or part of a punishment for a specific probation-
ary period. A suspension can be used as part of both an original or supplemental
action. In original actions, the commander can suspend punishment at the time of
imposition thereby holding part or all of a punishment in reserve as a motivational
tool for the NJP recipient.

- Standard: Suspension is generally appropriate for a first-time offender or where there
are persuasive extenuating or mitigating circumstances

- Specific Rules for Suspension:

- Suspension of punishment may not exceed 6 months from the date of the
suspension

-~ Commanders may, at any time, suspend any part or amount of the unexecuted
punishment imposed
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--- An executed punishment of reduction in grade or forfeiture may be sus-
pended if accomplished within 4 months of the punishment being imposed

--—- When areduction in grade is later suspended, the member’s original date of
rank, held before the reduction, is reinstated for the purposes of promotion.
However, the date of rank for the purposes of pay is the date of the document
directing the suspension. The member is not entitled to back pay.

-— If a member is undergoing a suspended reduction in grade, the member is
ineligible for promotion, including testing and consideration if already tested.
They are also ineligible to reenlist, but may be eligible for an extension of
enlistment.

Mitigation

- Definition: Mitigation is a reduction in either the quantity or quality of a punishment.
The general nature of the mitigated punishment should remain the same as the
original punishment.

- Standard: Mitigation is appropriate when the member’s subsequent good conduct
merits a reduction in the punishment, or when the commander later determines the
punishment imposed was disproportionate to the offense

- Specific Rules for Permissible Mitigated Punishments: With the exception of reduction
in grade, only the unexecuted part or amount of the punishments can be mitigated

-~ RepucTions IN GRADE: A reduction in grade may be mitigated even after it has
been executed

--- Reduction in grade may only be mitigated to forfeitures and may only be
done up to 4 months after the date of execution

-— The mitigation date will become the offender’s date of rank for both promo-
tion and pay purposes. The member will not be entitled to receive back pay.

-~ RestricTioN TO Limits/EXTRA DuTies: Punishments involving loss of liberty, such as
restriction to specified limits or extra duties may only be mitigated to less sever

forms of loss of liberty

--- Loss of liberty punishments cannot be mitigated to forfeitures or reduction
in grade
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--- Mitigated restraints on liberty (for example mitigating correctional custody
to extra duties) cannot run for a longer period than the remaining amount
of punishment that was originally imposed

Remission
- Definition: Remission is the cancellation of any unexecuted portion of a punishment

- Standard: Remission is appropriate when the member’s subsequent good conduct
merits a reduction in the punishment, or when the commander later determines the
punishment imposed was disproportionate to the offense

-~ Commanders may remit punishments any time before the execution of the pun-
ishment is completed (e.g., 30 days have elapsed on 45 days of extra duty and
the commander wants to end the punishment now—the commander remits the
remaining 15 unexecuted days of extra duty)

-~ Anunsuspended reduction in rank is executed at imposition, so it can never be
remitted

Set Aside

- Definition: Most sweeping form of supplemental action, permitting removal of pun-
ishments, whether executed or unexecuted. A set aside of all punishment voids the
entire NJP action.

-~ Any property, privileges, or rights, affected by the portion of the punishment set
aside are restored to the member

- Unlike suspension, mitigation, and remission, setting aside a punishment is not
normally considered rehabilitative in nature and should not be used on aroutine
basis

- Standard: Commanders should exercise this discretionary authority only in the rare
and unusual case where a question concerning the guilt of the member arises or

where the best interests of the Air Force are served by clearing the member’s record

-- TiMe Limis: Punishments should be set aside within a reasonable time (4 months,
except in unusual circumstances) after the punishment is originally imposed
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Vacation

- Definition: Imposing punishment that was previously suspended either at the time
the original NJP was imposed or as part of supplementary NJP relief

- Standard:Imposed if a member violates either a condition of the suspension specified
in writing by the commander in the NJP or any punitive article of the UCMJ

-- A new serious offense may be the basis for a vacation action AND additional
NJP action

-- The new offense does not have to be serious enough to warrant imposition of
NJP, nor does it have to be of the same nature as the original offense

-- Reserve members need not be subject to the UCMJ during the commission of an
offense that serves as the basis for vacating suspended punishment

- SJA Consultation: Commanders must consult the servicing SJA before taking action
to vacate suspended punishment

Procedure for Vacation Actions

- The commander must notify and advise the member of the intended vacation action
by causing the member to be served with an AF IMT 366, Record of Proceedings of
Vacation of Suspended Nonjudicial Punishment. (The reserve commander initiating
the vacation action must be in Title 10 status when signing and serving the vacation
action.) AF IMT 366 must contain the following:

-- A description of the basis for the vacation, such as misconduct (new offense
which the commander suspects the member has committed) or what condition
of the member’s suspension was violated

-- Thefact that the commander is considering vacating the suspended punishment

--  The member’s rights during the vacation proceedings

- The base legal office will input the language describing the offense and other perti-
nent information concerning the suspended punishment on the AF IMT 366

- The member must receive the AF IMT 366 during the period of the suspension, at
which point the suspension period is stayed
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Member’s Rights During Vacation Proceedings

- Unlike other supplemental actions, vacation action is detrimental to the member and
therefore comes with due process protections similar to NJP, namely: (1) 3 duty days
to respond; (2) right to consult counsel; (3) right to submit written matters; (4) right
to request a personal appearance before the imposing commander

-- Reserve Members: A reserve member not in Title 10 status for at least 72 hours
after being served the vacation action should be required to respond at the start
of the next military duty day (i.e., Unit Training Assembly (UTA)), provided at least
72 hours have passed since the vacation was served. A failure to respond within
30 calendar days is considered a waiver of his/her right to respond, unless an
extension is granted.

--- FAILURE TO RESPOND: If the member fails to respond within 3 duty days (30 days
for a non-extended active duty (EAD) reserve member), the commander can
continue by noting in item 3 of the AF IMT 366 “member failed to respond.”
However, if the commander believes the failure to respond was out of the
member’s control, the commander may not proceed with the vacation pro-
ceedings without good cause.

--  Reserve Commanders: The reserve commander and member must both be in
Title 10 status at the time the member makes his/her election and during any
personal appearance made by the reserve member

Commander’s Decision— Vacation Proceedings
- Following the commander’s consideration of the evidence, including any matters
presented by the member, the commander (who must be in Title 10 status if he/she
is a reserve commander) takes one of the following actions on the AF IMT 366:
-- Terminates the vacation proceedings because vacation of the suspended punish-
ment is not appropriate or because the member did not violate the UCMJ or a

condition of the suspension; or

-- Finds the member did violate the UCMJ or a condition of the suspension
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Effects of Vacation Action on Suspended Reductions

- If a suspension of a reduction in grade is “vacated,’ the member’s date of rank, for
the purposes of promotion, will be the date the commander imposed the original
punishment

-- Forthe purposes of pay, however, the date of rank will be the day the suspension
is vacated. The member will not be required to return any additional pay received
while holding the higher rank.

REFERENCES
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QUALITY FORCE MANAGEMENT EFFECTS OF
NONJUDICIAL PUNISHMENT

Commanders have a great deal of discretion concerning quality force management
consequences related to nonjudicial punishment (NJP) actions. Generally speaking,
there are three main possible follow-on force management ramifications of NJP action:
(1) placement of the NJP in an unfavorable information file; (2) placement of the NJP
in a Senior Non-Commissioned Officer (NCO) or Officer Selection Record; (3) follow-on
“referral”enlisted or officer performance reports. The following guidance applies primarily
to enlisted personnel. Please consult with the staff judge advocate (SJA) regarding the
quality force management consequences of NJP actions on officers.

Enlisted Unfavorable Information File NJP Entries

- Mandatory Entries: Entry of an NJP into an Unfavorable Information File (UIF) becomes
mandatory based upon either the status of the offender or the severity of the punish-
ment imposed

-~ OFricers: All officer NJPs are mandatory UIF entries

-- Enustep: UIF entry is required if any portion of the executed or suspended punish-
ment will not be completed within 1 month

--- Post-punishment actions to suspend a previously imposed punishment must
be filed in the member’s UIF, with the original NJP action, until the suspension
period is completed

--- Actions to vacate a suspended punishment must be entered into the mem-
ber’s UIF

- Discretionary Entries: All other NJPs are “discretionary” UIF entries at the election of
the imposing commander

- Notice: Members are entitled to notice that the action will be entered into a UIF. Such
notice is included on AF IMT 3070, Record of Nonjudicial Punishment Proceedings.

- UIF Retention Period: NJP actions entered into a UIF must remain there until all pun-
ishment is completed or remitted, including any periods of suspension

- Manpbatory UIF: If the commander takes no action to remove a mandatory UIF
NJP action, it will remain in the UIF for 2 years
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-~ DiscremionARY UIF: If the commander takes no action to remove a mandatory UIF
NJP action, it will remain in the UIF for 1 year

- Early Removal of NJP from UIF: The commander may remove the NJP action and
related documents from the member’s UIF any time after the punishment or sus-
pended punishment is completed (if removal is clearly warranted), or if the Article
15 is set aside

Related Administrative Actions

- Inaddition to NJP, commanders may take other appropriate administrative actions,
including but are not limited to:

- Control roster action

- Entry of the member into counseling or rehabilitation programs, such as the
Alcohol and Drug Abuse Prevention and Treatment Program (ADAPT)

-~ Enlisted Performance Report (EPR) comments concerning the member’s underly-
ing misconduct

-- Administrative discharge

- Removal from the personnel reliability program, withholding a security clearance,
or withholding access to sensitive materials; and

-~ NJP may also adversely affect promotion, reenlistment, and assignment eligibility
Officer Unfavorable Information Files NJP Entries
- Any record of an NJP action for officers is a mandatory UIF entry
- An NJPis permanently retained in the officer’s Master Personnel Record Group (Cor-
respondence and Miscellaneous Group) unless set aside in its entirety, or ordered

removed by the Air Force Board of Corrections for Military Records (AFBCMR)

- Retention Period: Officer NJP actions are retained in a UIF for 2 years

-~ Early removal is only permissible after completion of all punishment. Only the
wing commander or issuing authority (whomever is higher in rank) is authorized
to remove an officer NJP from a UIF
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- Referral OPR/PRF Consideration: Commanders should also consider whether com-
ments should be made in the next OPR and/or promotion recommendation form
(PRF). Seek the advice of the SJA for assistance in determining when comments may
be appropriate.

-~ Sexrelated offenses punished by NJP require a mandatory notation in the officer’s
next OPR and/or PRF

Officer and Senior NCO Promotion Selection Records

- Commanders imposing NJP upon officers and senior NCOs must also decide whether
to include the Article 15 in the member’s promotion selection record

- Selection record decisions are recorded on AF IMT 3070B for Senior NCOs and on AF
IMT 3070C for officers

- Reviewing Authority: The imposing commander’s decision to file an NJP in a selec-
tion record is subject to review by the next senior Air Force commander, unless the
General Court-Martial Convening Authority (GCMCA) imposed the punishment

- Senior NCO Selection Record Retention Period: 2 years or until after the member
meets one senior NCO evaluation board

-~ Early removal is authorized for senior NCOs only if approved by the current
commander

- Officer Selection Record Retention Period: For lieutenant colonels and below, NJPs
remain in the officer’s selection record until after the officer meets one“in the promo-
tion zone" (IPZ) or“above the promotion zone"” (APZ) promotion board and an appeal
for removal has been approved

-~ Officers may not request early removal of the NJP from their selection record.
Only the imposing authority may request early removal of an NJP from a selection
record. Early is only permitted as an exception to policy, and should only be
approved only in rare cases.
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INVOLUNTARY SEPARATION OF ENLISTED MEMBERS:
GENERAL CONSIDERATIONS

Commanders and supervisors must identify enlisted members who show a likelihood
for early separation and make reasonable efforts to help these members meet Air Force
standards. Members who do not show potential for further service should be discharged.
Commanders must consult the servicing staff judge advocate and military personnel
flight before initiating the involuntary separation of a member.

General Preprocessing Considerations

- Beforeinitiating discharge, a commander must consider all the factors that make the
member subject to discharge, including:

-- The seriousness of circumstances that make the member subject to discharge
and how the member’s retention might affect military discipline, good order,

and morale

- Whether the circumstances that are the basis for discharge action will continue
or recur

-- Thelikelihood that the member will be disruptive or an undesirable influence in
present or future duty assignments

-~ The member’s ability to perform duties effectively in the present and in the future
--  The member’s potential for advancement and leadership
-~ An evaluation of the member’s military record including, but not limited to:

--- Records of nonjudicial punishment

--- Records of counseling

-— Letters of reprimand or admonition

--- Records of conviction by courts-martial

--- Records of involvement with civilian authorities
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--- Past contributions to the Air Force
--- Duty assignments and EPRs
--- Awards, decorations, and letters of commendation
- The effectiveness of preprocessing rehabilitation, when required

A commander should NOT use an administrative discharge as a substitute for dis-
ciplinary action

Generally, the acts or conditions on which the discharge is based must have occurred
in the current enlistment. The exceptions are:

-~ Fraudulent enlistment, erroneous enlistment, or the interest of national security

-- Cases in which the act or condition occurred in the immediately preceding enlist-
ment, the commander was not aware of the facts warranting discharge until after
the member reenlisted, and there was no break in service

-- Cases in which the member is being separated for failure in the fitness program
and at least one instance of unsatisfactory performance is in the current enlist-
ment; then instances of unsatisfactory performance in the immediately preced-
ing enlistment may support the basis for discharge

Prior to processing a member for discharge for parenthood, conditions that interfere
with military service, entry level performance and conduct, unsatisfactory perfor-
mance, and minor disciplinary infractions or a pattern of misconduct commanders
must give the member an opportunity to overcome deficiencies

-- Efforts to rehabilitate may include, but are not limited to, counselings, repri-
mands, control roster action, nonjudicial punishment under Article 15 of the

UCMJ, change in duty assignment, demotion, additional training, and retraining

-- It is extremely important to properly document rehabilitative efforts and keep
copies of these documents
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Special Preprocessing Considerations for Victims and Service Members with Post
Traumatic Stress Disorder (PTSD)

- Sexual Assault Victims: Airmen who have made an unrestricted report of sexual
assault require special processing procedures

--  The commander must notify the separation authority that the member has
reported being a past victim of sexual assault and include in the recommenda-
tion for discharge memorandum sufficient information concerning the alleged
assault and the member’s status

--  The member must be advised of the right to request review by the general
court-martial convening authority (GCMCA) authority, if the Airman believes
the recommendation for involuntary separation was initiated in retaliation for
making the unrestricted report of sexual within the last 12 months as of the date
of notification of discharge

- PTSD Service Members: All Airmen who are separating must receive a medical exami-
nation in accordance with AFl 36-3208, Administrative Separation of Airmen, paras.
6.3 and 6.9.3. The medical examination must assess whether the effects of PTSD or
traumatic brain injury (TBI) constitute matters in extenuation that relate to the basis
for involuntary administrative separation if the Airman:

-- Is being administratively separated under a characterization other than Honor-
able; and

--  Was deployed overseas to a contingency operation during the previous 24
months; and

-- Isdiagnosed by a physician, clinical psychologist, or psychiatrist as experiencing
PTSD or TBI, or reasonably alleges the influence of PTSD or TBl based on deployed

service to a contingency operation during the previous 24 months; and

-- Is not being separated under a sentence of court-martial, or other proceeding
conducted pursuant to the UCMJ
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Characterizations of Service

- The service of a member administratively separated may be characterized as honor-
able, general (under honorable conditions), or under other than honorable conditions
(UOTHCQ)

- Honorable: Appropriate when the quality of the member’s service generally has
met Air Force standards of acceptable conduct and performance of duty, or a
member’s service is otherwise so meritorious that any other characterization
would be inappropriate

-- General (under honorable conditions): Appropriate if a member’s service has
been honest and faithful, but significant negative aspects of the member’s con-
duct or performance outweigh positive aspects of military record

--  UOTHC: Appropriate if based on a pattern of behavior or one or more acts or
omissions constituting a significant departure from the conduct expected of
Airmen. This characterization can be given only if the member is offered an
administrative discharge board or if a discharge is unconditionally requested in
lieu of trial by court-martial.

- Adishonorable discharge and a bad conduct discharge are punitive discharges and
are authorized only as a result of a court-martial sentence

- If the sole basis for discharging an Airman with a UOTHC service characterization is
a serious offense that resulted in conviction by a court-martial that did not adjudge
a punitive discharge, then the Secretary of the Air Force (SecAF) must approve the
service characterization (this includes a conviction at a summary court-martial)

- Separation without Service Characterization: Members in entry level status (the first
180 days of active military service) will ordinarily receive an “entry level separation”
without service characterization

REFERENCES

AF136-2905, Fitness Program (21 October 2013), incorporating Change 1, 27 August 2015

AF1 36-3208, Administrative Separation of Airmen (9 July 2004), incorporating through Change 7,
2 July 2013, including AF136-3208_AFGM2016-01, 24 June 2016
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INVOLUNTARY SEPARATION OF ENLISTED MEMBERS:
REASONS FOR DISCHARGE

Specific reasons for involuntarily separating enlisted members are in Chapter 5 of AFI
36-3208, Administrative Separation of Airmen. Commanders must consult with the servic-
ing staff judge advocate and military personnel flight prior to initiating the involuntary
separation of a member. With a few exceptions, a commander is generally not required
to initiate involuntary separation of a member just because a reason for discharge set
out in AFI 36-3208 exists. The facts and circumstances are different in each case and
must be considered on a case-by-case basis. An overview of the nine broad reasons for
discharge follows below.

Mandatory Discharges

- Acommander MUST initiate discharge processing or seek a waiver of the discharge
if the reason for discharge is one of the following:

--  Fraudulent or erroneous enlistment

-- Civilian court conviction for an offense for which a punitive discharge and con-
finement for one year or more would be authorized under the UCMJ

--  Drug abuse

-~ Sexual assault or sexual assault of a child

-~ Failure in the fitness program: a commander must make a discharge or reten-
tion recommendation when a member remains in a poor fitness category for
a continuous 12-month period or receives four poor fitness assessments in a
24-month period

Convenience of the Government Discharges

- Discharge is appropriate when separation would serve the best interest of the Air
Force and discharge for cause is not warranted. Such separations may be based on:

- Parenthood, if the member fails to meet military obligations because of parental
responsibilities

- Insufficient retainability for required training, if the cost of retraining for a brief
period of service may not warrant retention
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-- Medical/Psychological conditions (not rising to the level of “disabilities” severe
enough to warrant medical discharge via a Medical Evaluation Board (MEB)) that
interfere with military service, which include:

--- Enuresis, sleepwalking, dyslexia, severe nightmares, Attention Deficit Hyper-
activity Disorder (ADHD), stammering/stuttering, incapacitating fear of flying,
air sickness, and claustrophobia. The condition must have an adverse effect
on assignment or duty performance.

--- Mental Disorders:

---—- Must be supported in writing by a report of evaluation by a psychiatrist
or PhD-level clinical psychologist that confirms a diagnosis of a disorder
contained in the current edition of the Diagnostic and Statistical Manual
of Medical Disorders;

---- Must be documented in a report as so severe that the member’s ability
to function in the military environment is significantly impaired; and

---- Must have an adverse effect on assignment or duty performance

--- Special processing is required for Airmen who are currently serving or who
have served in an imminent danger pay area and have been diagnosed with
a personality disorder that is the basis of the discharge

---- The diagnosis of a personality disorder must specifically address PTSD or
other mental illness co-morbidity

---- Separation WILL NOT be initiated if there is a diagnosis of service-related
PTSD, unless the Airman is subsequently found fit for duty under the
disability evaluation system in accordance with AFl 36-3212, Physical
Evaluation for Retention, Retirement, and Separation

---- The Air Force Surgeon General must review the diagnosis with support-
ing documentation prior to initiation of the separation

Discharge for conditions that interfere with military service is not appropriate if the
member’s record supports discharge for another reason, such as misconduct or

unsatisfactory performance

Service is characterized as entry level separation or honorable
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- Before recommending discharge, commanders must be sure:

-~ Preprocessing rehabilitation requirements in AFl 36-3208, para. 5.2, have been
met;

- They have complied with all requirements of the specific AFl paragraph authoriz-
ing discharge; and

-~ Circumstances do not warrant discharge for another reason
Defective Enlistments

- Enlistment of Minors: a person under 17 years of age is barred by law from enlisting

- Void Enlistments: the enlistment was not a voluntary act by a sane, sober person of
age; or enlistee was a deserter from another service

- Erroneous Enlistment: the Air Force should not have accepted the enlistee, but the
case does not involve fraud

- Fraudulent Entry: involved deliberate deception on the part of the enlistee

- A commander must initiate discharge or seek a waiver of discharge for erroneous
enlistment or fraudulent entry

- Erroneous enlistments and fraudulent entries for reasons of alienage cannot be
waived

-~ If the commander has knowledge of an erroneous enlistment or fraudulent
entry and fails to act within a reasonable time, that failure to act may resultin a

constructive waiver of the commander’s ability to discharge the member

- Authorized characterizations of service and the approval authorities are listed in AFI
36-3208, Table 5.4

- Members approved for discharge are not eligible for probation and rehabilitation
(P&R)
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Entry Level Performance or Conduct

- Enlisted members in entry level status should be discharged when unsatisfactory
performance or conduct shows the member is not a productive member of the Air
Force

- Discharge processing must start during the first 180 days of continuous active duty

- Eligibility for discharge based on entry level performance or conduct does not pre-
clude separation for another reason

- Before processing a member for discharge for unsatisfactory entry level performance
or conduct, a commander must ensure efforts to rehabilitate the member, allow-
ing the member the opportunity to overcome deficiencies, have been made and

documented

- Discharge is not formally characterized, but is described as entry level separation
(ELS)

- Members approved for discharge for entry level performance or conduct are not
eligible for P&R

Unsatisfactory Performance

- Members should be discharged when unsatisfactory performance or conduct shows
they are not qualified for service in the Air Force

- Performance includes assigned duties, military training, bearing and behavior, as well
as maintaining the high standards of personal behavior and conduct required of all
military members at all times

- Unsatisfactory performance may be evidenced by any of the following:

- Unsatisfactory duty performance, which may include:
--- Failure to properly perform assigned duties

--- A progressively downward trend in performance ratings

--- Failure to demonstrate the qualities of leadership required by the member’s
grade
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-- Failure to maintain standards of dress and personal appearance, other than fit-
ness standards, or military deportment

-~ Failure to progress in military training required to be qualified for service with
the Air Force or for the performance of primary duties

-~ lIrresponsibility in the management of personal finances
- Unsanitary habits
-- Failure to meet fitness standards

- Before processing a member for discharge for unsatisfactory performance, a com-
mander must ensure efforts to rehabilitate the member, allowing the member the
opportunity to overcome deficiencies, have been made and documented

- Service is characterized as honorable or general

- Members approved for discharge should be considered for P&R

Failure in Drug or Alcohol Abuse Treatment

- Members are subject to discharge for failure in drug or alcohol abuse treatment if
they:

-- Arein a program of rehabilitation for abuse of drugs or alcohol and fail to com-
plete the program due to inability, refusal to participate, or unwillingness to

cooperate; and

-~ Lack the potential for continued military service or need long-term treatment
and are transferred to a civilian medical facility for treatment

- Service is characterized as honorable, general, or entry level
- Members approved for discharge are eligible for P&R
Misconduct Discharges

- Unacceptable conduct adversely affects military duty and may be a proper basis for
discharge
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Types of misconduct include:

Minor Disciplinary Infractions (AFI 36-3208, para. 5.49): Consists solely of infrac-

tions during the current enlistment resulting in letters of counseling, letters of
admonition, letters of reprimand, and nonjudicial punishment actions

--- Before processing a member for discharge for misconduct consisting of minor
disciplinary infractions, a commander must ensure efforts to rehabilitate the
member, allowing the member the opportunity to overcome deficiencies,
have been made and documented

--- Members approved for discharge are eligible for P&R

Pattern of Misconduct (AFI 36-3208, para. 5.50): Includes misconduct more serious

than that consisting of minor disciplinary infractions and involving (1) discredit-
able involvement with military or civilian authorities, (2) conduct prejudicial to
good order and discipline, (3) failure to support dependents, or (4) dishonorable
failure to pay just debts

--- Before processing a member for discharge for misconduct consisting of a
pattern of misconduct, a commander must ensure efforts to rehabilitate the
member, allowing the member the opportunity to overcome deficiencies,
have been made and documented

--- Members approved for discharge are eligible for P&R

Civilian Conviction (AFl 36-3208, para. 5.51): When the member is convicted,

or there is a finding that amounts to a conviction, of an offense which would
authorize a punitive discharge under the UCMJ or when the sentence by civilian
authorities actually includes confinement for 6 months or more

---  Acommander must initiate discharge or seek a waiver of the discharge when
the civilian conviction involves an offense for which a punitive discharge
and confinement for one year or more would be authorized under the UCMJ

-— It is general policy to withhold execution of discharge until the outcome of
the appeal is known or the time for appeal has passed. If the appeal results
in the conviction being set aside, the Airman may not be discharged due to
civilian conviction.

--- An Airman whose home of record is in the continental United States (CONUS)
may be discharged in absentia if he or she is in civil confinement in the

CHAPTER FOUR Administrative Separation from the Air Force 103



CONUS or has been release from confinement in the CONUS and is absent
without authority

--- An Airman in a foreign penal institution may not be discharged until released
from confinement and returned CONUS or higher authority (HQ AFMPC/
DPMARAS2) authorizes an exception

--- If the commander has knowledge of such a civilian conviction and fails to
act within a reasonable time, that failure to act may result in a constructive
waiver of the commander’s ability to discharge the member

--- Members approved for discharge are eligible for P&R

--  Commission of a Serious Offense (AFI 36-3208, para. 5.52): Includes offenses for
which a punitive discharge would be authorized under the UCMJ

--—- Airmen are subject to discharge for misconduct based on acts of aberrant
sexual behavior or acts of sexual misconduct, which include offenses such
as: indecent viewing, visual recording, or broadcasting; forcible pandering;
indecent exposure

- Airmen may be discharged for misconduct based on unauthorized absence
continuing for 1 year or more

--- Airmen are subject to discharge for misconduct based on acts that constitute
unprofessional relationships between recruiters and potential recruits during
the recruiting process or between students and faculty or staff in training
schools or professional military education setting

--- Members approved for discharge are eligible for P&R EXCEPT FOR cases of
non-compliance with “safe sex” order

--  Drug Abuse (AFI 36-3208, para. 5.53): The illegal, wrongful, orimproper use, pos-
session, sale, transfer, or introduction onto a military installation of any drug

--- Commanders must act promptly when information indicates drug abuse and
initiate discharge or seek a waiver of discharge processing

--- A member found to have abused drugs will be discharged unless the mem-
ber meets all seven of the retention criteria in AFl 36-3208, para. 5.55.2.1.
The member has the burden of proving he or she meets all seven retention
Criteria.
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--- Members approved for discharge are not eligible for P&R

-~ Sexual Assault (AFI 36-3208, para. 5.54): Includes rape, sexual assault, aggravated
sexual contact, abusive sexual contact, forcible sodomy, or attempts to commit
these offenses. Sexual assault of a child includes rape of a child, sexual assault of
a child, and sexual abuse of a child.

--- Commanders must act promptly when they have information indicating a
member is subject to discharge for sexual assault or sexual assault of a child.
They evaluate the specific circumstances of the offense, the member’s record
and potential for future service, and take prompt action to initiate discharge
or seek waiver of discharge processing.

- A member found to have committed sexual assault or sexual assault of a child
will be discharged unless the member meets all six the retention criteria in
AF136-3208, para. 5.55.3.2. The member has the burden of proving he or she
meets all six retention criteria.

--- Members approved for discharge are not eligible for P&R

- Characterization of Misconduct Discharge: Usually, the characterization for miscon-
duct cases under AFI 36-3208, paras. 5.50,5.51, 5.52, and 5.54 should be under other
than honorable conditions (UOTHC), but characterization may be honorable, general,
or entry level separation in appropriate cases

-- The general court-martial convening authority (GCMCA), usually the numbered
air force (NAF) commander, will approve separation for misconduct with a service
characterization of honorable or UOTHC

Discharge in the Interest of National Security

- Amember whose retention is clearly inconsistent with the interest of national secu-
rity may be discharged

- Discharge may only be initiated after criteria in AFI 36-3208, paras. 5.57.1 and 5.57.2
have been met

- Discharge may be characterized as entry level, honorable, general, or UOTHC

- Members approved for discharge are not eligible for P&R
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Failure in the Fitness Program

- A member who does not meet fitness standards as set out in AFl 36-2905, Fitness
Program, may be discharged when the failure is the result of a cause in the member’s
control

- The required medical examination prior to discharge must document that there
is not a medical condition that would preclude the member from meeting fitness

program standards

- Characterization of service is restricted to honorable if failure in the program is the
sole reason for discharge

- Members approved for discharge should be considered for P&R

Joint Processing

- In some cases, it may be preferable to cite two or more reasons as the basis for the
discharge recommendation if the member’s record justifies more than one basis for

discharge

-- If one of the reasons cited in the letter of notification as the basis for discharge
entitled the member to a board hearing, then a hearing must be conducted

- For determining service characterization, apply the guidance for the basis for
discharge that allows the most latitude

REFERENCES

AF136-2905, Fitness Program (21 October 2013), incorporating Change 1, 27 August 2015

AF1 36-3208, Administrative Separation of Airmen (9 July 2004), incorporating through Change 7,
2 July 2013, including AFI136-3208_AFGM2016-01, 24 June 2016

AF136-3212, Physical Evaluation for Retention, Retirement, and Separation (2 February 2006),
incorporating through Change 2, 27 November 2009
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DUAL ACTION PROCESSING OF ADMINISTRATIVE
AND MEDICAL DISCHARGES

“Dual action processing” refers to the simultaneous processing of an administrative and
a medical discharge package. Commanders should not abandon pursuing an administra-
tive discharge (particularly misconduct based administrative discharges) solely because
a member is also undergoing processing for a medical discharge. Instead, commanders
should press on with the administrative discharge while the medical discharge process
is ongoing. Ultimately, if both discharges are warranted (administrative and medical),
AFPC will decide which one to approve.

- Dual action processing involves referral of separation action to AFPC and is required
when an airman subject to discharge is also eligible to apply for retirement (20 years
or more active service) or is eligible for disability separation or disability retirement

--  Service Retirement Eligibility: Airmen who are qualified for retirement may be
permitted to retire in lieu of involuntary separation

- Airmen who are retirement eligible must be notified at the time discharge
starts of the chance to apply for retirement

-- Disability Separation or Retirement: When the required medical examination
shows that the airman is not qualified for worldwide duty, refer to Tables 6.13 and
6.14 of AFI 36-3208, Administrative Separation of Airmen, for processing guidelines

-—- When an Airman is determined to not be worldwide qualified during a medi-
cal examination, a significant delay in the processing of the discharge is likely
to occur

--- Additional medical evaluations and a determination as to whether the Air-
man qualified for disability separation or disability retirement must be made
prior to the Airman being involuntarily separated

--- Theinvoluntary separation may continue to process, but the discharge may

not be executed until all medical evaluation boards are completed and the
member is determined to be fit for duty
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AF1 36-3208, Administrative Separation of Airmen (9 July 2004), incorporating through Change 7,
2 July 2013, including AFI136-3208_AFGM2016-01, 24 June 2016

AF136-3212, Physical Evaluation for Retention, Retirement, and Separation (2 February 2006),
incorporating through Change 2, 27 November 2009
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PROCEDURE TO INVOLUNTARILY SEPARATE
ENLISTED MEMBERS

Enlisted members may be involuntarily separated through two different processes: (1)
notification procedures (applicable to Airmen E-4 and below with less than 6 years of
service), and (2) board hearing procedures (applicable to Airmen E-5 and above or in
any case when the commander is pursuing an Under Other Than Honorable Conditions
(UOTHC) service characterization). Most cases are processed using notification proce-
dures. Before initiating involuntary separation of a member, commanders must consult
with the servicing staff judge advocate (SJA) and military personnel flight.

Preprocessing Procedures
- Thetype of discharge processing a member is entitled to depends upon: (1) the rank
of the member; (2) years of service of the member; and (3) the characterization of

service pursued by the commander concerned

- Medical Examination: Before the member may be discharged, a medical examination
must document:

-~ Any medical aspects pertaining to the reason for discharge; and

-- That the member is or is not medically qualified for worldwide service and
separation

--- Amember determined to not be qualified for worldwide service and separa-
tion may also be dual processed for separation under AFl 36-3212, Physical
Evaluation for Retention, Retirement, and Separation

- Victims of Sexual Assault: If the member is a victim of sexual assault who made an
unrestricted report, commanders must:

- Notify the separation authority that the discharge proceeding involves a victim
of sexual assault

-~ Provide sufficient information concerning the alleged assault and respondent’s
status to ensure a full and fair consideration of the victim’s military service and
particular situation

- Advise the Airman of the right to request review by the general court-martial
convening authority (GCMCA) if the Airman believes the recommendation for
involuntary separation was initiated in retaliation for having made the unre-
stricted report within the last 12 months
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- Completion of Enlisted Performance Report (EPR)/Letter of Evaluation (LOE): An EPR
or LOE must be generated for discharges based on parenthood, conditions that inter-
fere with military service, unsatisfactory performance, or failure in the fitness program

-~ The EPR must be completed if the airman has not had an EPR closing in the 90
days before the day discharge action starts

Notification Procedures

- If there is sufficient documentation/evidence supporting a basis for discharge, the
commander serves a notification memorandum on the member (AFl 36-3208, Admin-
istrative Separation of Airmen, Fig. 6.1 or 6.2)

- After receiving the notification memorandum, the member has 3 duty days to pre-
pare a response (AFI 36-3208, Fig. 6.4)

- The commander considers the member’s response, if any, and if the commander
still recommends discharge, the commander signs a recommendation for discharge
to the special court-martial convening authority (SPCMCA), who is usually the wing
commander (AFI 36-3208, Fig. 6.5)

- The servicing SJA prepares a legal review of the package assessing the four issues
at stake in enlisted administrative discharges: (1) is there a basis for discharge (AFlI
36-3208, Ch. 5); (2) should the member be discharged; (3) if so, what should the
characterization of service be; and (4) is probation and rehabilitation available and
appropriate?

- SPCMCA reviews the package and the SJA’s legal review
-~ If the SPCMCA is also the separation authority, the SPCMCA determines:

-—- (1) If there is a basis for discharge;

--- (2) If the member should be discharged;

--- (3) If the member should be discharged, how to characterize the member’s
service; and

(4) Whether to offer Probation & Rehabilitation (P&R) (if available) if the mem-
ber should be discharged
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-~ Ifthe SPCMCA is not the separation authority, the SPCMCA will forward the pack-
age to the GCMCA, who is usually the numbered air force (NAF) commander, with
a recommendation concerning the above four questions

Board Entitlement

- Amember recommended for discharge must be offered a hearing by an administra-
tive discharge board if one of the following applies:

-~ The member is a non-commissioned officer at the time discharge processing
starts

--  The member has 6 years or more total active and inactive service, including
delayed enlistment time, at the time discharge processing starts

--  The commander recommends a UOTHC characterization

-- Discharge in the interest of national security is recommended (ensure appropri-
ate clearance to proceed)

Board Hearing Procedures
- After receiving the notification memorandum, the member has 7 duty days to:

-- Request a board hearing or unconditionally waive his/her right to a board hearing
(AF136-3208, Fig. 6.8); or

- Waive the board hearing contingent upon receiving a specific type of discharge,
which is called a conditional waiver (AFI 36-3208, Fig. 6.9)

- The commander considers the member’s response, if any, and if the commander
still recommends discharge, he or she signs a recommendation for discharge to the
SPCMCA (AFI 36-3208, Fig. 6.5)

- Incases where the member requests a board hearing, the SPCMCA reviews the recom-
mendation for discharge and either sends the file back to the unit for further action
(normally to withdraw the action or reinitiate the action using different grounds or
evidence) or convenes a discharge board
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- The administrative board convenes, considers all the evidence, and makes:

A separate finding of fact on each allegation set out in the notification memoran-
dum.The board’s finding of fact will determine whether a basis for discharge exists.

-- Arecommendation to discharge or retain
--  Arecommended characterization of service if the board recommends discharge

-- A recommendation concerning P&R (if member is eligible) if the board recom-
mends discharge

- The servicing SJA prepares a legal review of the package and forwards the package
to the SPCMCA

- The SPCMCA takes final action if referral to the GCMCA is not required or forwards
the package to the GCMCA if referral to the GCMCA is required

- Lengthy Service Consideration: Members with more than 16 but less than 20 years
of service are entitled to special probation consideration upon request and may not
be separated before forwarding to HQ AFMPC/DPMARS?2 for review

REFERENCES

AF1 36-3208, Administrative Separation of Airmen (9 July 2004), incorporating through Change 7,
2 July 2013, including AFI136-3208_AFGM2016-01, 24 June 2016

AF136-3212, Physical Evaluation for Retention, Retirement, and Separation (2 February 2006),
incorporating through Change 2, 28 November 2009

AF190-6001, Sexual Assault Prevention and Response (SAPR) Program (21 May 2015)

AFPAM 36-3210, Procedural Guide for Enlisted Administrative Discharge Boards (1 November
1995), incorporating through Change 3, 20 October 2011
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PROBATION AND REHABILITATION FOR
ENLISTED MEMBERS

The Air Force program of probation and rehabilitation (P&R) allows the Air Force to retain

a trained resource while allowing enlisted members another opportunity to complete

their service honorably. P&R is a conditional suspension of an approved administrative

discharge for cause. In deserving cases, it lets a member prove he or she is able to meet

Air Force standards.

P&R Considerations

- Only the discharge authority can suspend the execution of a discharge for P&R

- Members who have completed at least 16 but less than 20 years of active service are
entitled to special consideration upon their request and their cases are forwarded to
HQ AFMPC/ DPMARS?2 for review concerning probation

- P&Ris appropriate for members:

--  Who demonstrate a potential to serve satisfactorily

-~ Who have the capacity to be rehabilitated for continued military service or
completion of the current enlistment

-~ Whose retention on a probationary status is consistent with the maintenance of
good order and discipline

Who is Eligible
- Members are NOT eligible for P&R if the reason for discharge is one of the following:

-~ Failure to comply with preventive medicine counseling (safe sex order) by a
member with human immunodeficiency virus (HIV)

-~ Fraudulent entry into the service
-~ Entry level performance or conduct
- Inthe interest of national security

--  Drug abuse
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-~ Inlieu of trial by court-martial
-~ Sexual assault or sexual assault of a child

- Members must be considered for P&R if the reason for discharge is unsatisfactory
performance or misconduct (except failure to comply with preventive medicine

counseling by a member with HIV and drug abuse):

-~ The case file must show the initiating commander, board members if a hearing
is involved, and separation authority considered P&R;

-- If the initiating commander does not recommend P&R, he or she must give the
reason for not recommending P&R; and

- If the initiating commander recommended P&R and the separation authority

disapproved that recommendation, the separation authority must state the
reason for his/ her decision

P&R Procedures

- Suspending the execution of an approved discharge is contingent on successful
completion of rehabilitation

-- The separation authority sets a specific period of rehabilitation, which is not less
than 6 months or not more than 12 months

-- The probationary period is usually served in the current unit of assignment, but
reassignment to another local unit or within the MAJCOM may be authorized if
warranted by the circumstances of the case

- If the decision is made to offer a member P&R, the commander must:

-~ Give the member information about the P&R program (AFI 36-3208, Administra-
tive Separation of Airmen, Fig. 7.2)

- Counsel the member, emphasizing points listed in AFI 36-3208, para. 7.7.2
-~ Find out whether the member has enough retainability to complete P&R, and if
not, try to get a voluntary request for extension of enlistment for the minimum

time required

--  Require members who accept P&R to sign statements of understanding and
acceptance of the terms of probation
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- Ensure the terms of probation are set out in a letter from the separation authority
and countersign the letter (AFI 36-3208, Fig. 7.1)

- Require members who refuse P&R or fail to satisfy the retention requirements
to sign a statement:

- Acknowledging understanding of the rehabilitation privilege;
--- Giving the date the commander counseled the member; and
--- Acknowledging understanding of the effects of refusal to accept P&R

What Happens During P&R

- The commander is the primary judge of the member’s performance

--  Commanders are not required to set up a special rehabilitation program because

the member is expected to perform duties appropriate to his/her grade, skill
level, and experience

- Anenlisted performance report (EPR) is prepared every 90 days

-- Promotion consideration is according to AFl 36-2502, Airman Promotion/Demo-
tion Programs

-- Members are not selected for formal training while in P&R
-- A commander usually should not place a member in P&R on the control roster,
and the commander should consider removing the member from the control

roster if the member is on it when placed in P&R

-- Reenlistment consideration is according to AFI 36-2606, Reenlistment in the United
States Air Force

Completing P&R
- If a member successfully completes P&R:

-- The approved discharge is automatically and permanently canceled on the date
the suspension expires

-- Separation at expiration of term of service (ETS) will result in an honorable service
characterization
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-~ Future failure to maintain standards may be the basis for new discharge
proceedings

--  Eligibility for reenlistment will be according to AFl 36-2606 and none of the rea-
sons for recommending discharge that existed before P&R began may be used
as a basis for denial of reenlistment

Other Command Options

- Commanders have other options during P&R, including:

-- Canceling the probation in whole or in part where member’s good conduct
clearly shows goals of P&R have been met

-- Extending the probationary period where member has made progress but the
commander is not sure rehabilitation is complete. The original probationary
period and the extension together must not exceed 1 year, and the Airman must
consent to the extension.

Terminating P&R

- If a decision is made to initiate vacation (termination) of the P&R, the commander
notifies the member by a letter, which gives:

--  The reason for the action

--  The name, address, and phone number of military legal counsel (often the area
defense counsel (ADC))

-- Instruction that the member may secure civilian counsel at his own expense

-~ Instruction to reply within 7 workdays (rebuttal or waiver of right to rebut)

REFERENCES

AF136-2502, Airman Promotion/Demotion Programs (12 December 2014), incorporating Change 1,
27 August 2015

AF1 36-2606, Reenlistment in the United States Air Force (9 May 2011), incorporating Change 1,
29 August 2012

AF1 36-3208, Administrative Separation of Airmen (9 July 2004), incorporating through Change 7,
2 July 2013, including AF136-3208_AFGM2016-01, 24 June 2016
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OFFICER SEPARATIONS

Officer separations operate similarly to enlisted separations. However, certain key differ-
ences exist. Most of the differences revolve around definitions, terminology, and authori-
ties for officer separations. Unlike enlisted separations, the Secretary of the Air Force
(SecAF) is the approval authority for all “for cause” commissioned officer administrative
discharges.

Definitions

- Non-probationary Officer:

-- Regular officer with 5 or more years of active commissioned service as deter-
mined by the officer’s total active federal commissioned service date; or

-- Reserve officer with 5 or more years of commissioned service (inactive or active)
as determined by the officer’s total federal commissioned service date

- Probationary Officer:

-- Regular officer who has completed less than five years of active commissioned
service as determined by the officer’s total active federal commissioned service
date; or

- Reserve officer who has completed less than five years of commissioned service
(inactive or active) as determined by the officer’s total federal commissioned
service date

Voluntary Separation

- Officers may apply for voluntary separation prior to expiration of term of service
under AFI 36-3207, Separating Commissioned Officers, Ch. 2, for a variety of reasons,
which include:

--  Completion of active duty service commitment (ADSC)

-- Hardship

--  Pregnancy

-- Conscientious objector status
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- Medal of Honor recipient
-- Other miscellaneous reasons

- Voluntary separations are subject to approval by the SecAF. The SecAF or designee
may disapprove an application if, among other reasons, the officer:

-- Has had charges preferred or is under investigation

-~ Remains absent without leave or absent in the hands of civil authorities
-- Defaulted with respect to public property or funds

-- Has been sentenced by a court-martial to dismissal

-~ Is being considered for involuntary administrative discharge proceedings

-~ Submits an application during war, when war is imminent, or during an emer-
gency declared by the President or Congress

- Has an ADSC for advanced educational assistance, government-funded educa-
tion or training programs, special pay, or bonus pay (restriction applies even
when the reason for separation is pregnancy)

Involuntary Separations not “For Cause”

- Officers may be separated involuntarily under AFI 36-3207, Ch. 3, sec. 3B, for various
reasons that are not for cause

- Many involuntary separations are required by law, e.g., reserve officers who reach age
limit, those non-selected for promotion, and officers who have reached maximum
years of commissioned service or service in grade

- Other involuntary separations include loss of ecclesiastical endorsement; failure to
complete or pass medical training, nursing examinations, or nursing intern programs;

and officers in health care fields who do not have required licenses

- Only an honorable characterization is authorized for involuntary separations that
are not for cause
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Involuntary Separations “For Cause”

- Grounds for discharge for cause are found in AFI 36-3206, Administrative Discharge
Procedures for Commissioned Officers, Ch. 2 (substandard performance of duty) and
Ch. 3 (misconduct, moral or professional dereliction, or in the interest of national
security)

- Substandard Performance of Duty:

-~ Only an honorable or general (under honorable conditions) characterization.
Includes broad categories subjecting an officer to separation:

--- Failure to show acceptable qualities of leadership or proficiency

--- Failure to achieve acceptable standards of proficiency required of an officer
in his/her grade

--- Failure to discharge duties equal to his/her grade and experience

--- Substandard performance of duty resulting in an unacceptable record of
effectiveness

--- Arecord of marginal service over an extended time as shown by performance
reports covering two or more jobs and prepared by at least two different

supervisors

--- Mental disorders that interfere with the officer’s performance of duty and do
not fall within the purview of the medical discharge process

-— Apathy or defective attitude

--- Failure in the fitness program as specified in AFl 36-2905, Fitness Program

--- Failure to conform to prescribed standards of dress, physical fitness, or per-
sonal appearance. For cause separation under AFI 36-3206, Ch. 3, is appropri-
ate if failure is deliberate.

--- Inability to perform duties because of family care responsibilities

- Failure to maintain satisfactory progress while in an active status student
officer program
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-- Before discharging an officer under this chapter, there should be a documented
history of problems and documented efforts to correct the officer’s conduct

-- Ifan officer is being separated for reasons under this chapter and received educa-
tion assistance, special pay, or bonus money, the officer is subject to recoupment

- Misconduct, Moral or Professional Dereliction, or in the Interest of National Security:

-~ When officers engage in some form of misconduct, discharge under this chapter
is often the most appropriate basis

-~ Although not necessarily considered misconduct, discharges for fear of flying for
rated officers fall under this chapter

-~ Some other specific grounds for discharge, besides fear of flying for rated officers,
include:

-— Having human immunodeficiency virus (HIV) and not complying with law-
fully ordered preventive medicine procedures (i.e., safe sex order)

--- Failure to meet financial obligations
--- Intentional or discreditable mismanagement of personal affairs

--- Drug abuse, which is defined as the illegal, wrongful, or improper use, pos-
session, sale, transfer, or introduction onto a military installation of any drug

--- Serious or recurring misconduct punishable by civilian or military authorities

-— Intentional neglect or intentional failure to either perform assigned duties
or complete required training

--- Misconduct resulting in the loss of professional status necessary to perform
duties

--- Intentionally misrepresenting or omitting facts concerning official matters
--- Sexual assault or sexual assault of a child
--- Sexual perversion, including aberrant sexual behavior, acts of sexual mis-

conduct, or any indecent viewing, visual recording or broadcasting, forcible
pandering, indecent exposure
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--- Sexual deviation, including transvestitism, exhibitionism, voyeurism, and
others as defined in the Diagnostic and Statistical Manual of Mental Disorders

- Retention is not clearly consistent with interests of national security

--- Sentence by a court-martial to a period of confinement for more than 6
months and not sentenced to a dismissal

--  The service of officers separated under this chapter may be characterized as
under other than honorable conditions (UOTHC). The exceptions to this are drug
use revealed as a result of self-identification or commander-directed urinalysis.

-- Ifan officer is being separated for reasons under this chapter and received educa-
tion assistance, special pay, or bonus money, the officer is subject to recoupment

Discharge Procedures under AFIl 36-3206

Unit commander must evaluate the information and consult with the servicing staff
judge advocate

- If appropriate, the unit commander recommends discharge to the show cause
authority (SCA), who is usually the wing commander if he or she is a general officer,
or the general court-martial convening authority, usually the numbered air force
(NAF) commander, for wings not commanded by a general officer

- If appropriate, the SCA initiates discharge action by signing a letter to the officer
notifying him or her of the discharge action

- Within 10 calendar days of receipt of the letter of notification, the officer submits
evidence in response, applies for voluntary retirement (if eligible), tenders a resigna-
tion, or requests a delay to respond

- Ifthe SCA determines no action is warranted, the action is terminated

- If the SCA determines discharge action is warranted, the type of processing that
occurs depends on the officer’s status and the characterization recommended

--  Not Board Entitled: If the officer is probationary, and the case does not involve
a recommendation for a UOTHC service characterization, the SCA notifies the
officer that the case will be reviewed by the Air Force Personnel Board (AFPB).
The officer is not entitled to appear in front of or present witness testimony to
the AFPB.
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-- Board Entitled: If the officer is non-probationary, or the officer is probationary
and a UOTHC discharge is recommended, then the SCA notifies the officer that
the officer will be required to show cause for retention before a board of inquiry
(BOI). The officer is entitled to appear in front of and present witness testimony
to the BOL.

- Final approval authority for separations initiated under AFl 36-3206 is the SecAF

Resignations in Lieu of Further Administrative Discharge Proceedings (AFI 36-3207,
Ch. 2, sec. 2B)

When the SCA notifies an officer to show cause for retention, an officer may:
- Submit a resignation; or

-~ Submit a resignation to enlist and retire if eligible to apply for retirement in
enlisted status

- These options should not be confused with resignations for the good of the service,
which an officer may submit when facing a court-martial for alleged criminal conduct
(AF136-3207, Ch. 2, sec. 2Q)

- Officer may be entitled to separation pay

- SecAF is the approval authority

REFERENCES

AF136-2905, Fitness Program (21 October 2013), incorporating Change 1, 27 August 2015

AF1 36-3206, Administrative Discharge Procedures for Commissioned Officers (9 June 2004),
incorporating through Change 7, 2 July 2013, including AFI36-3206_AFGM2016-01,
24 June 2016

AF136-3207, Separating Commissioned Officers (9 July 2004), incorporating through Change 6, 18
October 2011
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ADMINISTRATIVE SEPARATION OF RESERVISTS

AFl 36-3209, Separation and Retirement Procedures for Air National Guard and Air Force
Reserve Members, applies to both officer and enlisted members of the reserve compo-
nents not serving on extended active duty (EAD) with the Regular Air Force. See Tables
2.1 and 3.1 for lists of permissible reasons for officer and enlisted separations.

General Considerations

- Processing of reservist discharge actions varies depending on whether the member
is a Category A (CAT A) or Category B (CAT B) reservist

- Remember that letters of counseling, letters of admonition, and letters of reprimand
for reservists are not procedurally correct unless they allow the member 30 days to
respond, as opposed to the 3 duty days for active duty members

- Forthose respondents meeting an administrative discharge board, there must be at
least three voting members

--  For officer respondents, each voting member must be at least a colonel (0-6)
and senior in grade to the respondent, and at least one voting member must be
a member of the Reserve Component

-~ Forenlisted respondents, if they wish to have non-commissioned officers (NCOs)
serve as voting members on the board, the respondent must make this request
in writing to the convening authority. Enlisted board members must be in the
grade of master sergeant (E-7) or above, be senior to the respondent, and at least
one voting member must be in the grade of major (O-4) or higher, and a majority
shall be commissioned officers.

- CAT A (Reserve Unit):

-~ The member’s unit commander initiates the discharge action by presenting the
evidence to the Military Personnel Squadron (MPS). The MPS then prepares the
letter of notification (LON). The LON must include all attachments (Privacy Act
statement, statement of reasons, acknowledgement of receipt, selection of rights,
return envelopes, and supporting documents). It must also contain the following
additional information, if applicable:

--- Request for administrative discharge board hearing, waiver of administra-

tive discharge board hearing, and administrative discharge board action
information
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--- Application for transfer to the Retired Reserve
--- Recoupment of educational assistance, special pay, or incentives
--- Voluntary extension of enlistment election

-~ The member is generally entitled to an administrative discharge board if the
member is a non-probationary reserve officer; an NCO or above or has been
an NCO or above; has 6 or more years of satisfactory service for retirement; or if
the commander is recommending an Under Other Than Honorable Conditions
(UOTHC) characterization

-~ Ifthe commander does not want the member to continue participating on active
duty, a separate No Pay/No Points letter should be provided to the member or
contained in the LON

--  The MPS presents the LON and attachments to the servicing staff judge advocate
(SJA) for a legal sufficiency review

--  Once the LON is approved for legal sufficiency, the unit commander serves, in
person if possible, the LON on the member. The member signs the acknowledge-
ment receipt. The commander gives the member a copy of the entire package,
but retains the original documents. If the member is not board entitled, the
member has 15 days to present any rebuttal evidence.

--- If the member is not served in person, the LON should be sent via registered
or certified mail, return receipt requested. The last option is to send the LON
by first class mail if other attempts are unsuccessful.

--- If notification attempts are not successful, determine whether there is another
address available. If the member’s address has changed, it must be updated
in the Military Personnel Data System (MilPDS).

-- If board entitled, the member’s request for a board hearing must be received by
the unit commander (or servicing MPS, if this is how the unit has set up the return
of document if the unit commander is a Traditional Reservist) within 15 calendar
days (30 days if in confinement), or the right to a board hearing is waived

-~ For enlisted members who are not board entitled; do not have lengthy service
consideration; are not retirement eligible; or those who waived their board
(affirmatively or because they failed to return the Request for Board Hearing);
the unit commander reviews any documentation submitted to confirm his/her
determination that the discharge should proceed
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--- This is then sent to the servicing SJA for another legal review

--- Finally, it is submitted to the wing commander or equivalent for determina-
tion of whether the member should be discharged

-~ Forall officer or enlisted members who are entitled to and do not waive a board;
have lengthy service consideration; or are retirement eligible; the unit com-
mander reviews any documentation submitted to confirm his/her determination
that the discharge should proceed

--- This is then sent to the servicing SJA for another legal review and forwarded
to the wing commander, or equivalent, for forwarding to HQ AFRC for further
processing

--- HQAFRC will convene the board and then process it to the discharge authority

CAT B Individual Mobilization Augmentees (IMAs):

-~ IMA discharges are processed through the Readiness Management Group (RMG).
The RMG is the Air Force Reserve Command’s agency responsible for shared
administrative control (ADCON) of IMAs.

--  Program Managers (PM) are a part of the RMG staff and are located at each
MAJCOM, Joint Command, or Defense Agency. The PM with administrative over-
sight responsibility for the IMA initiates the discharge process by forwarding the
discharge recommendation to the RMG/CC for action.

-~ The RMG/CC forwards the file to HQ AFRC/DPML for processing to AFRC/CC or
AFRC/CV, the discharge authorities for CAT B reservists

-~ HQ AFRC/DPML notifies the member of the discharge recommendation by certi-
fied mail and gives the member 15 days to respond

-~ HQ AFRC/JA reviews the case file and determines if it is sufficiently documented
to support the basis for discharge

- If the case file lacks such documentation, HQ AFRC will ask the unit to get the
supporting documentation
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- Board Entitlements: The following reservists are entitled to present their cases before
an administrative discharge board:

-~ ENusTeD: if the recommended characterization of service is UOTHC, if the member
is a non-commissioned officer, or if the member has 6 or more years of satisfac-
tory service for retirement

-~ OFFICERS: a non-probationary officer who has completed 5 or more years of ser-
vice as a commissioned officer in any of the armed forces (as determined from
the total federal commissioned service date); or a probationary officer who has
completed fewer than 5 years of service as a commissioned officer in any of the
armed forces (as determined from the total federal commissioned service date)
when the recommended characterization of service contained in the letter of
notification is UOTHC

REFERENCES
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LOSS OF VETERANS’ BENEFITS

The U.S. Department of Veterans Affairs (VA) provides several benefits to veterans includ-
ing the GI Bill, home loan benefits, disability compensation, and other benefits. More
information on the availability of veteran’s benefits can be found at www.benefits.va.gov.
To become eligible for veteran's benefits, the active duty member must have been dis-
charged or released under conditions other than dishonorable. The term “dishonorable”
is broader in the context of determining VA benefit eligibility than the term as defined in
Rule for Courts-Martial 1003(b)(8)(B), which relates to the punitive dishonorable discharge
one can receive at a court-martial.

- Discharge or release because of any of the following offenses is considered to have
been issued under dishonorable conditions:

-~ Acceptance of an under other than honorable conditions (UOTHC) discharge to
avoid trial by general court-martial

-~ Mutiny or spying

-- An offense involving moral turpitude, including (generally) a conviction of a
felony

- Willful and persistent misconduct, including a UOTHC discharge if it is deter-
mined that the discharge was issued for willful and persistent misconduct, but
not including a discharge because of a minor offense if service was otherwise

honest, faithful, and meritorious

- Benefits are also not payable where the member was discharged or released under
one of the following conditions:

- As a conscientious objector who refused to perform military duty, wear the uni-
form, or comply with lawful orders of competent military authorities

-- By reason of the sentence of a general court-martial
-- Resignation by an officer for the good of the service
- Asadeserter

-- Asanalien during a period of hostilities where it is shown the member requested
his/her release
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-- By reason of a UOTHC discharge as a result of an absence without leave for a
continuous period of at least 180 days

- Apunitive discharge or UOTHC characterization does not necessarily deprive a mem-
ber of benefits administered by the VA

- Normally, benefits earned during an earlier enlistment period of honorable service
are not voided by a punitive discharge or a UOTHC discharge earned during a later
enlistment.

- Any person may be denied VA benefits, regardless of an earlier period of honorable
service, if shown by evidence satisfactory to the Secretary of Veteran’s Affairs to be
guilty of:

-~ Filing a fraudulent claim for benefits;

--  Treason; or

-- Subversive activities

REFERENCES

38 U.S.C. § 5303

38 U.S.C. §§6103-6105

United States v. McElroy, 40 M.J. 368 (C.M.A. 1994)
38C.F.R.§3.12
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INSTALLATION JURISDICTION

Installation jurisdiction refers to the type of legal authority exercised by the Air Force
over an installation. There are four main types of jurisdiction (arranged from greatest Air
Force authority to least): (1) exclusive federal jurisdiction; (2) concurrent federal jurisdic-
tion; (3) partial federal jurisdiction; and (4) proprietary jurisdiction. Depending on your
installation, more than one type of jurisdiction may apply. Always check with your staff
judge advocate to verify the type of jurisdiction existing on your installation.

Title

Title in relation to a military installation is virtually the same as in a private real estate
transaction. Title simply means legal ownership—the legal right to the use and pos-
session of a designated piece of property.

In most cases, the Air Force has title to the property on which its installations are
located. However, some installations sit on leased property or have portions of the
base sitting on leased property.

The installation civil engineer maintains the deed or lease to the installation. Ques-
tions concerning title to the installation’s real property should be referred to the
servicing staff judge advocate.

Jurisdiction

The concept of jurisdiction is separate and distinct from that of title

Jurisdiction includes the right to legislate (i.e., implement laws, rules, and regula-
tions) and to enforce those laws. Having title does not necessarily include legislative
jurisdiction.

Sources of Legislative Jurisdiction

Article |, Section 8, Clause 17, of the United States Constitution confers upon Congress
the power to exercise legislative jurisdiction over federal property. The government
can acquire the right to exercise legislative jurisdiction in three ways.

-~ Purchase and Consent: The federal government purchases the property, and the
state legislature consents to giving the federal government jurisdiction

-- Cession: After the federal government acquires title to property, the state may
cede jurisdiction, in whole or in part, to the federal government. The federal
government can later retrocede jurisdiction back to the state. 10 U.S.C. § 2683.
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Prior to 1940, it was presumed that jurisdiction was ceded at the time the govern-
ment acquired the property. Since 1940, however, there must be an affirmative
acceptance of jurisdiction before the federal government will have legislative
jurisdiction. 40 U.S.C. § 3112. Check the deed to determine when the federal
government acquired the property.

-- Reservation: At the time the federal government ceded property to establish
a state, particularly in the western United States, it reserved some of the land
as federal property. In these cases, the federal government retained legislative
jurisdiction over the property it reserved. Again, check the deed.

Types of Legislative Jurisdiction

- Theinquiry does not stop with determining if the federal government has legislative
jurisdiction. It is also necessary to determine what type of jurisdiction it has. There
are four types of legislative jurisdiction.

--  Exclusive Jurisdiction: As the term implies, this type of jurisdiction gives the
federal government sole authority to legislate. Unless exclusive jurisdiction was
reserved at the time land was granted to the state, it is necessary to go back to
the state for exclusive jurisdiction. The state may have elected to reserve some
authority, e.g., authority to serve civil and criminal process on the property. If
the state failed to reserve such authority, it is waived. For some years now, it has
been federal policy not to acquire exclusive jurisdiction. While at first blush this
may seem odd, there are legitimate reasons for the policy. For instance, state and
local authorities may be better able to deal with particular situations than the
federal government, e.g., child welfare services, domestic relations matters, etc.

-- Concurrent Jurisdiction: Both the state and federal governments retain all their
legislative authority. In the event of conflict, the federal government prevails
under the Supremacy Clause of the Constitution. U.S. Const. Art. VI, cl. 2.

-~ Partial Jurisdiction: Both the state and federal government have some legislative
authority, but neither one has absolute power. For instance, the state may have
reserved the authority to impose and collect taxes, or it may have ceded only
criminal jurisdiction over the property. Again, federal supremacy applies in the
event of a conflict.
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-~ Proprietary Jurisdiction: In this case, the United States is like any other party who
has only a possessory interest in the property it occupies. The United States is
simply a tenant with virtually no legislative authority. The federal government
maintains immunity and supremacy for inherently governmental functions. The
only federal laws that apply are those that do not rely upon federal jurisdic-
tion, e.g., espionage, bank robbery, tax fraud, counterfeiting, etc. However, the
installation commander can still exclude civilians from the area pursuant to the
commander’s inherent authority.

REFERENCES

U.S. Const. Art. 1, § 8, cl. 17

U.S. Const. Art. VI, cl. 2

10 U.S.C. § 2683

40 U.S.C. § 3112

Greer v. Spock, 424 U.S. 828 (1976)

AF132-9001, Acquisition of Real Property (27 July 1994)
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FEDERAL MAGISTRATE PROGRAM

The federal magistrate program provides a means of enforcing discipline on base with
respect to civilian criminal misconduct. The availability of the program depends on the
location and jurisdiction of the base, the type and locale of the offense, and the status
of the offender.

How Magistrate Court Works

- Federal magistrate court is an alternative to prosecution in federal district court.
Magistrate court generally provides a more expeditious and cost-effective forum
than district court for minor civilian criminal misconduct.

- Military members on Title 10 orders should NOT be prosecuted for criminal offenses
in U.S. magistrate court

- Prosecution in magistrate court requires the consent of the defendant

- United States magistrate judges normally try misdemeanor offenses (offenses for
which the authorized penalty does not exceed 1 year of imprisonment)

- Air Force judge advocates, when designated by the United States Attorney for the
area of the base to act as Special Assistant United States Attorneys (SAUSAs), may
prosecute cases in magistrate court

-~ Prosecution by Air Force judge advocates in U.S. District Court is permissible with
MAJCOM Staff Judge Advocate approval

- Where an installation magistrate court program is established, the installation
commander should execute a memorandum of understanding (MOU) with the U.S.
Attorney covering responsibilities and procedures for trials in U.S. magistrate court

Federal Magistrate Program Jurisdiction

- Criminal actions committed by civilians on a military installation may be handled
in federal court, contingent upon the jurisdictional status of the installation and
whether the crime in question violated state or federal law

-- Federal Statutes Without Territorial Jurisdiction Requirements: Prosecuted in
federal court regardless of the installations jurisdictional status, e.g., counterfeit-
ing, espionage, sabotage, bribery of federal officers
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-- Federal Statutes With Territorial Jurisdiction Requirements: May be prosecuted in
federal court if the installation where the crime occurs has appropriate jurisdic-
tion, e.g., exclusive or, in most cases, concurrent jurisdiction

--- If the federal government has only proprietary jurisdiction, federal statutes
that rely on territorial jurisdiction may not be enforced in federal court. Such
offenses may be prosecuted only in state court.

--- If the federal government has exclusive jurisdiction, the state may not pros-
ecute offenses committed on the installation. Federal courts provide the
only remedy.

-- State Statutes: Generally, state law crimes will be prosecuted in state court,
however, most state law violations can be handled in federal court under the
Assimilative Crimes Act, 18 U.S.C. § 13

--- Makes violating a state statute on an installation with exclusive jurisdiction
a federal offense and allows prosecution of state-only crimes

--- This is available where the conduct does not otherwise violate a federal
statute

- State vehicular and pedestrian traffic laws are expressly adopted and made applicable
on military installations having concurrent or exclusive federal jurisdiction under the
provisions of 18 U.S.C. § 13. In those states where violations of traffic laws are not
considered criminal offenses and cannot be assimilated, DoDD 5525.4 adopts the
vehicular and traffic laws of such states and makes these laws applicable to military
installations having concurrent or exclusive federal jurisdiction.

REFERENCES

18U.S.C.§13

32 C.F.R. §634.25

DoDD 5525.4, Enforcement of the State Traffic Laws on DoD Installations (2 November 1981),
incorporating Change 1, 31 October 1986

AF136-703, Civilian Conduct and Responsibility (18 February 2014)

AF151-905, Use of Magistrate Judges for Trial of Misdemeanors Committed by Civilians
(30 September 2014)
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COURT-MARTIAL JURISDICTION UNDER THE UCMJ

The UCMJ applies at all times and at all places to active duty military members, as well
as to reservists in activated status and national guardsmen in “Title 10" federal status.
Court-martial jurisdiction rests upon two primary considerations: (1) commission of an
offense under the UCMJ; and (2) military status of the person who committed the offense
at the time the offense was committed.

Types of Jurisdiction

- Military Offenses RCM 201(d)(1): Courts-martial have exclusive power to hear and
decide “purely military offenses”

- Nonmilitary Offenses RCM 201(d)(2): Crimes that violate both the UCMJ and local
criminal law may be tried by a court-martial, a civilian court, or both

-- Double Jeopardy for court-martial and federal court prosecution of same
misconduct

--- A military member may NOT be tried for the same misconduct by both
a court-martial and another federal court because that would constitute
“double jeopardy”because the same sovereign (i.e., the federal government)
would be prosecuting the accused twice for the same misconduct

-~ No Double Jeopardy for court-martial and state/foreign court prosecution of
same misconduct

--- A military member MAY be tried for the same misconduct by both a court-
martial and state court. However, if a military member was tried by a state
court and jeopardy attached, regardless of the outcome, as a matter of policy,
SecAF approval is required before proceeding with a court-martial. AFI
51-201, Administration of Military Justice, para.2.6.3.If the case was dismissed
before jeopardy attached, SecAF approval is not necessary.

-- Host nation treaties and status of forces agreements (SOFAs) govern exercise of
jurisdiction over military members overseas

136 The Military Commander and the Law



Jurisdiction Over the Offense (RCM 203)

- Courts-martial may try any offense under the UCMJ, and in general courts-martial,
the law of war

- Jurisdiction in a court-martial is based solely on the accused’s status as a person
subject to the UCMJ, and not the “service-connection” of the charged offense

Jurisdiction Over the Person (RCM 202)

- General Rule: UCMJ, Article 3(a) authorizes court-martial jurisdiction in all cases in
which the service member was subject to the UCMJ at the time of the offense and is
subject to the UCMJ at the time of trial. Article 2 of the UCMJ lists classes of persons
who are subject to the UCMJ.

- Fraudulent Enlistment: UCMJ, Article 2(c) provides that, notwithstanding any other
provision of law, a person serving with the armed forces is subject to the UCMJ until
such person’s active duty service has been terminated in accordance with law or
regulations promulgated by the SecAF if the person:

-~ Submitted voluntarily to military authority;

--  Met the mental competence and minimum age qualifications at the time of
voluntary submission to military authority;

-- Received military pay or allowances; and
-~ Performed military duties

Air Force Reserve

- Articles 2(a)(1) and 2(a)(3), UCMJ, extend court-martial jurisdiction over reservists
whenever they are in Title 10 status (meaning that they are on inactive duty training
(IDT), active duty (AD), or annual tour (AT)). See also RCM 202 and 204(b)(1) and AFI

51-201, para. 2.9, Jurisdiction over Air Force Reserve and Air National Guard Members.

- Article 2(d), UCMJ, authorizes a member of the reserve to be ordered to active duty
for nonjudicial punishment, Article 32 investigation, and trial by court-martial

- The Air Force has placed certain restrictions on involuntary recall of reserve
members
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- An Air Force Reserve member may be ordered to active duty by an active
component general court-martial convening authority. AF1 51-201, para. 2.9.4.

--- An Air Force Reserve member recalled to active duty for court-martial may
not be sentenced to confinement, or be required to serve a punishment
consisting of any restrictions on liberty during the recall period of service,
without approval of SecAF. The staff judge advocate (SJA) will coordinate
approval, as needed, to recall an Air Force Reserve member for court-martial
when the sentence may include confinement. AFI 51-201, para. 2.9.5.

--- Do not involuntarily recall Air Force Reserve members to active duty solely
for nonjudicial punishment or summary court-martial, although major com-
mand commanders or equivalents may grant waivers to this restriction in
appropriate cases. AFI 51-201, para. 2.9.3.

-~ When determining whether the commander has UCMJ jurisdiction over the mem-
ber, the commander must determine two facts: (1) military status at time of the
offense and (2) military status as of the time of court-martial

-— Military Status at Time of Offense: Was the member in military status at the
time he or she committed the alleged misconduct? If not, then no UCMJ
jurisdiction exists.

---- Amember in active status (e.g., special tour, annual tour) is subject to the
UCMJ from the beginning to the end of the tour, 24 hours a day

---- Generally, a member performing IDT or a unit training assembly (UTA)
is subject to the UCMJ from the beginning to the end of the duty day,
e.g., 0730 - 1630

---- Even if no UCMJ jurisdiction exists, commanders always have jurisdiction
to perform administrative actions and can hold members accountable
by using a variety of adverse administrative actions such as letters of
counseling, admonishment, reprimand, etc.

--- Military Status at the Time of Court-Martial/NJP: Will the member be in mili-
tary status at the time the commander will impose punishment?

-— Commanders can always ask whether the member will voluntarily submit
to UCMJ jurisdiction by extending his/her tour or IDT/UTA
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---- Commanders can wait until the member’s next scheduled training to
impose Article 15 punishment

---- If the member is under orders, the commander can involuntarily extend
the member to impose Article 15 punishment before the orders expire

- If the member is performing an IDT or a UTA, the member cannot be
extended because there are no orders to extend

Air National Guard (ANG)

- A member of the ANG is subject to court-martial jurisdiction only when in federal
service. UCMJ Art. 2(a)(3), 10 U.S.C. §§ 12301, 12401.

-~ ANG members serve in one of two federally funded duty capacities:

--- State Duty Status: Referred to as “Title 32" status

--- Federal Duty Status: Referred to as “Title 10" status

-~ When ANG members are performing state duty (state active duty or Title 32) they
are subject to their state codes of military justice

-~ Itis very important to coordinate with your local SJA when addressing ANG mili-
tary justice matters to ensure jurisdiction over that person

Retirees

- Court-martial jurisdiction continues over retired Regular Air Force personnel entitled
to military pay. UCMJ Art. 2(a)(4), (5).

- Retired members should not be court-martialed unless their conduct clearly links
them with the military or is adverse to a significant military interest of the United States

- Commanders should not prefer charges without SecAF approval unless the statute

of limitations (UCMJ Art. 43) is about to run out. The SJA will coordinate approval, as
needed, to recall a retired member for court-martial.
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Termination of Jurisdiction
- General Rule: A valid discharge terminates jurisdiction. There must be:

-- Delivery of a valid discharge certificate;

- Afinal accounting of pay; and

--  Completion of the clearing process required by appropriate service instructions
- Exceptions: UCMJ Art. 3

-~ The member was subject to the UCMJ at the time of the offense and is subject
to the UCMJ at the time of trial

- Afraudulently obtained discharge does not terminate military jurisdiction
-~ An Air Force Reserve member is not, by virtue of the termination of a period of

active duty or inactive-duty training, “shielded” from jurisdiction for an offense
committed during such period of active duty or inactive-duty training

Statute of Limitations (UCMJ Art. 43)

- General Rule - Nonjudicial Punishment: Imposition of NJP within 2 years of offense

- General Rule — Court-Martial: Preferral of charges within 5 years of offense

- Exception: There is no statute of limitation for a person charged with murder, rape,
sexual assault, rape or sexual assault of a child, and any other offense punishable
by death

REFERENCES

U.S. Const. amend. V

UCMJ Arts. 2, 3, and 43

10 U.S.C. § 12301, 12401

Solorio v. United States, 483 U.S. 435 (1987)

Rules for Courts-Martial 201-204 (2015)
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AF151-201, Administration of Military Justice (6 June 2013), including AFI51-201_AFGM2016-01,
3 August 2016
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A COMMANDER’S GUIDE TO THE AFOSI

The Air Force Office of Special Investigations (AFOSI) provides specialized investigations
and services to protect Air Force and DoD personnel, operations, and interests. AFOSI
is the designated Military Criminal Investigation Organization (MCIO) for the Air Force.
Select AFOSI agents are also members of the Special Victim Investigation and Prosecution
(SVIP) capability, in accordance with DoD policy.

Organization

- Removed from command channels as an independent, centralized organization to
ensure unbiased investigations

- Accountable to the Secretary of the Air Force (SecAF) and organized under the over-
sight of SAF/IG, but has independent statutory and regulatory authority to conduct
criminal investigations and counterintelligence activities

- Missions include investigating allegations of criminal activity and fraud, as well as
counterintelligence and specialized investigative activities, counter-drug activities,
protective service operations, and integrated force protection

Requesting AFOSI Investigative Service

- Any Air Force commander responsible for security, discipline, or law enforcement
may request investigative support

-- Investigations initiated on authority of AFOSI/CC, as delegated to subordinate
AFOSI commanders and special agents in charge

- Only SecAF may direct AFOSI to delay, suspend or terminate an investigation, unless
the investigation is conducted at the request of DoD/IG

- AFOSlI briefs Air Force commanders on the progress of investigations affecting their
command as necessary

- Coordination with AFOSI and the staff judge advocate (SJA) is required prior to
commanders reassigning a person subject to an AFOSI investigation or ordering/
permitting a commander directed inquiry/investigation when there is ongoing AFOSI
investigation
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- AFOSl investigative responsibilities

Generally, AFOSI will only investigate major offenses

-- Initiates investigation into ALL allegations of sexual assault that occur within its
jurisdiction, regardless of the severity of the allegation

- Minor offenses are normally handled by Security Forces, Office of Investigations
(SFOI)

-- Coordination between AFOSI and SFOI is required to make best use of inves-
tigative resources, taking into consideration technical expertise, investigative
capability, and available manpower

Mutual Support Agreements
- Command Role:

-- AFOSI requests, and the appropriate commander or magistrate issues, search
and seizure authorizations based on probable cause requirements. Include the
SJA in every case involving a probable cause determination.

--  Operations Security (OPSEC) of AFOSI investigations is critical
--- Knowledge of an ongoing AFOSI investigation by unnecessary parties may

jeopardize operations and compromise efforts to neutralize criminal or

counterintelligence threats

-— Exposure of AFOSI sources/agents/witnesses and investigative techniques
could place persons and evidence at risk

--- Restrict information to base/staff officials on a strict “need-to-know” basis
-- Crime scene protection support

--—- AFOSI depends on command support and resources to protect crime scenes

--- Untrained, though well-intentioned, personnel who disturb or change the

physical environment or handle objects at the crime scene can alter or
destroy critical evidence
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-~ Security Forces are usually the first responders who secure and protect the scene
for AFOSI

- Exclude witnesses, curiosity seekers, and limit to minimum number of autho-
rized personnel necessary (e.g., medical, fire department)

--- Rank or official position alone should not justify entry
-~ Protection of agent’s grade
--- Mission success is enhanced by concealing the rank of AFOSI special agents

--- Commanders are required to ensure special procedures exist to protect
agents’ personnel, medical, and other administrative records

--- Host commander may authorize permanent or temporary housing in officer’s
quarters

--- AFOSI personnel may wear civilian clothes while performing their duties
--  Complaints against AFOSI personnel should be referred to the person’s immedi-
ate commander for thorough and expeditious investigation by AFOSI, which has

its own internal affairs section

- AFOSI Support to Command:

-- AFOSI developmental files

-— Preliminary inquiry initiated by AFOSI/CC or Region/CC and used to examine
situation to determine if there is criminal activity warranting an investigation

--- Information systematically collected on specific types of offenses or targets,
typically using confidential informants or undercover agents

--- Information analyzed to determine need for individual substantive cases
--  Child abuse/neglect

--- Assist command in family advocacy program
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- All allegations of serious child abuse or neglect must be reported to AFOSI,
regardless of origin of complaint (personnel of family support and child care
centers, equal opportunity, medical, etc.)

---- AFOSI has greater access to certain records

---—- AFOSI can provide fact-finding role to assist command and staff to make
decisions

Special Victim Investigation and Prosecution (SVIP) Capability

- DoD policy requires each military service to maintain a SVIP capability comprised of
specially trained MCIO investigators, judge advocates, paralegals, and victim/witness
assistance personnel in support of victims of rape, sexual assault, child sex assault,
and other crimes of serious violence

- SVIP Process: MCIO investigators collaborate with assigned specially trained
judge advocates, DoD Sexual Assault Response Coordinators (SARCs), Sexual
Assault Prevention and Response Victim Advocates (SAPR VAs), Family Advo-
cacy Program (FAP) managers, and domestic abuse victim advocates (DAVAs),
as appropriate, during all stages of the investigative and military justice process
for “covered offenses”

--  "Covered Offenses”:

--- Unrestricted reports of adult sexual assault

--- Unrestricted reports of domestic violence involving sexual assault and/or
aggravated assault with grievous bodily harm

--- Child abuse involving child sexual assault and/or aggravated assault with
grievous bodily harm

- AFOSl is the MCIO for the Air Force SVIP
AFOSI’s Specialized Functions
- Sole manager of USAF polygraph program

- Specially trained mental health professionals using supervised cognitive interviews
or forensic hypnosis as an aid to witness or victim memory enhancement
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Provide law enforcement and counterintelligence support for USAF nuclear envoys

Regionally located investigators serve as specialists in the investigation of cybercrime,
e.g., computer network intrusions and computer media search and seizure

Forensic Science Consultants:

-- Regionally located experts with forensic sciences masters degrees
-- May provide consultation, training, or specialized investigative techniques

Technical Services:

--  Process and support requests to intercept wire, oral, or electronic communica-
tions for law enforcement or counterintelligence purposes

-- Technical surveillance countermeasures

- Detection and neutralization of technical surveillance devices deployed
against Air Force facilities

--- Conducts security vulnerability surveys

Protective Services:

- Provides threat assessments; protects designated Air Force officials; protects
foreign official guests of DoD in the continental United States (CONUS)

- Provides assessments and estimates on terrorist and foreign intelligence threats
to Air Force deployments, exercises, weapons facilities, and other base facilities
upon request. HQ AFOSI/JA, not the base legal office, provides legal advice for
counterintelligence operations

Security Violations:

-- AFOSlinvestigates all security incidents of espionage, suspected compromise of
special access information, or deliberate compromise of classified information

-- Does not investigate routine security violations
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AFOSI Policy Information

- Apprehension/Arrest:

-- Civilian special agents are authorized to arrest civilians under many circumstances.
However, not all detachments have civilian agents. In addition, this authority will
be used judiciously and only when necessary.

--- Civilian agents’authority is derived from 10 U.S.C. § 9027

- Military agents’ authority is derived from the Manual for Courts-Martial

--- Limited to individuals subject to UCMJ, not family members or nonmilitary
U.S. citizens

--- Only if required by operation or emergency (security forces routinely do so
at AFOSI’s request)

--- Military law enforcement personnel may temporarily detain civilians sus-
pected of on-base offenses until civilian authorities arrive

- Arming:

-~ AFPD 71-1 authorizes agents to carry Government issued or approved privately
owned firearms (including concealed) for duties

- AFOSI offices required to maintain at least one handgun and ammunition for
each agent assigned

-- Weapons stored within AFOSI facilities or in security forces armory if the local
detachment is inadequate for security purposes

- Sources and Undercover Agents:

-~ Human sources of information may be overt (official) or covert (confidential)

-~ AFOSI undercover agents are specially trained to perform duties
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-~ OPSEC and safety concerns dictate identity protections
--- Investigative reports may conceal identities of sources; release of identities
requires either concurrence of AFOSI detachment commander/special agent

in charge or an order from a military judge

--- Threatened Airman Program is a personnel program; AFOSI provides threat
validation and assessment as prelude to reassignment action

Types of AFOSI Reports

- Routinely Provided:

-- Information routinely provided to commanders and their representatives
(e.g., SJA)

- Interim Case Reporting:

-~ AFOSI may up-channel internal reporting of special interest cases where publicity
or Congressional interest is expected

- Informs HQ AFOSI, Air Staff, commanders, and other agencies of significant mat-
ters affecting Air Force and DoD

-~ Separate and distinct from major command up-channel reporting

- Report of Investigation (ROI):

--  Provided to command officials when investigation is complete
-- Information obtained through investigation and witness interviews
-~ No recommendations or suggestions on appropriate command action

- Special Reports:

--  Provided by HQ AFOSI highlighting a particular kind of investigative activity and
pinpointing problems so commanders can better handle them

-~ Provides description of weaknesses or susceptible areas under command to alert

functional managers for possible correctional or remedial actions, e.g., fraud
information reports, narcotics information reports, and narcotics briefs
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- Reports requested by the Air Staff or other senior Air Force or DoD officials con-
taining in-depth analysis of some area of concern Air Force-wide, e.g., damage
to AF aircraft

- Command Reporting of Actions Taken:

-~ Commanders must provide AFOSI with a report of action taken

-- Allows AFOSI to ensure command action is included in appropriate national
level databases

Release of Information

- AFOSlI records are “For Official Use Only” and should be treated as sensitive records
covered by Privacy Act

- Safeguarding, handling, and releasing information from AFOSI reports:

- May bereleased in whole or in part, only to persons who require access for official
duties

- Refer all requests for release to non-Air Force officials to the servicing AFOSI
detachment

--- In the absence of a governing agreement, only HQ AFOSI may authorize
release outside the Air Force; or release or deny information under Freedom

of Information Act (FOIA) or Privacy Act (law enforcement records exemption)

--- SJAs must appropriately redact Report of Investigation (ROI) prior to release
to defense attorneys for discovery

- Press or news inquiries for information require close coordination between public
affairs, SJA, and AFOSl in all cases
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FUNCTIONS OF THE AREA DEFENSE COUNSEL

The area defense counsel (ADC) program provides Air Force members with free, confi-
dential, and independent legal representation. Airmen suspected of a criminal offense
or facing an adverse administrative action receive legal advice from an experienced,
certified judge advocate.

- The ADC represents Air Force members in the following areas:

-~ Courts-martial

-- Administrative discharge actions

-~ Article 32 investigations

-- Article 15 actions

-- Criminal investigations or interrogations (when a service member requests a
defense counsel pursuant to the service member’s right not to self-incriminate
under Article 31, UCMJ)

-~ Any other adverse administrative action for which legal counsel is required or
authorized, including but not limited to Letters of Counseling, Admonition, or
Reprimand, Unfavorable Information Files, Control Rosters, Referral Performance
Reports, administrative demotions, and Flying Evaluation Boards

- All ADCs are assigned outside the local chain of command and maintain an office
physically separate from the base legal office to avoid conflicts of interest or com-
mand influence

--  The ADC'’s responsibility is to zealously and ethically represent the client, which
may include meeting with or advocating directly to commanders and unit
leadership

-- Acting as legal representative for the client alone, the ADC is ethically prohibited

from sharing any details of the representation of the client or any confidential
client communications with third parties, unless specifically authorized to do so
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- Air Force members facing any type of investigation or adverse administrative action
should be promptly referred to the ADC

-- Civilians are not entitled to ADC representation

- Resources permitting, the ADC at Air Force Reserve Command, Robins Air Force
Base, Georgia will represent reservists facing administrative discharge action;
reservists facing military criminal investigation or any other adverse administra-
tive action will generally be represented by the ADC responsible for servicing
that member’s reserve unit

- The ADC program requires strong command and staff judge advocate (SJA) support
to maintain the integrity and fairness of the military justice system

- The ADCis available, subject to workload and client confidences, to help educate the

base population on the military justice system and the ADC's function

REFERENCE
AF1 36-3208, Administrative Separation of Airmen (9 July 2004), incorporating through Change 7,
2 July 2013, including AFI136-3208_AFGM2016-01, 24 June 2016
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MILITARY MAGISTRATE PROGRAM

Military magistrates may be appointed by an installation commander who is either a
special or general court-martial convening authority, or the installation commander at
Air Force Reserve Command bases and stations. A military magistrate’s primary duty is to
determine whether probable cause exists to issue search, seizure, and/or apprehension
authorizations in criminal investigations and, if so, to issue such authorizations.

- The installation commander may appoint a maximum of four officers, of “judicial
temperament,” to serve as military magistrates for the installation

- Absent general court-martial convening authority (GCMCA) approval, a magis-
trate must be in the grade of lieutenant colonel or above

-- A magistrate may not be a chaplain, security forces member, staff judge advocate
personnel, Air Force Office of Special Investigation (AFOSI) agent, or convening
authority

- Appointment must be in writing, specifying the name (not position) of the mag-
istrate and the installation over which the magistrate has authority

- If more than one magistrate is appointed for a single installation, each exercises
concurrent authority with the other and with the installation commander

- Once appointed, magistrates are authorized to issue probable cause search, seizure,
and/or apprehension authorizations based upon written or oral statements or any
other evidence or information made known to the magistrate

-- Magistrates may exercise this authority concurrent with installation commander,
but the availability of the installation commander is not required for the mag-
istrate to act

-- Magistrates must be neutral and detached and remain impartial when granting
search and seizure or apprehension authorization in a particular case

-- Magistrates may grant search and seizure or apprehension authority either
orally or in writing, usually via AF Form 1176, Authority to Search and Seize, and
AF IMT 3226, Authority to Apprehend in Private Dwelling. If conditions permit,
verbal authorizations should generally be memorialized in writing as soon as
practicable.
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- Eachinstallation’s staff judge advocate will brief and train the magistrate on his or her
duties when appointed and thereafter when appropriate, as well as provide detailed
legal advice regarding each individual probable cause determination

REFERENCES

Military Rules of Evidence 315 (2015)

Military Rules of Evidence 316 (2015)

Rule for Courts-Martial 302 (2015)

AF151-201, Administration of Military Justice (6 June 2013), including AFI51-201_AFGM2016-01,
3 August 2016

AF Form 1176, Authority to Search and Seize (2 March 2016)
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NATIONAL SECURITY CASES

Commanders contemplating disciplinary or administrative action against military mem-
bers or civilian employees that could lead to discharge or removal from the Air Force must
first obtain permission to proceed when the member or employee holds a special access.
“Special access”includes Sensitive Compartmented Information (SCl) access, Single Inte-
grated Operational Plan-Extremely Sensitive Information (SIOP/ESI), HQ USAF/XO special
access programs, research and development (R&D) special access programs and Air Force
Office of Special Investigation (AFOSI) special access. Do not take action on personnel
who now hold or have held certain access within the periods specified until approval is
obtained from the appropriate special access program identified in AFI 31-501, Personnel
Security Program Management, para. 8.9.

Obtaining Permission to Proceed in Courts Martial, Administrative Discharges, and
Civilian Removal Actions

- Commanders send a written request to the appropriate special access program(s)
functional office for permission to proceed with further processing, including the
information required by AFl 31-501, para. 8.9.1. Involve the unit security manager
and the special access program manager in the collection and processing of this
type of information.

- Expeditious processing of such requests must be pursued to comply with speedy
trial rules in criminal cases and restrictive time requirements in civilian removal cases.
Normally, no more than 15 days should elapse between the date of initiation request
and the approval/denial by the Office of Primary Responsibility (OPR).

- Voluntary separation requests by officers (AFl 36-3207, Separating Commissioned
Officers) and enlisted members (AFI 36-3208, Administrative Separation of Airmen)
will not be handled under these procedures unless they are in lieu of adverse action

- Periodic reporting by the unit commanders should advise the parent MAJCOM and
decision authority of any changes to the proposed action every 90 days until the
action has been completed

Actions Permitted Pending Decision to Proceed
- Courts-martial: In general or special courts-martial, command may process the case
through preferral of charges and an Article 32 preliminary hearing, if applicable, but

may not refer charges without permission to proceed. These restrictions do not apply
to summary courts-martial.
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- Officer Discharges: The show cause authority may not initiate the discharge, issue a
show cause memorandum, or otherwise require officers to show cause for retention
until the appropriate action office grants authority to proceed

- Enlisted Discharges: In “notification” cases, the commander may process the action
through giving the member notice of the proposed discharge, obtaining the
member’s response, scheduling necessary appointments, and conducting those
appointments. However, the separation authority may not approve the discharge
until permission to proceed is granted. In “board hearing” cases, the commander
may similarly process the action through giving the member notice of the proposed
discharge, obtaining the member’s response, scheduling necessary appointments,
and conducting those appointments. The convening authority may not convene the
board until authority to proceed is obtained.

- Civilian Removals: Commanders must coordinate with the servicing civilian personnel
flight to compose the message to forward to the appropriate Air Force OPR, seeking
authority to proceed. Under no circumstances may a “notice of proposed removal”
be issued until authority to proceed is obtained.

Judge Advocate Notifications in Certain National Security Cases

- Any case with potential to be a national security case must be reported immediately
to AFLOA/JAJM, by the local staff judge advocate (SJA). Such cases include:

- Aiding the Enemy (UCMJ Art. 104)

-~ Spying (UCMJ Art. 106)

--  Espionage (UCMJ Art. 106a

--  Sabotage (UCMJ Art. 108; 18 U.S.C. § 2155)
-~ Subversion (UCMJ Art. 94)

-- Violations of punitive instructions, regulations, or criminal statutes concerning
classified information, or U.S. foreign relations (UCMJ Art. 92)
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- DoDI 5525.07 requires coordination between DoD and Department of Justice (DOJ)
of the investigation and disposition of significant cases. Early reporting to AFLOA/
JAJMis essential because national security cases often involve issues such as searches,
seizures, immunity grants, polygraphs, etc., as well as the decision whether to pros-
ecute and, if so, which department will prosecute. Under no circumstances should a
unit commander or an SJA take action initiating the court-martial process in a case
potentially involving national security issues until AFLOA/JAJM has coordinated the
case with DOJ through appropriate DoD channels.

REFERENCES

Manual for Courts-Martial, United States (2012)

DoDI 5525.07, Implementation of the Memorandum of Understanding (MOU) Between the
Departments of Justice and Defense Relating to the Investigation and Prosecution of Certain
Crimes (18 June 2007)

AF131-501, Personnel Security Program Management, Chapter 8 (27 January 2005), incorporating
through Change 2, 29 November 2012, including AFGM2015-1, 20 November 2015

AF136-3207, Separating Commissioned Officers (9 July 2004), incorporating through Change 6,
18 October 2011

AF1 36-3208, Administrative Separation of Airmen (9 July 2004), incorporating through Change 7,
2 July 2013, including AF136-3208_AFGM2016-01, 24 June 2016

AF151-201, Administration of Military Justice (6 June 2013), including AFI51-201_AFGM2016-01,
3 August 2016
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SEXUAL ASSAULT PREVENTION AND RESPONSE

Sexual assault is criminal conduct. It falls well short of the standards America expects of
its men and women in uniform and civilian members. It violates Air Force Core Values.
Inherent in our Core Values of Integrity First, Service Before Self, and Excellence in All We
Do is respect: self-respect, mutual respect, and respect for our Air Force as an institution.
Our core values and respect are the foundation of our Wingman culture; a culture in which
we look out for each other and take care of each other. Incidents of sexual assault corrode
the very fabric of our Wingman culture; therefore we must strive for an environment
where this behavior is not tolerated and where all Airmen are respected.

- Air Force Sexual Assault Prevention and Response policy and responsibilities apply
to all levels of command and all Air Force organizations and personnel, including
active duty, Air Force government civilian employees, Air Force Academy, Air National
Guard, and Air Force Reserve components while in federal service

- Installation commanders will implement local sexual assault prevention and response
programs. The installation vice commander or equivalent may be designated as the
responsible official to act for the installation commander and supervises the Instal-
lation Sexual Assault Response Coordinator.

Definition of Sexual Assault

- Sexual assault is the intentional sexual contact, characterized by use of force, threats,
intimidation, abuse of authority or when the victim does not or cannot consent. It
includes rape, forcible sodomy (oral or anal sex), and other unwanted sexual contact
that is aggravated, abusive or wrongful (to include unwanted and inappropriate
sexual contacts), or attempts to commit these acts.

- This definition is for training and educational purposes only and does not affect in any
way the definition of any offenses under the UCMJ. Commanders are encouraged to
consult with their staff judge advocate for complete understanding of this definition
in relation to the UCMJ.

Installation Sexual Assault Prevention and Response Office

- Sexual Assault Response Coordinator (SARC)

--  The SARC serves as the single point of contact for integrating and coordinating

sexual assault victim care from an initial report of sexual assault, through disposi-
tion and resolution of issues related to the victim’s health and well-being
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-~ Reporting directly to the installation vice wing commander, the SARC imple-
ments and manages the installation level sexual assault prevention and response
programs

--  The SARC is responsible for assisting commanders in meeting annual sexual
assault prevention and response training requirements

--  The SARC is responsible for ensuring a victim support system that provides a
24 hours a day/7 days a week sexual assault response capability for all victims
that fall under the SAPR program within his/her designated area of responsibility

--  The SARC will provide updates to the victim and commanders as appropriate
and in accordance with Air Force policy

--  The SARC will supervise the Sexual Assault Prevention and Response Victim
Advocate (VA) and Volunteer Victim Advocates (VVA)

- Sexual Assault Prevention and Response VA and VVAs
-- Responsibilities of SAPR VAs and VVAs include providing crisis intervention, refer-
ral, and ongoing non-clinical support, including information on available options
and resources to assist the victim in making informed decisions about the case.

VA services will continue until the victim states support is no longer needed.

--  SAPRVAs and VVAs must possess the maturity and experience to assist in a very
sensitive situation

--- SAPRVAs are GS-11 civilian employees who work full-time in the SAPR office
-— VVAs are volunteers
---- Only active duty military personnel and DoD civilian employees selected
by the SARC may serve as VVAs. They cannot be assigned to the legal
office, Area Defense Counsel, Investigator General (IG), Air Force Office
of Special Investigations (AFOSI), Security Forces Squadron (SFS), Equal
Opportunity (EO) office, or wing chaplain’s office.

---- Individuals on G-series orders, first sergeants, and chief master sergeants
cannot serve in this capacity

---- Medics can serve as VVAs if they do not participate in“direct patient care”
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- SAPRVAs and VVAs do not provide counseling or other professional services to
a victim. Appropriate agencies will provide clinical, legal, and other professional
services.

--  SAPR VAs and VVAs may accompany the victim, at the victim’s request, during
investigative interviews and medical examinations

- SARGs', SAPR VAs, and VVAs’ communications with victims (of a sexual or violent
offense) are privileged under Military Rule of Evidence 514 when the communication
is intended to be confidential and the perpetrator is a military member. Consult the
local legal office for additional exceptions to this general rule.

Commander’s Response to Allegations of Sexual Assault
- Commanders notified of a sexual assault must take immediate steps to ensure the
victim's physical safety, emotional security, and medical treatment needs are met,

and that the AFOSI or other appropriate criminal investigative agency is notified

--  Commanders and anyone in the victim’s chain of command are mandatory
reporters that must report a sexual assault to AFOSI

-~ Commanders and others in the victim’s chain of command cannot keep a report
of sexual assault restricted

-~ Commanders should also refer to the section of this chapter titled “Command
Response to Sexual Assault” for further details regarding their responsibility

- The appropriate commanders should determine whether temporary reassignment
or relocation of the victim or subject is appropriate

- Commanders should consider whether no contact orders or Military Protective
Orders (DD Form 2873) are required

- Personnel Reliability Program (PRP): A sexual assault victim certified under the PRP
is eligible for both the restricted and unrestricted reporting options

-- If electing restricted reporting, the victim is required to advise a medical clinic
provider of any factors that could have an adverse impact on the victim’s per-
formance, reliability, or safety while performing PRP duties. If necessary, the
medical clinic will inform the commander that the person in question should be
temporarily suspended from PRP status, without revealing that the person is a
sexual assault victim, thus preserving the restricted report.
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- Required Reports:

-~ 24-Hour NortiricaTioN: The SARC will complete and submit the 24-hour Notifi-
cation for all restricted or unrestricted reports to the Installation Commander
as a standalone report via an encrypted, unclassified e-mail. The Installation
Commander will forward a copy to the MAJCOM SARC who will forward to the
MAJCOM/CV and AF/CVS.

-- SExUAL AssAULT INCIDENT Response OVERSIGHT (SAIRO) ReporT: The commander is
responsible for completing an eight-day incident report for all unrestricted and
independent reports in which the victim or subject is a service member.

--- Normally, it will be the victim’s immediate commander that will complete
the SAIRO. However, when the victim is a civilian the subject’s commander
will complete the SAIRO.

--—- The purpose of the SAIRO is to detail the actions taken or in progress to
provide the necessary care and support to the victim of the assault, to ensure
that allegations of sexual assault are referred to the appropriate investigatory
agencies, and to provide initial notification of the serious incident to appro-
priate commanders. AFl 90-6001, Sexual Assault Prevention and Response
(SAPR) Program, Fig. 3.1 and Attachment 3 provide detailed guidance and a
template for the SAIRO.

--- SAIROs are not completed for sexual assault cases handled by the Family
Advocacy Program

-~ CommaNDERs CRTICAL INFORMATION REQUIREMENT (CCIR): The CCIR provides timely
information to Air Force leadership when an allegation of sexual assault meets
specific criteria

--- Criteria include: Involvement of an O-6 commander (or equivalent), potential
for media attention, Congressional involvement, an overturned conviction,

other factors warranting higher level command awareness

--- Thisis a separate report from the 24-hour notification and SAIRO Report listed
above but may be accomplished at the same time

--- A CCIR is provided to the installation Command Post for submission as an
OPREP-3 in accordance with AFI 10-206, Operational Reporting, and the cur-
rent CSAF OPREP-3 Reporting Matrix, Rule 3D

--—- A CCIRis not completed for restricted reports
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SARP Response to Allegations of Sexual Assault

Upon notification if the Victim desires SAPR services

--  The SAPR office will determine program eligibility using the definition listed
above for education and training purposes

--- SAPR services are available to active duty service members, dependents
18 years of age and older, reservists and guardsmen and Air Force civilian
employees. DoD Civilian employees (Army, Navy and Marine), their depen-
dents 18 years of age and older, outside the continental United States
(OCONUS) and contractor employees are eligible in contingency areas if they
are eligible for treatment in the military treatment facility

--- SAPR services are not available for victims who are assaulted by their spouse
and child victims. Due to the heightened risk of violence, those cases are
handled by the Family Advocacy Program (FAP) and must be referred to FAP.

--- Victims can be referred to FAP through command or by the SARC once it is
determined FAP services are the most appropriate care

---- In cases where the subject and victim are unmarried intimate partners,
the case will be referred to FAP

---- However, if the victim chooses not to engage in FAP services, victim may
choose SAPR services

--  The SARC, SAPR VA, or on-call VVA will meet with the victim and discuss the
restricted and unrestricted reporting options

--- Unrestricted Reports: An unrestricted report of sexual assault will result in a
formal investigation and must be reported to AFOSI

---- Any report of a sexual assault made through the victim’s chain of com-
mand, law enforcement, and the AFOSI, or other criminal investigative
service is an unrestricted report

---- The victim can also elect to make an unrestricted report
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--- Restricted Reports: Restricted reports will not be referred to AFOSI for inves-
tigation. A restricted report can only be made to a SARC, SAPR VA, VVA, or
healthcare provider.

---- Restricted reporting is intended to give a victim additional time and
increased control over the release and management of the victim'’s per-
sonal information, and to empower the victim to seek relevant informa-
tion and support to make an informed decision about participating in
the criminal process

---- Only military personnel and Air Force civilian employees may make
restricted reports. Dependents and Reservists not on Title 10 orders
cannot make restricted reports.

-— Restricted reports may be disclosed only under very limited circum-
stances, e.g., a serious or imminent threat to life.

-— Independent Investigations (also referred to as third party reports): Should
information about a sexual assault be disclosed to command or law enforce-
ment from sources independent of the victim (such as a friend or witness),
and an investigation into an allegation of sexual assault is initiated, that
report is considered an independent investigation. An official investigation
may be initiated based on that independently acquired information.

--—- When the SARC or SAPR VA learns that a law enforcement official has
initiated an official investigation that is based upon independently-
acquired information and after consulting with the law enforcement
official responsible for the investigation, the SARC or SAPR VA will notify
the victim, as appropriate

---- If the victim has already made a restricted report, covered communica-
tions from the restricted report will not be released for the investigation
unless the victim authorizes the disclosure in writing or another excep-
tion applies
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Assignment of a Victim Advocate (full-time or volunteer)

--- AVA may be assigned to the victim. To the extent practicable, the assigned
VA will not be from the same unit as the victim.

--- The VA will provide support throughout the process. The VA will provide
referral and ongoing non-clinical support to the victim.

--- Services will continue until the victim indicates services are no longer required,
or the SARC makes this determination based on the victim’s response to offers
of assistance

Other SAPR Related Issues

- Expedited Transfers (ET)

An ET provides victims who file an unrestricted report of sexual assault the option
of a permanent change of station (PCS) or a temporary or permanent change
of assignment (PCA) to a location that will assist with the immediate and future
welfare of the victim, while also allowing them to move to locations that can offer
additional support to assist with healing, recovery, and rehabilitation

An ET is only available for active duty victims

Victims will only be eligible to receive one facilitated ET for an unrestricted report
of sexual assault. Multiple reassignment requests for the same reported incident
are only considered in exceptional circumstances.

Process:

--- The victim, with the assistance of the SARC, makes the request for an expe-
dited transfer

--- The victim’s commander (or equivalent) makes a recommendation to the
host wing/installation commander for approval or disapproval. The victim's
commander should base his or her recommendation upon all available
information, especially that provided by AFOSI, and after consultation with
the staff judge advocate (SJA). The victim's commander should recommend
approval if he or she finds a credible report of sexual assault exists.

--- The host wing/installation commander makes a decision which, if approved,
is forwarded by the victim through the virtual MPF to AFPC for transfer orders
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--- The process from request through host wing/installation commander’s deci-
sion must take no more than 72 hours

--- If disapproved by the wing/installation commander, the victim may appeal
to the first/next general officer in the chain of command. If disapproved at
this level the victim may make a final appeal to the MAJCOM/CV.

- Victims in FAP cases may also request an expedited transfer. The process is the same.
The SARC will facilitate the process which can be found in AFI 40-301, Family Advo-
cacy Program.

- Subjects may be transferred in the best interest of the Air Force. This is a separate
process that is initiated by a commander through the local Military Personnel Flight

(MPF). Additional guidance may be found in AFI 36-2110, Assignments, Attachment 26.

- Case Management Group (CMG) Meetings

-~ SARCs and commanders, along with AFOSI, medical, SJA, and others, meet
monthly to discuss reports of sexual assault on the installation. The CMG is con-
vened to address cohesive emotional, physical, and spiritual care of a victim in
a collaborative environment. The CMG will not discuss FAP, spouse or intimate
partner cases. This CMG is chaired by the host wing or vice wing commander.

- The CMG will also discuss instances of retaliation

-~ Thevictim’'s commander is a mandatory member of the CMG and he/she may not
delegate the responsibility to attend the CMG. Within 72 hours after the CMG the
commander will provide the victim with an update regarding the investigation,
medical, legal, status of an expedited transfer request, any other request made
by the victim, command proceedings regarding the sexual assault from the date
the investigation was initiated until there is a final disposition of the case.

- Retaliation

-- Air Force personnel who file an unrestricted or restricted report of sexual assault
will be protected from reprisal, coercion, ostracism, maltreatment, retaliation,
or threat of reprisal, coercion, ostracism, maltreatment or retaliation, for filing
areport

- If a commander becomes aware of retaliation they may refer the victim to the

SARC, IG, or EO to assist with resolution. If referred to the SARC he or she will
inform, with victim consent, the IG and the SJA.
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- In addition to protections for those who make a report to the SARC, no military
member can retaliate against any alleged victim or other military member who
reports a criminal offense (of any kind)

--- This provision in AFI 36-2909, Professional and Unprofessional Relationships,
also prohibits members from maltreating or ostracizing any person who
reports a criminal offense

--- Aviolation of this provision is considered a violation of a lawful general order
or regulation, which means a violation of the AFI can be punished under
UCMJ, Art. 92

-- At every CMG meeting, the CMG Chair will ask the CMG members if the victim,
witnesses, bystanders (who intervened), SARCs and SAPR VAs, responders, or
other parties to the incident have experienced any incidents of coercion, retali-
ation, ostracism, maltreatment, or reprisals. If any incidents are reported, the
installation commander will develop a plan to immediately address the issue. The
coercion, retaliation, ostracism, maltreatment, or reprisal incident will remain on
the CMG agenda for status updates, until the victim’s case is closed.

Addressing Victim Misconduct:

-- Aninvestigationinto the facts and circumstances surrounding an alleged sexual
assault may develop evidence that the victim engaged in misconduct like under-
age drinking or other related alcohol offenses, adultery, drug abuse, fraterniza-
tion or other violations of instructions, regulations, or orders

- In accordance with the UCMJ, the Manual for Courts-Martial (MCM), and AFls,
commanders are responsible for ensuring victim misconduct is addressed in a
manner that is consistent and appropriate to the circumstances

-- The disposition authority, the commander that makes the determination as to
whether action should be taken and the appropriate level of action, for victim
misconduct is the first O-6 Special Court-Martial Convening Authority in the
chain of command

-~ Commanders have the authority to determine the appropriate disposition of
alleged victim misconduct, to include deferring disciplinary action until after
disposition of the sexual assault case. When considering what corrective actions
may be appropriate, commanders must balance the objectives of holding mem-
bers accountable for their own misconduct with the intent to avoid unnecessary
additional trauma to sexual assault victims and to encourage reporting of sexual
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assaults, the gravity of any collateral misconduct by the victim and its impact on
good order and discipline should be carefully considered in deciding what, if any,
corrective action is appropriate.

-~ Special Victims' Counsel and/or Area Defense Counsel may be representing vic-
tims on matters of victim misconduct

--  Commanders are expected to consult with their servicing staff judge advocate
and use appropriate personnel actions to resolve any allegations

-- Administrative separation actions involving victims of sexual assaults will be
processed as required by the applicable AFI

--- When a commander proposing administrative or medical separation action
was previously aware, or is made aware by the respondent or others, that
the member has filed a past complaint, allegation, or charge that they were
a victim of sexual assault, the proposing commander shall ensure the separa-
tion authority is aware that the discharge proceeding involves a victim of
sexual assault

--- The separation authority must be provided sufficient information concerning
the alleged assault and the victim's status to ensure a full and fair consider-
ation of the victim’s military service and particular situation

- An Airman who is being recommended for an involuntary separation has the
right to request the General Court-Martial Convening Authority review his or
her discharge if they believe their separation was initiated in retaliation for
making an unrestricted report of sexual assault with the 12 months prior to
the notification of the discharge
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SPECIAL VICTIMS' COUNSEL PROGRAM

The Special Victims' Counsel (SVC) program was created in 2013. The SVC program was
authorized in order to empower victims of sex offenses through the military legal system
by allowing for a confidential, attorney-client relationship between an SVC and a qualify-
ing victim. This relationship gives victims a voice and a choice in the legal process, and
provides victims with an attorney who will advocate on the victim’s behalf to protect the
victim'’s rights throughout the legal process.

Objectives
- The objectives of the Air Force Special Victims’ Counsel Program are:
- Provide victims of assault, stalking, and other sexual misconduct with indepen-
dent, attorney-client privileged representation throughout the investigation/

prosecution processes

--  Empower victims by providing professional and knowledgeable counsel to
enable them to express their choices

- Provide advocacy to protect the rights afforded to victims in the military justice
system

Overview
- On 28 January 2013, the Air Force implemented a Special Victims' Counsel (SVC)
Program by providing qualified Judge Advocates (JAGS) to represent sexual assault

victims

- TheFY14 National Defense Authorization Act (NDAA) mandated the Military Services
to provide Special Victims'Counsel and amended 10 U.S.C. § 1044 (adding subpara-
graph (e))

Eligibility for Representation

- Certain categories of victims of sexual assault, stalking, and other sexual misconduct
are eligible for SVC representation

-~ Air Force members (active duty and reserve/guard in Title 10 status at the time
of the offense)
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-- Dependents of Air Force members if the perpetrator is a military member subject
to the UCMJ

-- DoD Civilians

- Other service members and their dependents if the perpetrator is a military
member subject to the UCMJ (individuals will be referred to their respective
Service SVC or Victims’ Legal Counsel Programs)

-- Basic Military Training and Technical Training students who are involved in an
unprofessional relationship that involves physical contact of a sexual nature with
faculty or staff if the incident occurs within the first 6 months of their service

- The Chief, Special Victims' Counsel Division, AFLOA/CLSV, or designee, has the final
authority on determination of eligibility and may grant exceptions to policy on a
case-by-case basis consistent with 10 U.S.C. §§ 1044, 1044e and 1565b

Notifying Victims of Availability of Special Services

- The first individual to make contact with the victim, such as the Sexual Assault
Response Coordinator (SARC), Victim Advocate (VA), Family Advocacy representa-
tive, investigator, Victim Witness Assistance Program (VWAP) Liaison or trial counsel,

is required to inform the victim of the availability of SVC services

- SVCs are not permitted to solicit clients. Victims must request an SVCin order for
services to be rendered.

Scope of Representation

- AnSVC’ssoleroleis to represent victims in a confidential, attorney-client relationship,
throughout the investigation and prosecution processes

- Military Justice Advocacy: SVCs enable victims to assert their rights under Article
6b, UCMJ

-— SVCs advocate for a victim's interests to commanders, convening authorities,
staff judge advocates, prosecutors, defense counsel, and military judges;
attend interviews with investigators, trial and defense counsel; attend Article
32 hearings and courts-martial, including in-court representation (such as
motions to assert Article 6b, UCMJ rights, Military Rules of Evidence (MRE)
412/513/514 and other evidentiary/legal rights); assist with post-trial sub-
missions to the convening authority; assist with transitional compensation;
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advise on VWAP, and the responsibilities and support provided by the SARC
and VA

- Advocacy to Air Force and DoD Agencies: SVCs assist with expedited transfer;
address safety concerns (Military Protective Orders/Temporary Restraining
Orders/altering working conditions); assist with access to medical/mental health
care; address work-place concerns (such as retaliation or peer ostracism); and
advise on military benefits

--  Collateral Misconduct: SVCs may represent in conjunction with a military defense
counsel or solo. Collateral misconduct is defined as victim misconduct that might
be in time, place, or circumstance associate with the victims’ sexual assault inci-
dent. It is often one of the most significant barriers to reporting an assault due
to fear of punishment.

--  Advocacy to Civilian Prosecutors and Agencies: SVCs may advise on United States
civilian criminal jurisdiction and may advocate a victim’s interest to civilian pros-
ecutors or agencies. SVCs may not represent victims in civilian court.

-- Legal Consultation: SVCs may consult on potential for civil litigation against par-
ties other than DoD

-- Traditional Legal Assistance: SVCs may provide traditional legal assistance or may
refer victim to a local legal office to provide traditional legal assistance

Special Victims' Counsel (SVC)

- The SVCis a certified judge advocate designated by The Judge Advocate General to
represent the interests of victims of sexual assault

- No SVCisassigned to the local chain of command. The SVC chain of command flows
through regional SVC circuits to the Chief, Special Victims' Counsel Division, Air Force
Legal Operations Agency, Joint Base Andrews.

--  The SVC’s responsibility is to zealously advocate for their client, assist victims by
helping them understand the investigatory and military justice process, and to

advocate for the victim to command or a court-martial when necessary

-- The SVCis an advocate for the client, not an advisor for the command or the legal
office. The SVC office is typically co-located with the SARC.

--  SVGCs are not located at every base, rather they are assigned to represent victims
within a particular region of military bases
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- If an active duty military member who is the victim of a sexual assault requests an
SVC, refer them to the legal office or the SARC who will coordinate representation

-~ Civilians, with no affiliation to the military, are not entitled to SVC representation

--- Exceptions are civilian dependents, Reservists, or National Guard members
who were serving on active duty at the time of the offense, and DoD civilians

--  SVCs generally do not represent victims in any disciplinary action. SVCs refer
those clients to the ADC. However, SVCs may work with the ADC regarding col-
lateral misconduct related to the sexual assault.

REFERENCES

UCMJ Art. 6b

10 U.S.C. § 1044e

AF1, 51-504, Legal Assistance, Notary, and Preventive Law Programs (27 October 2003),
incorporating through Change 3, 24 May 2012
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COMMAND RESPONSE TO SEXUAL ASSAULT

The Air Force's response to sexual assault is both proactive and reactive. On both fronts
the Air Force utilizes a multidisciplinary approach. On the proactive front, the Sexual
Assault Prevention and Response (SAPR) office is the lead agency for prevention. Preven-
tion addresses a number of areas such as education and establishing an appropriate Air
Force climate. The SAPR office has the lead in the area of sexual assault prevention, but
every Airman and every agency must play a role for prevention to work. The Air Force
responds to sexual assault as an institution, but a number of specific agencies respond to
individual cases depending on the facts of the case. A broad range of agencies respond
toindividual cases. The SAPR office or Family Advocacy is typically one of those agencies.
Others agencies include the Air Force Office of Special Investigations (AFOSI), the legal
office, numerous medical and mental health providers, the chaplain’s office, a member’s
chain of command and many others. Ultimately the member’s commander will also be
involved. Commanders are responsible for the good order and discipline within their unit
and therefore have unique responsibilities regarding their response to an allegation of
sexual assault.

Command Action Unique to Sex Assault Cases

- Thelegal landscape in the area of sexual assault is changing very rapidly. There have
been a host of legal changes in consecutive National Defense Authorizations Acts
(NDAA) beginning in 2012.These NDAA changes resulted in sweeping legal changes
to Federal Law (primarily in Chapter 10 of the United States Code), the UCMJ, Rules
for Courts-Martial (RCM), Military Rules of Evidence (MRE) and numerous Air Force
Instructions.

- With so many legal changes and more likely to come, it is imperative commanders
consult with their respective Staff Judge Advocate early on in any sexually related
offense. Below are several important areas all commanders must be aware of and
consider when dealing with any sexual offense.

- Authority to Investigate: AFOSI is the lead agency to investigate sexual assault
allegations regardless of the severity of the offense. A commander should not
make a determination about investigating a sexual offense without first consult-
ing both AFOSI and their respective staff judge advocate (SJA).

-- Disposition Authority: RCM 306 states: “Each commander has discretion to dis-
pose of offenses by members of that command.’ It also states: “A superior com-
mander may withhold the authority to dispose of offenses in individual cases,
types of cases, or generally” The Secretary of Defense did just that with regard
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to certain sexual offenses. This mandate known as “Initial Disposition Author-
ity" is reiterated in AFI 51-201, Administration of Military Justice. The Secretary of
Defense's (SecDef) order and AF151-201 both state the O-6 Special Court-Martial
Convening Authority is the initial disposition authority for certain sexual assault
cases and all offenses arising from or relating to the same incident(s). Initial
reports of a criminal offenses are often unclear. Early collaboration between the
command, AFOSI, and the judge advocate (JAG) is critical to ensure this Initial
Disposition Authority Policy is complied with.

Mandatory Discharge for Perpetrator of Sexual Assault: Sexual assault and sexual
assault of a child are incompatible with military service. In accordance with AFI
36-3208, Administrative Separation of Airmen, a member found to have committed
a sexual assault or sexual assault of a child will be discharged unless the member
meets all of the specified retention criterial listed in the AFI. Sexual assault for
the purposes of the instruction is defined very broadly. Again, JAG consultation
is essential to ensure compliance with the AFI.

Discharging a Victim of a Sexual Assault: There are special discharge processing
requirements for airmen who have made unrestricted reports of sexual assault.
AF1 36-3208 provides victims the opportunity to request the General Court-
Marital Convening Authority to review a discharge case if the victim made an
unrestricted report of sexual assault within the 12 months prior to being notified
of an involuntary discharge if that victim believed the discharge was initiated in
retaliation for making the unrestricted report.

Mandatory General Court-Martial (GCM) and Statute of Limitations: Specified
sexual assault offenses referred to a court-martial are now required to be
referred to a GCM. This change in the UCMJ impacts a number of sexual assault
offenses. In addition, UCMJ, Art. 56 makes a punitive discharge mandatory for
a conviction of the same specified offenses under Article 18. Finally, UCMJ, Art.
43 was amended and the statute of limitation was removed for certain sexual
assault cases.

Victim Consultation: Victims have a number of rights under UCMJ, Art. 6b
(addressed in the section on the Victim Witness Assistance Program). In an effort
to ensure victims are accorded their rights; commanders and legal offices are
required to consult with victims (of all crimes) prior to taking a number of military
justice related actions. The list of actions is provided in AFI 51-201, para. 7.12.12.
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Addressing Victim Misconduct

- Aninvestigation into the facts and circumstances surrounding an alleged sexual
assault may develop evidence that the victim engaged in misconduct like underage
drinking or other related alcohol offenses, adultery, drug abuse, fraternization, or
other violations of instructions, regulations, or orders

-- Inaccordance with the UCMJ, the MCM, and Air Force Instructions, commanders
are responsible for ensuring victim misconduct is addressed in a manner that is
consistent and appropriate to the circumstances.

-— A commander’s authority might be limited, based on the type of offense
involved

--- Commanders are expected to consult with their servicing SJA and use appro-
priate personnel actions to resolve any allegations of victim misconduct

- If not withheld by a superior authority, commanders have the authority to
determine the appropriate disposition of alleged victim misconduct, to include
deferring disciplinary action until after disposition of the sexual assault case

-- When considering what corrective actions may be appropriate, commanders
must balance the objectives of holding members accountable for their own
misconduct with the intent to avoid unnecessary additional trauma to sexual
assault victims and to encourage reporting of sexual assaults

-- The gravity of any collateral misconduct by the victim and its impact on good
order and discipline should be carefully considered in deciding what, if any, cor-
rective action is appropriate

Commander Response to Allegations of Sexual Assault

- Commanders notified of a sexual assault through unrestricted reporting must take
immediate steps to ensure the victim’s physical safety, emotional security, and medi-
cal treatment needs are met, and that the AFOSI or appropriate criminal investigative
agency is notified

- Attachment 4 to the Air Force Sexual Assault Policy is a checklist for assisting com-
manders in responding to allegations of sexual assault. Its primary objective is to
assist commanders in safeguarding the rights of the victim and the subject, as well as
addressing appropriate unit standards and interests. In all cases, commanders should
seek the advice of the SJA in using the checklist before taking action.
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- The appropriate commander should determine whether temporary reassignment or
relocation of the victim or subject is appropriate, or possibly a permanent change of
station, including humanitarian reassignment

- Commanders should consider whether no contact orders or Military Protective
Orders (DD Form 2873) are required

- Sex Offender Registration: It is the policy of the DoD that any service member
convicted in a general or special court-martial of any specified sexual offense must
register with the appropriate authorities in the jurisdiction the service member will
reside, work, or attend school upon leaving confinement (or upon conviction if not
confined)

- The specific offenses requiring a convicted member to register are listed in AFI
51-201, sec. 13L.
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AIR FORCE VICTIM WITNESS ASSISTANCE PROGRAM

The Air Force Victim and Witness Assistance Program (VWAP) provides guidance for the
protection and assistance of victims and witnesses, enhances their roles in the military
criminal justice process, and preserves the constitutional rights of an accused. VWAP
is a multidisciplinary program established at the installation level. It has three primary
objectives. Those objective are first, to mitigate the physical, psychological, and financial
hardships suffered by victims and witnesses of offenses investigated by U.S. Air Force
authorities; second, to foster cooperation between victims, witnesses, and the military
justice system; and third, to ensure best efforts are extended to protect the rights of
victims and witnesses.

Overview

- The Air Force Responsible Official (the person responsible for coordinating, imple-
menting and managing) for the Air Force VWAP is The Judge Advocate General (TJAG)
of the Air Force. The Local Responsible Official (LRO) at an Air Force base is the instal-
lation commander or the Special Court-Martial Convening Authority. The LRO often
delegates LRO duties to the Installation Staff Judge Advocate (SJA).

- The SJA appoints a VWAP Coordinator to implement and manage the VWAP. The
VWAP Coordinator is also responsible for annual training and can serve as a Victim
Liaison.

- Victim Liaison is an individual appointed by the LRO or delegate to assist a victim dur-
ing the military justice process. Communications between a victim and victim liaison
are NOT considered confidential for the purposes of Military Rule of Evidence 514.

- Each agency (Office of the Staff Judge Advocate (JA), Security Forces, Air Force Office
of Special Investigations (AFOSI), Chaplin (HC) and Medical Group (MDG)) is respon-
sible for training personnel on their responsibilities. The SJA trains commanders and
first sergeants.

- Each installation should prepare an information packet modeled after figure 7.3 of
AF151-201, Administration of Military Justice, and provide the packet to each victim/
witness. See also DD Form 2701, Initial Information for Victims and Witnesses of Crime;
DD Form 2702, Court-Martial Information for Victims and Witnesses of Crime; and DD
Form 2703, Post-Trial Information for Victims and Witnesses of Crime.
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Victim Rights

- Article 6b of the UCMJ established eight rights for crime victims. These rights can
be enforced by the Court of Criminal Appeals through a Writ of Mandamus. For the
purposes of Article 6b and VWAP a victim is defined as a person who suffered direct
physical, emotional, or pecuniary harm as a result of the commission of an offense
under the UCMJ. There is no burden of proof for these rights to apply. A victim has
the right:
-~ To be reasonably protected from the accused
-- Toreasonable, accurate, and timely notice of specified hearings
-~ Not to be excluded from any public hearing or proceeding
-- To be reasonably heard at specified hearings
- To confer with government counsel for proceeding
-- To receive restitution as provided by law
- To proceedings free from unreasonable delay
-~ To be treated with fairness and with respect for his/her dignity and privacy

LRO Responsibilities to Crime Victims

- Inaddition to the proceeding victims'rights, the LRO also has specific responsibilities
toward crime victims under VWAP

-- Inform eligible victims of the ability to consult with special victims’ counsel and
or a legal assistance attorney

-~ Inform victims about sources of medical and social services
- Inform victims of restitution or other relief to which they may be entitled
-- Assist victims in obtaining financial, legal, and other social services

- Inform victims concerning protection against threats or harassment
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- Provide victims notice of the status of investigation or court-martial, preferral
of charges, acceptance of a guilty plea or announcement of findings, and the
sentence imposed

-- If administrative action is taken
--- LRO may reveal “appropriate administrative action was taken”

--- LRO MAY NOT reveal the specific action taken, e.g., Article 15 punishment,
because it is not public knowledge and is protected by the Privacy Act

-- Safeguard the victim’s property if taken as evidence and return it as soon as
possible

--- Evidence in a sexual assault case will be returned to the victim as soon as all
legal, adverse action, or administrative proceedings are complete

- Consult with victims and consider their views on preferral of court-martial
charges, pretrial restraint, dismissal of charges, pretrial agreements, discharge
in lieu of court-martial, and scheduling of judicial proceedings. Although victims’
views should be considered, nothing in the VWAP limits the responsibility and
authority of officials involved in the military justice process from taking any action
deemed necessary in the interest of good order and discipline and/or preventing
service discrediting conduct.

-- Designate a victim liaison when necessary
LRO Responsibilities to All Witnesses
- Notify authorities of threats and assist in obtaining restraining orders

- Provide a waiting area removed from and out of the sight and hearing of the accused
and defense witnesses

- Assist in obtaining necessary services such as transportation, parking, child care,
lodging, and court-martial translators/interpreters

- Ifthevictim/witness requests, take reasonable steps to inform his/her employer of the

reasons for the absence from work, as well as notify creditors of any serious financial
strain incurred as a direct result of the offense
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- Provide victims and witnesses necessary assistance in obtaining timely payment of
witness fees and related costs

- In cases involving adverse actions for the abuse of dependents resulting in the
separation of the military sponsor, victims may be entitled to receive compensation
under the Transitional Compensation program or under the Uniform Services Former
Spouses Protection Act
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TRANSITIONAL COMPENSATION FOR VICTIMS OF ABUSE

Federal legislation provides for transitional assistance to abused dependents of military
members. The assistance provided can be an extension of benefits and/or a monetary
pay for a set period of time. It is DoD policy to provide monthly transitional compensa-
tion payments and other benefits for dependents of members who are separated for
dependent abuse. Applicants initiate requests for transitional compensation through
the member’s unit commander or Military Personnel Flight (MPF).

Eligibility for Transitional Compensation

- Dependents of members of the armed forces who have been on active duty for more
than 30 days and who, after 29 November 1993, are:

-- Separated from active duty under a court-martial sentence resulting from a
dependent- abuse offense

- Administratively separated from active duty if the basis for separation includes
a dependent-abuse offense

-~ Sentenced to forfeiture of all pay and allowances by a court-martial which has
convicted the member of dependent-abuse offense

- Dependents are ineligible to receive any transitional compensation if they remarry,
cohabitate with the member, or are found to have been an active participant in the

dependent abuse

- Dependent abuse includes crimes such as sexual assault, rape, sodomy, battery,
murder, and manslaughter

Types of Transitional Compensation
- Monthly monetary compensation (10 U.S.C. § 1059)
- Commissary and exchange benefits (10 U.S.C. § 1059)

- Medical and dental care (10 U.S.C. § 1076)
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Application Procedures

- Eligible dependents request transitional compensation by completing DD Form 2698,
Application for Transitional Compensation

- Requests are made through the member’s unit commander or through the MPF at
any Air Force installation when the applicant is no longer at the installation in which
the member was assigned

- Unit representative will assist the dependent with the completion of DD Form 2698

- MPF commander will coordinate the package and obtain a written legal review from
the SJA. The installation commander is the approval authority.

- Ifapproved, transitional compensation can last between 12 and 36 months, depend-
ing on the circumstances

-- For cases approved 22 September 2014 and after, the compensation period will
be 36 months

-- For cases approved prior to 2 September 2014, the compensation period is
between 12 and 36 months

- The monthly amount for transitional compensation is set by Congress

- In 2009, the compensation was set at $1154 per month, plus $286 for each
dependent child

REFERENCES
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38 U.S.C. § 1311

DoDI 1342.24, Transitional Compensation for Abused Dependents (23 May 1995), incorporating
Change 1, 16 January 1997

AF1 36-3024, Transitional Compensation for Abused Dependents (15 September 2003),
incorporating Change 1, 4 December 2007, certified current 10 November 2009, including
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MEDIA RELATIONS IN MILITARY JUSTICE MATTERS

The Air Force must balance three important societal interests when there is media inter-
est in military justice proceedings: protection of the accused’s right to a fair trial, the
privacy rights of all persons involved in the proceedings, and the community’s right to
be informed of and observe criminal proceedings.

Release of information relating to criminal proceedings is subject to the Privacy Act (PA),
Freedom of Information Act (FOIA), victim and witness assistance protection laws, Air
Force Rules of Professional Conduct, Air Force Standards for Criminal Justice, implement-
ing directives, security requirements, classified information laws, and judicial orders. It
is critical that commanders always consult with the staff judge advocate (SJA) before
releasing any information about such proceedings.

Providing Information

- AFI 51-201, Administration of Military Justice, sec. 13D, covers the rules for releasing
information pertaining to criminal proceedings. It prohibits release of information
that could reasonably be expected to interfere with law enforcement proceedings
or deprive a person of a right to a fair trial or an impartial adjudication in a criminal
proceeding.

- The release of extrajudicial statements is a command responsibility. The convening
authority (CA) responsible for the criminal proceeding makes the ultimate decision
about release of extrajudicial statements relating to that criminal proceeding. Major
command (or equivalent) commanders may withhold release authority from subor-
dinate commanders.

- If a proposed extrajudicial statement is based on information contained in agency
records, the office of primary responsibility for the record should also coordinate
prior to release

- Rulesforrelease of permissible extrajudicial statements are complex and vary accord-
ing to the type of information to be released and its source, the type of proceeding,
and the stage of the proceeding when the information is released

Extrajudicial Statements Generally

- Extrajudicial statements are oral or written statements made outside of a criminal

proceeding that a reasonable person would expect to be disseminated by means of
public communication
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- There are valid reasons for making certain information available to the public in the
form of extrajudicial statements. However, extrajudicial statements must not be used
to influence the course of a criminal proceeding

- Usually, extrajudicial statements should include only factual matters and should not
offer subjective observations or opinions

Prohibited Extrajudicial Statements

- Extrajudicial statements relating to the following matters ordinarily have a substantial
likelihood of prejudicing a criminal proceeding and generally should not be made
about:

-- The existence or contents of any confession, admission, or statement by the
accused, or the accused’s refusal or failure to make a statement

-- Observations about the accused’s character and reputation
--  Opinions regarding the accused’s guilt or innocence
- Opinions regarding the merits of the case or the merits of the evidence

-- References to the performance of any examinations, tests or investigative pro-
cedures (e.g., fingerprints, polygraph examinations, and ballistics or laboratory
tests), the accused’s failure to submit to an examination or test, or the identity
or nature of physical evidence

-- Statements concerning the identity, expected testimony, disciplinary or criminal
records, or credibility of prospective witnesses

-- The possibility of a guilty plea or other disposition of the case other than proce-
dural information concerning such processes

-- Information government counsel knows or has reason to know would be inad-
missible as evidence in a trial

-- Before sentencing, facts regarding the accused’s disciplinary or criminal record,
including nonjudicial punishment, prior court-martial convictions, and other
arrests, indictments, convictions, or charges. Do not release information about
nonjudicial punishment or administrative actions even after sentencing, unless
admitted into evidence. However, a statement that the accused has no prior
criminal or disciplinary record is permitted.
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Permissible Extrajudicial Statements

- When deemed necessary by command, the following extrajudicial statements may
be made regardless of the stage of the proceedings, subject to the limitations stated
above (substantial likelihood of prejudice and prohibitions under FOIA, PA, and/or
Victim Witness Assistance Program (VWAP)

-- General information to educate or inform the public concerning military law and
the military justice system

-- If the accused is a fugitive, information necessary to aid in apprehending the
accused or to warn the public of possible dangers

-- Requests for assistance in obtaining evidence and information necessary to
obtain evidence

-- Facts and circumstances of an accused'’s apprehension, including time and place

-- Theidentities of investigating and apprehending agencies and the length of the
investigation, only if release of this information will not impede an ongoing or
future investigation and the release is coordinated with the affected agencies

-- Information contained in a public record, without further comment

- Information that protects the military justice system from matters that have a
substantial likelihood of materially prejudicing the proceedings

--- Such information will be limited to that which is necessary to correct misin-
formation or to mitigate the substantial undue prejudicial effect of informa-
tion or publicity already available to the public. This can include, but is not
limited to, information that would have been available to a spectator at an
open Article 32 investigation or an open session of a court-martial.

- The following extrajudicial statements may normally only be made after a CA has
disposed of preferred charges by directing an Article 32 preliminary hearing or has
referred the charges to court-martial, subject to the limitations stated above (sub-
stantial likelihood of prejudice and prohibitions under FOIA, PA, and/or VWAP):

-- The accused’s name, unit, and assignment
-- The substance or text of charges and specifications, provided there is a statement

included explaining that the charges are merely accusations and that the accused
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is presumed innocent until and unless proven guilty. As necessary, redact all
VWAP and PA protected data from the charges and specifications.

- The scheduling or result of any stage in the judicial process

-- Date and place of trial and other proceedings, or anticipated dates, if known
-- Identity and qualifications of appointed counsel

-- ldentities of convening and reviewing authorities

-- A statement, without comment, that the accused has no prior criminal or disci-
plinary record or that the accused denies the charges

-- The identity of the victim where the release of that information is not otherwise
prohibited by law. Generally, however, do not release information identifying
victims, especially the names of children or victims of sexual offenses.

- Do notvolunteer the identities of the court members or the military judge in material
prepared for publication. Prerequisites for release are:

-~ Release authorized after the court members or military judge have been identi-
fied in the court-martial proceeding; and

--  The CA’s SJA determines that release would not prejudice the accused’s rights or
violate the members’ or military judge’s privacy interests

Article 32 Hearings
- Article 32 hearings should ordinarily be open to the public
-- Access by spectators to all or part of the proceeding may be restricted or fore-
closed by the CA who directed the hearing or by the preliminary hearing officer
(PHO) when, in that officer’s opinion, the interests of justice outweigh the public’s
interest in access (e.g., protecting the safety or privacy of a witness, preventing

psychological harm to a child witness, or protecting classified information)

--  CAs or PHOs must conclude that no lesser methods short of closing the prelimi-
nary hearing will protect the overriding interest in the case

-- IfaCAorPHO orders a hearing closed, he/she must make specific findings of fact,
in writing, for the closure, which must be attached to the PHO’s report
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Release of Information from Records of Trial or Related Records

- Once a completed record is forwarded, AFLOA/JAJM is the disclosure authority for
all records and associated documents

Reducing Tension with the Media
- Command should take positive steps to reduce tension with the media
- Have the SJA and public affairs officer (PAO) work together to develop a coordi-
nated press release that explains how the military justice system works and how
it compares and contrasts with the civilian system
-~ Advise the media up-front of the prohibition against courtroom photography,
television, and audio and visual recording, and provide an alternate location,

room or office for media interviews, broadcasts, etc.

-~ Provide reserved seating in the courtroom for at least one pool reporter and a
sketch artist

-~ Air Force representatives must not encourage or assist news media in photo-
graphing or televising an accused being held or transported in custody

REFERENCES
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ARREST BY CIVIL AUTHORITIES

When a commander receives notice from any source (e.g., a unit member, security forces
(SF), or the Air Force Office of Special Investigations (AFOSI)) that a member of his/her
command is being held by civilian authorities or is charged with a criminal offense, he/she
should take prompt action.

Initial Actions Following Report of Service Member Arrest by Civilian Authorities

- The commander or a representative of the unit should contact the civilian authorities,
inform them the person is a military member, and gather the following information:

-- The charge against the member
-- The facts and circumstances surrounding the charged offense; and
-~ The maximum punishment the member faces
- If possible, make arrangements for the member’s return to military control

-- DO NOT state or imply the Air Force will guarantee the member’s presence at
subsequent hearings

-- DO NOT post bond for the member or personally guarantee any action by the
member (unless you are willing to accept personal responsibility and liability)

Release of Criminal Jurisdiction by Civilian Authorities to Military Authorities

- When a military member commits an offense off base in violation of both civilian
(state law) and military law (which is federal law) (e.g., rape, robbery, murder) the
member is subject not only to prosecution by the state, but also the military

- While prosecution by both the state and federal governments for the same offense is
constitutionally permissible (separate sovereigns), Air Force policy is that if the state is
prosecuting a member for an offense, the Air Force will not take UCMJ action against
the member without approval of the Secretary of the Air Force (SecAF)

-~ Air Force policy is to request criminal jurisdiction from applicable civilian

authorities for any qualifying offenses (offenses also under military law) by service
members
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- The determination of which sovereign (state or federal) shall exercise jurisdiction
should be made through consultation or prior agreement between appropriate
Air Force and civilian authorities

-- Off-base offenses committed by a military member on active duty may be tried
by court-martial or civilian courts. The question of personal military jurisdiction
turns on the military status of the offender at the time of the offense, not where
the offense occurred.

- The court-martial convening authority will often request that the civilian authori-
ties waive jurisdiction and permit the Air Force to prosecute the offender

-- The staff judge advocate (SJA) will assist in coordinating with the local authorities
- Asageneral rule, military status will not be used to avoid orders of civilian courts
Delivering Military Members Stationed in the United States to Civilian Authorities:

- Requests from federal authorities for members stationed in the United States will
normally be granted when a warrant has been issued

- Requests by state authorities for members located in that state will normally be
granted when the state produces documents preferring charges

-- The Air Force will not transfer a member from one state to another for purposes of
making them amenable to prosecution by civilian authorities. The state seeking
the member must proceed through normal civilian extradition channels.

-~ Commanders will respond promptly to requests from civil authorities within
the United States for assistance. A commander exercising general court-martial
convening authority (GCMCA) jurisdiction, or an installation commander when
authorized by the officer exercising GCMCA jurisdiction, may authorize delivery
of a member of his or her command to federal or state civil authorities.

Delivering Military Members Stationed Overseas to Civilian Authorities

- A GCMCA, or an installation or equivalent commander designated by the GCMCA,
shall order the return of a member from an overseas assignment, at government
expense, if the member is convicted or charged with a felony or other serious offense
(punishable by confinement for more than 1 year), or if the offense involves taking a
child out of the jurisdiction of a court or from the lawful custody of another person
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- In any lesser case, the GCMCA, or an installation equivalent commander des-
ignated by the GCMCA, may order the return of the member when deemed
appropriate under the facts and circumstances of each particular case, following
consultation with the SJA

-— Only the Under Secretary of Defense for Personnel and Readiness (USD P&R)
may deny a request for delivery of a military member to federal, state, or local
civilian authorities for a felony or for taking a child out of the jurisdiction of
a court or from the lawful custody of another person. The Judge Advocate
General may deny requests in all other cases, or grant a delay of not more
than 90 days.

-~ Consult with the SJA to route civilian requests for the return of a member from
overseas through the Air Force Legal Operations Agency, Military Justice Division
(AFLOA/JAJM), The Judge Advocate General (TJAG), and, if necessary, the USD P&R

-- A GCMCA, or his or her designee, may request denial of the civilian request based
on one or more of the following reasons:

Loss of the member from the unit would have an adverse impact on opera-
tional readiness or mission accomplishment

--- Aninternational agreement or other overriding legal requirement precludes
the member’s delivery

--- Member is the subject of foreign judicial proceedings, a court-martial, or
a U.S. military investigation such that the member cannot be immediately
made available to civilian authorities

--—- Member has demonstrated that non-compliance with the court order that
is the subject of the request for delivery is legally justified, or sanctioned by
supplemental court orders, equally valid court orders of other jurisdictions,
good faith legal efforts to resist the original orders, or other legal reasons

Physical Restraint or Confinement Pending Delivery
- An Air Force member may be placed under physical restraint or confinement by
his or her commander pending delivery to civilian authorities, provided there is a

reasonable belief that the member committed the offense and a reasonable belief
that restraint or confinement is necessary
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Civilians Associated with the Air Force

- Commanders ordinarily do not have authority to compel civilian compliance with
court orders, but will strongly encourage civilians associated with their organizations
to comply with valid orders of federal and state courts, to include the use of adverse
administrative actions against civilian employees and withholding of official com-
mand sponsorship for military dependents, where appropriate

Military Members in Civilian Custody or Post-Conviction

- An AFIMT 2098, Duty Status Change, reflecting a duty status change must be prepared
and forwarded to the military personnel flight when a member is in civilian custody

- Ifthe member is convicted of an offense which would, if tried by court-martial, subject
the member to a punitive discharge, the member is subject to involuntary administra-
tive separation from the Air Force with a less than honorable service characterization
(general or under other than honorable conditions discharge)

- Ifthe member is convicted of an offense (or one closely related to an offense under
the UCMJ) that would, if tried by court-martial, subject the member to a punitive
discharge and confinement for one year or more, the commander must either recom-
mend involuntary separation or submit a request for waiver of discharge. The decision
should be made promptly, as an extended period of inaction may result in a waiver
of the right to process the member for separation.

--  The member’s absence due to confinement in a civilian facility does not bar
processing the member for separation, but an approved discharge may not be
executed until the member is released and returned to the United States

--  The commander must obtain information from the civilian authorities concerning
the final disposition of the case. The SJA, with the SF, or AFOSI, will assist.

-- If a member is charged with or convicted of an offense that does qualify for or
warrant separation, various disciplinary actions, such as unfavorable information
file (UIF), control rosters, or administrative reprimands, may still be appropriate.
Consult with the SJA.
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ADVISING SUSPECTS OF RIGHTS

At times, a commander, or any other person subject to the UCMJ, may need to question
a member suspected of committing some other offense. When this arises, it is essential
to follow the legal requirement of Article 31 of the UCMJ.

Overview

- ltis essential that a commander understands when and how to advise a member of
their Article 31 rights

-~ When a commander, law enforcement, or any other person subject to the UCMJ,
interrogates or requests any statement from an Airman suspected of an offense,
that individual must first warn the Airman of their Article 31 rights

--  Proper rights advisement enables the government to preserve any admissions
or confessions of an offense for later use as evidence for any purpose

-~ Admissions or confessions made in response to a defective Article 31 rights
advisement, or in the absence of a necessary Article 31 rights advisement, can-
not normally be admitted as evidence at trial. Additionally, other evidence, both
physical and testimonial, that may have been discovered or obtained as a result
of the unadvised statements is usually inadmissible at trial.

- Advisement of rights for both military personnel and civilians is set out in the attached
Advisement for Military Suspects and Advisement for Civilian Suspects located at the
end of this chapter

When Article 31 Rights are Required

- When a person subject to the UCMJ, suspects someone (also subject to the UCMJ)
of an offense, then starts interrogating or requests any statement from that indi-
vidual, and those statements regard the offense of which the person is questioned
or suspected

- When active duty members question members of the Individual Ready Reserve (IRR)

- Aninterrogation or request for a statement does not have to involve actual questions.

Sometimes actions, if they are intended to elicit responses, are deemed to be inter-
rogation. For example, a commander declares,“l don’t know what you were thinking,
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but I'm assuming the worst,” while shrugging his shoulders and shaking his head.
Even though the commander has not asked a question, his statement and actions
could be deemed an interrogation because they were likely to elicit a response.

Who Must Provide Article 31 Rights Advisements?

- When the questioner is subject to the UCMJ and is acting in an official, law enforce-
ment or disciplinary investigation or inquiry, or could reasonably be perceived to be
acting in such capacity

- Military supervisors and commanders are presumed to be acting in a disciplinary
capacity when questioning a subordinate. Supervisors and commanders are held to
a high standard. When in doubt, give the rights advisement and consult with your
staff judge advocate (SJA).

What Information Must the Article 31 Rights Advisement Include?

- Allegation must be specific enough so the suspect understands what offense you
are questioning him/her about.

- Legal specifications are not necessary; lay terms are sufficient

-- General nature of the offense is sufficient but should be more than just reading
the Article number of which the person is suspected of violating

- Right to remain silent

- Consequences of making a statement

- Althoughitis not necessary that the advisement be verbatim, best practice is to read
the rights directly from the AFVA 31-231, Advisement of Rights, which is a wallet-size
card with Article 31 rights advice for military personnel on one side and Fifth Amend-
ment/Miranda rights for civilians on the other side

- Article 31 does not include a right to counsel, although one is provided in the Con-

stitution. The right is listed on the rights advisement card, however, and should be
included when reading Article 31 rights.
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Rights Advisement Must be Understood and Acknowledged by the Suspect
- Suspect Must:

-- (1) Affirmatively acknowledge understanding of the rights;

- (2) Affirmatively waive their rights; and

- (3) Consent to make a statement without counsel present

- Consent to make a statement cannot be obtained by coercion, threats, or any other
tactics utilized for the purpose of eliciting a false confession

- Be cautious when advising an intoxicated person of his rights. If significantly under
the influence of drugs or an intoxicant, the individual may be legally incapable of
knowingly and voluntarily waiving his rights.

- If a suspect wavers over whether or not to assert his/her rights, best practice is to
clarify whether or not the suspect will waive his/her rights and not ask any further
questions until all doubt is resolved

When to Stop Questioning

- Iftheindividual indicates a desire to remain silent, stop questioning

-- This does not mean, however, that you cannot give the individual orders or direc-
tions on other matters

- Ifthe suspect requests counsel, stop questioning
- Inform the SJA and get advice before re-initiating any questioning
-~ No more questions can be asked until counsel is present, or there has been a
sufficient break in custody to permit the accused a meaningful opportunity to
consult with counsel

Re-initiation of Questioning Following an Earlier Article 31 Rights Invocation

- There are three circumstances under which questioning may be re-initiated with a
suspect following an earlier Article 31 rights invocation:

--  The suspect re-initiates the questioning
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- You are questioning the suspect about a different offense

-~ There has been a sufficient“break in custody”to permit the accused a meaningful
opportunity to seek/consult with counsel

-— Rule of Thumb: 14-day break in custody is sufficient. Prior to the preferral of
charges, if there is a 14-day break in custody between the initial rights invo-
cation and the re-initiation of questioning, you are permitted to re-initiate

questioning.

--- Shorter“breaks in custody” may also be permissible, so long as the accused
has had a meaningful opportunity to seek/consult with counsel, in the interim

- Nonetheless, if a suspect has asserted their rights, do not speak to that individual
again regarding the offense in question unless you have consulted with the SJA

Suspect Acknowledgement and Waiver of Article 31 Rights

- When possible, obtain the waiver in writing using AF IMT 1168, Statement of Suspect

- Have a witness present

- Try to get the statement in writing. A clearly handwritten statement by a suspect is
preferred, but also consider having the suspect fill out the AF IMT 1168 electronically,

if reasonable under the circumstances.

- If after electing to talk, a suspect changes their mind and decides to stop talking,
stop all questioning!

- Prepare a memorandum for record after the session ends, including:
-~ Where the session was held
-- What and when you advised the suspect
- What the suspect said
--  What activities took place (suspect sat, stood, smoked, drank, etc.)
- What the suspect’s attitude was (angry, contrite, cooperative, combative, etc.)

-~ Duration of the session with inclusive hours

CHAPTERFIVE Criminal and Military Justice 195



REFERENCES

UCMJ Art. 31

Maryland v. Shatzer, 559 U.S. 98 (2010)

United States v. Vaughters, 44 M.J. 377 (C.A.A.F. 1996)

United States v. Cohen, 63 M.J. 45 (C.A.A.F. 2006)

United States v. Jones, 73 M.J. 357 (C.A.A.F. 2014)

United States v. Gilbreath, 74 M.J. 1 (C.A.A.F. 2014)

Military Rules of Evidence 304 and 305 (2015)

AF Visual Aid 31-231, Advisement of Rights (2 May 2014)

AF IMT 1168, Statement of Suspect/Witness/Complainant (1 April 1998)

ATTACHMENTS

Advisement for Military Suspects
Advisement for Civilian Suspects

196 The Military Commander and the Law



Advisement for Military Suspects

lam (grade, if any, and name), member of the (Air Force Security Police/AFQOSI).
| am investigating the alleged offense(s) of of which you are sus-
pected. | advise you that under the provisions of Article 31 UCMJ, you have the right to
remain silent, that is, to say nothing at all. Any statement you do make, either oral or
written, may be used against you in a trial by court-martial or in other judicial, nonjudicial
or administrative proceedings. You have the right to consult with a lawyer prior to any
questioning and to have a lawyer present during this interview. You have the right to
military counsel free of charge. In addition to military counsel, you are entitled to civilian
counsel of your own choosing at your own expense. You may request a lawyer at any time
during this interview. If you decide to answer questions, you may stop the questioning
at any time. Do you understand your rights? Do you want a lawyer? (If the answer is yes,
cease all questions at this point). Are you willing to answer questions?

Advisement for Civilian Suspects

lam (grade, if any, and name), a member of the (Air Force Security Police/AFOSI).
| am investigating the alleged offense(s) of of which you are sus-
pected. | advise you that under the Fifth Amendment to the Constitution you have the
right to remain silent, that is, say nothing at all. Any statement you make, oral or writ-
ten, may be used as evidence against you in a trial or in other judicial or administrative
proceedings. You have the right to consult with a lawyer and to have a lawyer present
during this interview. You may obtain a civilian lawyer of your own choosing, at your own
expense. If you cannot afford a lawyer, and want one, one will be appointed for you by
civilian authorities before any questioning. You may request a lawyer at any time during
this interview. If you decide to answer questions, you may stop the questioning at any
time. Do you understand your rights? Do you want a lawyer? (If the answer is yes, cease
all questions at this point). Are you willing to answer questions?
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INSPECTIONS AND SEARCHES

This discussion is only a general overview of the rules governing searches, seizures, and
inspections. Because there are many legal considerations and technical aspects involved
in this area, which are very fact dependent, it is necessary to seek legal advice from the
legal office when questions arise.

Military law authorizes a commander to direct inspections of persons and property under
his or her command and to authorize probable cause searches and seizures of persons
and property under his or her command. However, a commander who authorizes a search
or seizure must be neutral and detached from the case and facts. Therefore, the command
functions of gathering facts and maintaining overall military discipline must remain
separate from the legal decision to grant search authorization.

Most bases have centralized the search authorization role in the installation commander,
who is also often the special court-martial convening authority. The installation com-
mander has discretion to appoint, in writing, up to four military magistrates who may
also authorize search and seizure (including apprehension) requests. Each magistrate
must receive training provided by the staff judge advocate on search and seizure issues.

A commander should also know the difference between inspections/inventories and
searches/ seizures. Understanding this distinction will help ensure crucial evidence can
be introduced at trial.

Key Terms

- Searches: Examinations of a person, property, or premises, for the purpose of finding
evidence for use in trial by court-martial or in other disciplinary proceedings

- Seizures: The meaningful interference with an individual’s possessory interest in
property

- Inspections: Examinations of a person, property, or premises for the primary purpose
of determining and ensuring the security, military fitness, or good order and disci-

pline of your command

- Inventories: Administrative actions that account for property entrusted to military
control

- Apprehension: The taking of a person into custody
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Searches
- Asearch may be authorized upon:
-~ Persons subject to military law and under the commander’s command

-- Persons or property situated in a place under the commander’s command and
control

- Military property or property of a nonappropriated fund instrumentality (NAFI)

-~ Property situated in a foreign country which is owned, used, occupied by or held
in the possession of a member of your command

- Asearch may be authorized for the following types of evidence:
-- Contraband, e.g., drugs, unauthorized government property
-~ Fruits of a crime, e.g., stolen property, money

-- Evidence of a crime, e.g., bloody stained clothing, weapon, fingerprints, bodily
fluids

Probable Cause Searches

- Asageneral rule, probable cause must be present before a commander can legally
authorize a search

--  Probable cause exists when there is a reasonable belief that the person, property,
or evidence sought is located in the place or on the person to be searched

-- Probable cause may arise from your personal knowledge, hearsay, or written
evidence, or both

-- The search authority will make a decision based on the “totality of the circum-
stances,’i.e., believability of information and specific known facts

- Ananonymous telephone call, by itself, does not justify a probable cause search
-~ When relying on military working dogs to establish probable cause, the search

authority should be aware of the dog’s successful training exercises as well as
the dog’s actual record of success in similar search situations
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-~ While not legally required, when requesting the authorization for a search, a
witness should swear to the information used in finding probable cause. Com-
manders and military magistrates are authorized to administer oaths or affirma-
tions for these purposes.

- The search may be an oral authorization to search, based upon probable cause, when
exigent circumstances exist and there is a reasonable belief that a delay in obtain-
ing authorization would result in the removal, destruction, or concealment of the
property or evidence sought

Mechanics of a Search Request

- Refer the source of information to security forces who will investigate or refer to Air
Force Office of Special Investigations (AFOSI)

- Do not personally investigate
- Ifthe commander becomes knowledgeable of information which may justify a search
--  “Freeze” the situation (i.e., control access to the area to be searched, if within
the commander’s control, so that the scene and potential evidence remain
undisturbed)
-- Immediately notify Security Forces Office of Investigations or AFOSI

-- Note any incriminating evidence or statements

-- Coordinate facts that can be presented to the search authority to support a find-
ing of probable cause with the legal office

Exceptions to Probable Cause Searches
- Asearch authorization is not required for the following searches:

-- Consent Searches:

- Evenifthe search authority has authorized a search, ask for the consent from
the individual whose person or property is to be searched. If a judge later
rules that the search authorization was somehow improper, discovered evi-
dence may still be admitted at trial if the individual consented to the search.

-— Consent must be voluntary
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---- Consent cannot result from threats, coercion, or pressure, e.g., do not
tell the suspect that if they do not consent you will obtain authorization
anyway. Best practice is to have a third person present.

--- Mere acquiescence to a search is not sufficient to justify a consensual search.
Consent must be clearly given and voluntary.

--- Consent may be orally given or in writing. Written consent is preferred. When
possible, use AF IMT 1364, Consent for Search and Seizure.

--- You may request an individual to consent to a search regardless of whether
there was a previously exercised the right to remain silent under UCMJ, Art.
31 or an exercised right to counsel

-— Theindividual giving consent must have either an exclusive or joint interest
in the premises or property to be searched

---- An assigned occupant of a dormitory room can consent to a search of
the joint/common areas of the room

-— Only the individual who has the exclusive use of a separate closet, locker,
or other part of the premises may consent to a search of those areas

- Ifa suspect occupant is present and does not consent, but a co-occupant
who is also present consents, then consent is not valid as to the suspect

occupancy

Border Searches:

--- Searches upon entry to, or exit from, U.S. installations, enclaves, aircraft, or
vessels that are outside the United States

--- Searches of government property not issued for personal use. Property
issued for personal use include: dorm rooms, lockers, and housing.

--- Searches within jails, confinement facilities, or other similar facilities
--- Searches incident to a lawful stop or apprehension
---- Other searches as deemed valid under the Constitution and case law,

such as an emergency search to save life, searches of open fields or
woodlands, etc.
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Special Search Issues

- Computer Searches:

--  Computer users have a reasonable expectation of privacy in computer files stored
on personal computers, personal cell phones, and in personal mass data storage
devices

-- To search personal computer files or storage devices, one must obtain either
authorization based on probable cause or consent

-- A person may have a reasonable expectation of privacy in some aspects of gov-
ernment computers, networks, storage devices, and e-mails. The law in this area
is complex— consult your legal office in every instance.

- Network administrators who discover evidence of misconduct on a users'account
while performing network maintenance may disclose that information to law

enforcement or the commander

- Searches of Privatized/Leased Housing:

-~ ON-Base HousinG: The installation commander and the military magistrate prob-
ably have power to authorize searches of privatized housing located on the
installation

-~ ON-Base Privatizep HousiNg: Under the Military Housing Privatization Initiative
(MHPI), the military leases land to private developers who are responsible for
housing construction and upkeep. The issue centers on whether the installa-
tion commander retains sufficient control over family housing when housing is
leased to a private entity—especially on bases with concurrent jurisdiction. Due
to sensitive nature of the privacy rights involved, it is essential to consult with
your legal office in every instance.

-~ OFF Base HousINGg: Normally commanders do not have sufficient control over

leased housing outside the installation to allow them to authorize searches. Com-
manders should review the lease agreement and consult with their legal office.
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Inspections

Generally: An“inspection”is an examination of the whole or part of a unit, organiza-
tion, installation, vessel, aircraft, or vehicle, including an examination conducted at
entrance and exit points, conducted as an incident of command the primary purpose
of which is to determine and to ensure the security, military fitness, or good order
and discipline of the unit, organization, installation, vessel, aircraft, or vehicle (see
Military Rule of Evidence 313)

-~ Inspections are not searches. An impermissible inspection is one that is made for
the primary purpose of obtaining evidence for use in trial by court-martial or in
other disciplinary proceedings.

-- Inspections may be “announced” or “unannounced” and may be authorized
without probable cause

-- Inspections may be conducted personally by the commander or by others at the
commander’s direction

Methods of Conducting Lawful Inspections: (1) primary purpose is something other
than to gain evidence for disciplinary purposes; and (2) inspection is conducted
using reasonable means

-~ First, it must not be for the primary purpose of obtaining evidence for use in
courts-martial or in disciplinary proceedings. Best practice is to have the com-
mander prepare a memo for record concerning the purpose of the inspection
so that they may refresh their memory when called to testify, which is often
months later.

-- Second, inspections must be conducted in a “reasonable manner”

--- Aninspection is“reasonable”if the scope, intensity, and manner of execution
of the inspection is reasonably related to its purpose

--- For example, if the purpose of an inspection is to look for fire hazards near
office electrical outlets, inspecting the contents of the desk drawers would
probably be unreasonable since items located in the desk drawers would not
risk an electrical fire. The inspection will have gone beyond the scope of the
purpose of the inspection.
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- Inspections for Weapons and Contraband: Inspections for weapons or contraband
are specifically permitted while conducting a previously scheduled lawful inspection
as long as the examination was not targeted toward specific individuals or employ
substantially different intrusion methods and not directed immediately following a
report of a specific offense within the unit, organization, or installation

-- Contraband, weapons, or other evidence of a crime that is uncovered during a
proper inspection may be seized and are admissible in a court-martial

-- Aninspection that turns up contraband should continue as planned. Command-
ers who abandon inspections upon the discovery of contraband risk creating the
appearance that the inspection was a search in disguise.

-- An examination for the primary purpose of obtaining evidence for use in disci-
plinary proceedings is not an “inspection.’ It is a “search” and, if not authorized

based on probable cause, is illegal.

- Examples of Lawful Inspections:

-~ Air Force random urinalysis inspection program
-- Unit/Base wide “dorm sweeps” (ordered by installation/unit commander)

-~ “Unit urinalysis sweep” (urinalysis testing of all or part of a unit on a predesig-
nated day)

-~ "“Operation Nighthawk” (selection of random individuals for UA entering the
installation in the late evening/early morning hours of a pre-designated day)

- Consult with your local staff judge advocate for implementation instructions for
an inspection for contraband

Inventories
- Inventories may be conducted for valid administrative purposes including:
-~ Furniture inventories of dormitories or dormitory rooms
-- Inventories of an absent without leave (AWOL) member’s, or a deserter’s, property

left in a government dormitory room. Commanders should consult their servicing
legal office in these cases.

204 The Military Commander and the Law



-- Inventories of the contents of an impounded or abandoned vehicle

- Unlawful weapons, contraband, or other evidence may be lawfully seized during a
valid inventory

Unfit to Perform Duties & Blood Alcohol Tests
- Ablood alcohol test (BAT) is not required under UCMJ, Art. 134 to prove a member

to be incapacitated for the performance of their duties by prior wrongful indulgence
in alcohol or drug use

- Voluntary BATs:

- You may, after consultation with your local legal office, ask a member of your
command who is suspected of being under influence of alcohol or drugs to
voluntarily take a BAT

-~ Follow procedures of local hospital/clinic laboratory

- Involuntary BATs:

-- Although commanders have authority over subordinate members within their
units, BAT tests are normally directed by a military magistrate (appointed by
the installation commander) through a search authorization based on probable
cause

- Implied Consent for Alcohol Tests:

-- Drivers give implied consent to tests of their blood, breath, and/or urine for
alcohol or drugs when driving on base

-- Invoked by security forces regulations governing driving under the influence
(DUI) offenses

-- Often results in automatic adverse action for refusal to cooperate and/or loss of
on base driving privileges

- Physician Authorized:

-~ For medical reasons directed by an examining physician

-~ Results may be used criminally
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Use of Military Working Dogs in Searches and Inspections

Military working dogs may be used at any time in common areas since there is no
reasonable expectation of privacy in a common area

- Common areas include dormitory hallways, day rooms, parking lots, and duty sections

- Military working dogs may be used during inspections anywhere within the scope of
the inspection, e.g., dormitory rooms, whether the occupant is present or not

- What to do when a military working dog “alerts”in a common area
- Canimmediately “search” all common areas for contraband
-- Ifitappears the“alert”in a common area is on contraband butin a non-common
area, for example, outside a dormitory room or automobile, immediately call the
search authority to obtain a search authorization before proceeding further with
the search

- What to do when a drug dog “alerts” during an inspection

- Immediately stop the inspection in the area of the dog alert, e.g., that particular
dormitory room, and secure that area

-~ Call the search authority and obtain a search authorization before proceeding
with the inspection or a search in that particular area

-- After the search of that particular area has been completed pursuant to a search
authorization, continue the inspection

REFERENCES

UCMJ Art. 31

The Military Housing Privatization Initiative, 10 U.S.C. §§ 2871-85

Military Rules of Evidence 311-317 (2015)

AFMAN 31-116, Air Force Motor Vehicle Traffic Supervision (18 December 2015)

AF131-121, Military Working Dog Program (17 October 2012), incorporating Change 1,
31 March 2015

AF131-218(1), Motor Vehicle Traffic Supervision (22 May 2006), certified current, 15 July 2011

AF151-201, Administration of Military Justice (6 June 2013), including AFI51-201_AFGM2016-01,
3 August 2016

AF Form 1364, Consent for Search and Seizure (18 April 2016)
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PRELIMINARY INQUIRY INTO REPORTED OFFENSES

When a military member is accused or suspected of an offense, the member’simmediate
commander has primary responsibility for ensuring a preliminary inquiry is conducted
and appropriate command action is taken.

Exceptions

- For crimes involving rape, sexual assault, or child sex crimes the initial disposition
authority is removed from the immediate commander and placed with the Special
Court-Martial Convening Authority (SPCMCA)

- A commander who is a court-martial convening authority or who grants search
authority must remain neutral and detached from the cases in which they act in this
capacity. Thus, they will typically not act in an investigative capacity.

Initial Investigation of Suspected Offense

- Minor Offenses: In some cases, e.g., failure to go, dereliction of duty, the commander
or first sergeant may conduct the preliminary inquiry. This may involve nothing more
than talking with the member’s supervisor.

- Major Offenses: In more serious cases, law enforcement agents such as the Security
Forces Office of Investigations (SFOI) or the Air Force Office of Special Investigations
(AFOSI) will conduct the investigation and report the results to the commander for
disposition of the case. When the commander receives a report of investigation (ROI)
from law enforcement, the preliminary inquiry requirement is fulfilled by reviewing
the ROI.

Options Available to the Commander
- Ordinarily the immediate commander of a person accused or suspected of commit-
ting an offense determines the appropriate initial disposition and should do soin a

timely manner

- In any case involving a disciplinary action or a criminal offense, the commander
should consult with the local legal office

- Options available to the commander include:

--  No action
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- Administrative action, e.g., letter of reprimand, removal from supervisory duties,
involuntary discharge, denial or reenlistment, etc.

-~ Nonjudicial punishment under Article 15
-~ Preferral of court-martial charges

--- Before preferring charges against a military member, be sure to thoroughly
review the ROl and any other evidence or documentation

--- At the time of preferral of charges, the accuser is required to take an oath
that he or she is familiar with facts underlying the charges. The accuser is
traditionally the commander.

- Make sure you consult with the legal office on all allegations of a sexual nature.
Initial Disposition Authority in those cases has been withheld effective 28 June
2012 by the Secretary of Defense.

-~ All allegations of a sexual nature or drug distribution must be referred to AFOSI
for investigation

REFERENCES

Rules for Courts-Martial 303 and 306 (2015)

SecDef Memorandum, Withholding Initial Disposition Authority Under the Uniform Code of Military
Justice in Certain Sexual Assault Cases (20 Apr 2012)
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MILITARY JUSTICE ACTIONS
AND THE INSPECTOR GENERAL
The Inspector General (IG) has authority to investigate complaints related to “discipline.”
This authority is restricted particularly as it relates to actions under the UCMJ. If court-
martial charges have already been preferred in a case, the IG should generally not have
any direct involvement.

- Both nonjudicial punishment proceedings and courts-martial have statutory appeal
provisions

- Additionally, Congress and the Air Force have provided additional administrative
review mechanisms, such as the Air Force Board for Correction of Military Records
(AFBCMR), Congressional Inquiries, etc.

- AF190-301, Inspector General Complaints Resolution, should not be used as authority
for an |G investigations into military justice matters

- IGpersonnel and investigating officers must have expeditious and unrestricted access
to all Air Force records, reports, investigations, audits, reviews, documents, papers,
recommendations, and other materials relevant to the investigation concerned; IGs
are authorized access to all documents and all other evidentiary materials needed
to discharge their duties to the extent allowed by law

Role of the IG in UCMJ Matters Should Be Guided by the Following Information

- Prior to a commander’s initiation of an action under the UCMJ, the IG may conduct
an investigation authorized by applicable regulations

- If misconduct is involved, refer to the provisions in AFl 90-301, para. 6.3.3 and table
3.6; and consult with the local staff judge advocate (SJA)

- If court-martial charges have been preferred in a case, the IG should generally not
have any direct involvement

- If investigation of matters tangential to court-martial charges becomes necessary,

the IG should consult with the SJA to ensure that the investigation does not in any
way prejudice the administration of justice under the UCMJ
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- Ifactionisinitiated under Article 15, UCMJ, the |G should refer to the provision of AFI
90-301, table 3.6, rule 22

-~ Appeal rights under AFI 51-202, Nonjudicial Punishment, UCMJ, Art. 15, and Part
V of the Manual for Courts-Martial (MCM) must first be exhausted

- Ifitis necessary to process a complaint of procedural mishandling, the investigation
should be confined to the procedural aspects of the Article 15 process and should
NOT involve:

-~ Assessing the sufficiency of the evidence

-~ Probing the commander’s deliberative process concerning the decision to initiate
action, the complainant’s guilt, or the punishment imposed

- The complainant should also be referred to AFI 36-2603, Air Force Board for Correction
of Military Records

- Additionally, the IG is responsible for investigating allegations of reprisal. Any non-
judicial punishment or adverse administrative action taken against the individual
who filed the reprisal complaint may be reviewed in the course of that investigation.

REFERENCES

10 USC, §§ 8014, 8020

Manual for Courts-Martial, United States, Part V (2012)

AF136-2603, Air Force Board for Correction of Military Records (5 March 2012)
AFI'51-202, Nonjudicial Punishment (31 March 2015)

AF190-301, Inspector General Complaints Resolution (27 August 2015)
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PREPARATION, PREFERRAL,
AND PROCESSING OF CHARGES

The preparation of court-martial charges involves drafting the charges and specifications.
Preferral of charges in the military is the act of formally accusing a military member of
a violation of the UCMJ. Processing of the charge involves forwarding the charges and
specifications to a convening authority.

Preparation of Charges

- The charge states which article of the UCMJ has allegedly been violated

- The specification is a concise statement of exactly how the article was allegedly
violated

- Since precise legal language is required, the legal office drafts charges and
specifications

- Charges are documented in Section 10, block Il of the DD Form 458, Charge Sheet

Preferral of the Charge

The first formal step in initiating a court-martial

- Anyone subject to the UCMJ may prefer charges against another person subject to
the UCMJ

- The immediate commander of an accused is the individual who ordinarily prefers
the charge

- Preferral is documented in block Ill of the charge sheet

- Preferral requires the “accuser,” the one preferring the charge, to take an oath that
he/she is a person subject to the Code, that he/she either has personal knowledge
of or has investigated the charge and specification, and that they are true to the best
of his/her knowledge and belief

-~ This oath is normally given by a judge advocate

-~ An accuser is not required to believe a charge and specification can be proven
beyond a reasonable doubt
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Processing of the Charge

- Preferral does not require the presence of the accused. However, after preferral, the
commander must inform the accused of the charge. Since the commander is normally
the accuser, notice to the accused typically occurs at the same time as preferral by
the commander reading the charge to the accused.

- The commander then forwards the charge with a transmittal indorsement to the
summary court-martial convening authority (SCMCA)

- Toconvene a court-martial, the charge must be forwarded to a convening authority,
usually the special court-martial convening authority (SPCMCA). In the Air Force, the
SCMCA is usually also the SPCMCA, so this extra step of forwarding the charge from
the SCMCA to the SPCMCA is not required. A judge advocate may be authorized by
the SPCMCA to receipt for charges on the SPCMCA's behalf.

- The SPCMCA can dismiss the charges or return the charges to the commander for
alternate disposition. If the SPCMCA determines the charges warrant a court-martial,
the following actions may be taken:

-- Refer the charge to a special court-martial or summary court-martial; or

- Appoint a preliminary hearing officer (PHO) to conduct an Article 32 preliminary
hearing

--- The PHO completes and forwards the preliminary hearing report to the SPC-
MCA for review. If the SPCMCA believes a general court-martial is warranted,
the SPCMCA forwards the preliminary hearing report along with the charges
to the general court-martial convening authority (GCMCA) for review and
possible referral to a general court-martial.

--- The GCMCA can refer the charges to a general court-martial and convene the
court-martial, return the charges to the SPCMCA for disposition, or dismiss
the charges

- Once the charge has actually been referred to trial, the appointed trial counsel will
then formally serve the accused with a copy of the charges and specifications. This
is documented in section 15, block IV of the charge sheet.

- Time constraints are involved in the preferral and trial of court-martial charges. An

accused's right to a speedy trial and the impact of unnecessary delay can have on the
effectiveness of military justice require charges be disposed of promptly.
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REFERENCES

UCMJ Art. 30

Rules for Courts-Martial 306 and 307 (2015)

AF151-201, Administration of Military Justice (6 June 2013), including AFI51-201_AFGM2016-01,
3 August 2016

DD Form 458, Charge Sheet (May 2000)
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PRETRIAL RESTRAINT AND CONFINEMENT

Pretrial restraint and pretrial confinement are tools to ensure the appearance of the
accused at their upcoming court-martial and/or to prevent the commission of serious
misconduct by the accused while awaiting court-martial. There are four types of pretrial
restraint: (1) conditions on liberty; (2) restriction in lieu of arrest; (3) arrest; (4) pretrial
confinement. Pretrial restraints are not required in every court-martial case. Before order-
ing any form of pretrial restraint, the commander must be convinced that probable cause
establishes that: (1) a UCMJ violation was committed; (2) that the accused committed
it; and (3) that the restraint imposed is required by the circumstances to either ensure
the presence of the accused at court-martial, or to prevent foreseeable serious criminal
misconduct by the accused while pending court-martial. Pretrial restraint/confinement
is not intended to be, and should not be used as, pretrial punishment. Pretrial restraints
should only be imposed in association with pending court-martial charges.

Overview

- Pretrial restraint (Rule for Courts-Martial (RCM) 304): moral or physical restraint on a
person’s liberty, imposed before and during disposition of court-martial level offenses

- Pretrial confinement (RCM 305): physical restraint, imposed by order of competent
authority, depriving a person of freedom pending disposition of charges

-~ Pretrial confinement is the most severe form of pretrial restraint

-- There is no“bail”in the military justice system, therefore placement into pretrial
confinement requires a series of procedural safeguards requiring the government
to ultimately demonstrate by a preponderance of the evidence (i.e., more likely
than not) that pretrial confinement is necessary under the circumstances

- Selecting the appropriate form of pretrial restraint: Commanders should select the
least rigorous restraint necessary to assure appearance of accused at court-martial

or prevent commission of foreseeable serious misconduct pending court-martial

- Never impose any form of pretrial restraint without first consulting the local legal
office

- Theimposition of any form of pretrial restraint starts the speedy trial clock under RCM
707 (120 days), regardless of whether charges have been preferred
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Who May Order Pretrial Restraint?

- Onlyan Airman’s commander may impose pretrial restraint on an officer. This author-
ity MAY NOT be delegated.

- Any commissioned officer may impose pretrial restraint on any enlisted person

- A commanding officer can delegate authority to order pretrial restraint of enlisted
personnel under their command to non-commissioned officers (usually the first
sergeant)

Pretrial Restraint Prerequisites

- Requires a reasonable belief that:
- An offense triable by court-martial has been committed;
-- The person to be restrained committed it; and

-- Restraint is required by the circumstances

- Notice to Individual: Restrained individual must be personally notified of the nature
of the offense which is the basis for the restraint and terms of the restraint

- Release from Pretrial Restraint: Except as otherwise provided by RCM 305, a person
may be released from pretrial restraint by any person authorized to impose the
restraint

Types of Pretrial Restraint

- The four types of pretrial restraint (from least to most severe):
-- Conditions on Liberty (RCM 304(a)(1))
-~ Restriction in lieu of Arrest (RCM 304(a)(2))
- Arrest (RCM 304(a)(3))

- Pretrial Confinement (RCM 304(a)(4); 305)
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- Conditions on Liberty: Imposed by orders directing a person to do or refrain from
doing specified acts

-~ May be imposed in conjunction with other forms of restraint or separately

- Typical examplesinclude orders to report periodically to a specified official, orders
not to go to a certain place, and orders not to associate with specified persons

- Restriction in lieu of Arrest: Imposed by ordering a person to remain within specified
limits

-~ Normally restriction is to remain within the confines of the base

-- Avrestricted person shall, unless otherwise directed, perform full military duties
- Arrest: The restraint of a person, directing the person to remain within specified limits

-- Anarrested person does not perform full military duties

- Pretrial Confinement: Most severe type of pretrial restraint; see requirements below

Procedures Upon Entry Into Confinement

- Placement into pretrial confinement requires additional procedural safeguards to
ensure that it is both necessary and justified under the circumstances, including
the following four levels of review over the course of the first week of any pretrial
confinement:
-~ 24-hour commander notification
-~ 48-hour probable cause review by a neutral officer
-~ 72-hour commander review of necessity of continued pretrial confinement

-- 7 day hearing conducted by a neutral pretrial confinement reviewing officer

- Upon placement into pretrial confinement, the person to be confined must be
promptly notified of the following:

- Nature of the offenses for which he or she is being held

-- Rightto remain silent and that any statement made may be used against him/her
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-- Right to request assignment of military counsel; or
-- Retain civilian counsel at no expense to the United States
-~ Procedures by which pretrial confinement will be reviewed

- UCMJ, Art. 10 requires that “immediate steps” shall be taken to try the person or to
dismiss the charges and release the person (usually requiring government to bring
accused to trial within 120 days)

24-Hour Notification

- If the person ordering confinement is not the confinee’s commander, then the con-
finee’s commander must be notified within 24 hours of the entry to confinement

48-Hour Probable Cause Determination

- Within 48 hours of entry into confinement, a neutral and detached officer must
review the adequacy of probable cause to continue confinement by considering
the following:
-~ Nature and circumstances of the suspected offense

-~ Weight of the evidence against the accused

-- Accused’s ties to the local community, including family, off-duty employment,
financial resources, and length of residence

-- Accused’s character and mental condition
-- Accused’s service record
- Accused’s record of appearance or flight from similar proceedings
-- Likelihood the accused will commit further serious misconduct if not confined
-~ Effectiveness of lesser forms of restraint

- If the commander is neutral and detached and acts within 48 hours, the provision
calling for a 48-hour probable cause determination will be satisfied. However, if the

commander is not neutral and detached, another officer must make the 48-hour
probable cause determination.

CHAPTERFIVE Criminal and Military Justice 217



72-Hour Commander Review

- If confinement is continued, within 72 hours of entry into confinement, the confinee’s
commander must prepare a written memorandum justifying continued confinement

--  Continued confinement is warranted if the commander has a reasonable belief
that:

--- Offense triable by court-martial has been committed
--- Prisoner committed it
-- Confinement is necessary because it is foreseeable that:
--- Prisoner will not appear at trial; or
--- Prisoner will engage in further serious criminal conduct; and
--- Less severe forms of restraint are inadequate
- Itis not necessary to try lesser forms of restraint, but they MUST be considered
in determining whether confinement is appropriate (i.e., commanders should not
order someone into pretrial confinement until they have considered whether a lesser
restraint would accomplish the task)
- Convenience of the unit is NOT a valid reason for pretrial confinement

7-Day Pretrial Confinement Review

- Areviewing officer must make written findings, within seven days of entry into con-
finement, whether the confinee shall be released or remain confined

- Reviewing officer must be neutral and detached

--  Pretrial confinement review officer (PCRO) may be, with limited exception, a
member appointed by the convening authority;

-- A military magistrate appointed by the convening authority; or

-- A military judge, although it is unusual for a judge to conduct initial review of
pretrial confinement unless it is after referral of charges
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- The PCRO must review the commander’s 72-hour memorandum to determine
whether the requirements for pretrial confinement are met

- The PCRO shall consider matters submitted by confinee, and, unless overriding cir-
cumstances or time constraints dictate otherwise, shall allow confinee and counsel
an opportunity to appear and present a statement or evidence at the hearing

- Arepresentative of command, such as the commander, first sergeant or other person,
may also appear before the hearing officer

- The review is not an adversarial proceeding; prisoner and counsel have no right to
cross-examine witnesses, although this is customarily permitted

- Reviewing officer's memorandum is forwarded to convening authority who may only
over- ride decision to continue pretrial confinement. Reviewing officer’s decision
to release may not be reversed without new evidence. Member’s commander may,
however, impose lesser forms of pretrial restraint.

- Prisoners usually receive day-for-day credit for pretrial confinement against any
confinement adjudged by the court. Credit for unlawful pretrial confinement, includ-
ing pretrial punishment, or for restriction tantamount to confinement may lead to
additional credit.

No Pretrial Punishment of Pretrial Confinees

- Pretrial confinees MAY NOT be treated the same as sentenced prisoners, such as
required to wear special uniforms for sentenced prisoners, perform punitive labor,
or undergo punitive duty hours

- Whether a particular condition amounts to pretrial punishment is a matter of the
intent of the official imposing the condition or of the purposes served by the condi-
tion, and whether such purposes are reasonably related to a legitimate governmental
objective. However, unduly rigorous circumstances or excessive conditions may give
rise to a permissive inference that a particular condition constitutes punishment.

- Pretrial punishment includes public denunciation and degradation
- Commingling pretrial and sentenced prisoners, without more, is not automatically
considered pretrial punishment. Case precedent has established commingling with

sentenced prisoners or non-resident aliens may lead to credit toward an adjudged
sentence.
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Review by Military Judge

- Once charges are referred to trial, the military judge shall review the propriety of
pretrial confinement upon motion for appropriate relief made by the defense. Before
referral of charges, the accused or counsel may request release from pretrial confine-
ment or modification of other forms of restraint from the convening authority.

- The remedy for non-compliance with pretrial confinement rules (e.g., review by
neutral and detached person is not made within 48 hours) or abuse of discretion
can range from additional credit for each day of illegal confinement to dismissal of
the charges

REFERENCES

UCMJ Arts. 10, 12, and 13

United States v. Zarbatany, 70 M.J. 169 (C.A.A.F. 2010)

United States v. Stringer, 55 M.J. 92 (C.A.A.F. 2001)

Rules for Courts-Martial 304-05, 707 (2015)

AF151-201, Administration of Military Justice (6 June 2013), including AFI51-201_AFGM2016-01,
3 August 2016
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IMMUNITY

Immunity for an individual should be granted only when testimony or other information
from the person is necessary for purposes of maintaining good order and discipline, and
when the person has refused or is likely to refuse to testify or provide the information on
the basis of the privilege against self-incrimination.

Types of Immunity
- There are two types of immunity under Rule for Courts-Martial (RCM) 704
-- Testimonial Immunity: Bars the use of the immunized person’s testimony, state-

ments, and information directly or indirectly derived from such testimony or
statements against that person in a later court-martial

-- Transactional Immunity: Bars ANY subsequent court-martial action against the
immunized person concerning the immunized transaction, regardless of the
source of the evidence against that person

- Testimonial immunity is preferred because it does not prevent the government from
trying the person for the criminal offense they testified about, so long as the govern-
ment does not use immunized statements in any way to prosecute the person

-- Best practice is to prosecute that individual first, then obtain a grant of immunity
to obtain statements or testimony to be used in the prosecution of the other case

-- If prosecution of an immunized person occurs after that person has testified or
provided statements under the grant of immunity, the government must prove
at the later court-martial that it has not used the person’s immunized testimony

or statements in any way for the prosecution of that person

- Onlyageneral court-martial convening authority (GCMCA) may grant testimonial or
transactional immunity

--  The GCMCA may grant immunity to any person subject to the UCMJ

- The GCMCA can disapprove immunity requests for witnesses not subject to the
ucmlJ

-~ The GCMCA can only approve immunity requests for witnesses not subject to
the UCMJ with authorization from the Department of Justice (DOJ)
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- If the witness is subject to federal prosecution, requests for immunity must be
approved by DOJ, even if the individual is subject to the UCMJ

- In national security cases, immunity requests MUST be coordinated with DOJ
and other interested U.S. agencies

Immunity Approval Authority (Non-National Security Cases)

Court-Martial U.S. Prosecution

Person Subject to UCMJ GCMCA DOJ

GCMCA can disapprove, but may

approve only with DOJ approval boJ

Person NOT Subject to UCMJ

- Agrant of immunity may also include an order to testify

- Under Military Rule of Evidence 301(d), an immunized person may not refuse to
testify by asserting the Fifth Amendment right against self-incrimination because,
as a result of the grant of immunity, that person will not be exposed to criminal
penalty

-~ Animmunized person may be prosecuted for failure to comply with an order to
testify

- Immunity does not bar prosecution for perjury, false swearing, or a false official
statement arising as a result of any statement made by an individual while testify-
ing under a grant of immunity

- Careisrequired when dealing with an accused or suspect to avoid a grant of de facto
immunity. This occurs when a person other than the GCMCA:

- Manifests apparent authority to grant immunity (commanders, first sergeants,
and investigative agents may, by actions or words, manifest apparent authority)

- Makes a representation that causes the accused to honestly and reasonably

believe that a grant of immunity will be issued if a certain condition is fulfilled
and the accused relies on the representation to his/her detriment
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- Do not make promises of immunity to any witness without first obtaining immunity
approval from the GCMCA

-~ Promises of immunity without GCMCA approval may still be enforced by courts-
martial as exercises of “de facto” (in fact) immunity

-- Defacto (“in fact”) immunity will operate the same as an actual grant of immunity

REFERENCES

Military Rules of Evidence 301 (2015)

United States v. Morrissette, 70 M.J. 431 (C.A.A.F. 2011)

Rule for Courts-Martial 703 (2015)

AF151-201, Administration of Military Justice (6 June 2013), including AFI51-201_AFGM2016-01,
3 August 2016
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PRETRIAL AGREEMENTS

Pretrial agreements (PTAs) are agreements between the accused and the convening
authority. Generally, the accused agrees to enter a plea of guilty to one or more offenses
in exchange for an upper limit on the sentence (period of confinement, type of punitive
discharge, amount and/or period of forfeitures, etc.) that the convening authority will
approve. The decision to accept or reject a PTA offer submitted by an accused is within
the sole discretion of the convening authority that referred the case to trial. The accused
is entitled to have the convening authority personally act upon the offer before trial.

Procedures: Initiation of a PTA

- Initiation: Either the government or the defense may initiate PTA negotiations. The
defense however, must submit the actual written PTA offer to the staff judge advocate
(SJA).

- TheSJAwill provide the written PTA to the convening authority with a recommendation

- Special Processing for Cases with Department of Justice (DOJ) Interest: SJA will obtain
the appropriate approval from the DOJ to enter into PTA discussions or agreements
in cases involving an offense of espionage, subversion, aiding the enemy, sabotage,
spying, or violation of punitive rules or regulations and criminal statutes concern-
ing classified information or the foreign relations of the United States. This includes
attempt, conspiracy, and solicitation to commit any of the above offenses.

- Written PTA Required: Entire PTA must be in writing and signed by the accused,
defense counsel, and the convening authority. No informal oral promises/representa-
tions are permitted.

Permissible PTA Conditions

- Rule for Courts-Martial (RCM) 705 contains restrictions for permissible PTA terms/
conditions

- A promise to enter into a reasonable stipulation of fact concerning the facts and
circumstances surrounding the offenses to which the accused pleads guilty

- A promise to testify as a witness in a trial of another person

- A promise to provide restitution
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- Apromise to conform conduct to certain conditions of probation before final action
is taken by the convening authority

- A promise to waive certain procedural requirements, such as:
-~ An Article 32 investigation
-- Right to a trial before court members
-~ Right to a trial before military judge sitting alone

--  Opportunity to obtain the personal appearance of certain witnesses at sentenc-
ing proceedings

Withdrawal from PTA

- BeforeTrial: Either party may void a PTA by withdrawing from it before trial and before
either party has begun to act upon the conditions of the PTA

- Convening Authority Withdrawal from PTA: Convening authority may withdraw upon
any of the following conditions:

-~ Any time before the accused begins performance of promises contained in the
agreement

- Upon the accused’s failure to fulfill any material promise or condition of the
agreement

--  When the military judge’s inquiry discloses a disagreement as to a material term
of the PTA

- When the findings of guilty are set aside during the appellate review
-- Ifanaccused has violated conditions of a PTA that involve post-trial misconduct,
the convening authority may withdraw up to the time of his/her final action in

the case

--- Convening authority may not withdraw from a PTA in any way that would
be unfair to the accused

--- Any withdrawal must be in writing
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Implementation of the PTA at Court-Martial

- At trial, the military judge will conduct a full inquiry into the specific terms of the
PTA to ensure the accused fully understands both the meaning and effect of each
provision of the PTA, has voluntarily entered into the PTA, and that no oral promises
were made in connection with the PTA

- In a trial by military judge alone, the military judge will not examine any sentence
cap portions of the PTA until after he or she has independently adjudged a sentence

- Inatrial by members, the members will not be told about the PTA until the conclusion
of the trial

- Accused will get the benefit of the lesser sentence, regardless of whether it was
adjudged or in the PTA

-~ If the sentence adjudged by the military judge or members exceeds the limits
of the agreed upon sentencing cap, the convening authority may only approve
the lesser sentence agreed to in the PTA

-- If the adjudged sentence is less than the sentencing cap, only the adjudged
sentence may be approved

REFERENCES

Rule for Courts-Martial 705 (2015)

AF151-201, Administration of Military Justice (6 June 2013), including AFI51-201_AFGM2016-01,
3 August 2016
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TRIAL FORMAT

A military accused may elect to be tried by a military judge alone or by a panel of court
members (the military equivalent of a civilian jury). All panel members must be senior
in rank to the accused. In either case, the trial will consist of two major portions: (1)
findings (guilt/innocence determination) and, in the event of a conviction at findings,
(2) sentencing.

Findings

- First part of the trial during which guilt orinnocence is determined. An accused may
plead guilty or not guilty

- Guilty Plea:

- Military judge questions the accused under oath to make sure he understands
the meaning and effect of their plea, and that he/she is, in fact, guilty

-- If the military judge accepts the guilty plea, the accused will then be sentenced
by the military judge, or a panel of members, whichever the accused elects

-- Guilty pleas are not allowed in death penalty cases

- Not Guilty Plea:

-- Forum CHoice: Accused determines by what type of court martial they wish to
be tried. Types of forum depend upon the accused status as officer or enlisted.

--- Enlisted Accused: An enlisted accused may elect trial by one of the following
methods: (1) military judge alone; (2) officer members; (3) mixed panel of
officer and enlisted members (at least one-third enlisted members included

on the court-martial panel, all of whom must be senior in rank to the accused)

--- Officer Accused: (1) military judge alone; (2) officer members (all of whom
must be senior in rank to the accused)

--- Trial by military judge alone is not allowed in capital cases

CHAPTERFIVE Criminal and Military Justice 227



-- Accused is presumed innocent
--- Prosecution must prove the accused’s guilt beyond a reasonable doubt

--- Accused has an absolute right to remain silent and present no evidence. The
accused may also choose to testify or present other evidence in his defense.

-- CourT-MARTIAL PANEL VoTING — NoN-CapiTaL CASES: In a trial with members, two-
thirds of the members, voting by secret written ballot, must concur in any finding

of guilty

- Court MARTIAL PANEL VoTING — CapPITAL CaAsEs: In order to sentence the accused to
death in a capital case, the vote of guilty on findings must be unanimous

Sentencing
- Second part of the trial during which an appropriate punishment is determined

-~ Unlike many civilian courts, sentencing normally occurs immediately following
findings

- Sentencing may be by military judge alone or a panel of members

-— In guilty plea cases, the accused may elect sentencing by either a military
judge alone or by a panel of members

-— In contested cases, the accused’s choice of either members or military judge
for findings also applies to sentencing

--- Judge-alone sentencing is not permitted in capital cases
-- Sentencing is an adversarial process

--- Prosecution can present matters in aggravation or show lack of rehabilitation
and can rebut evidence the accused presents

--- Defense can present matters in extenuation to explain the circumstances

surrounding the commission of the offense and/or matters in mitigation to
lessen the punishment to be adjudged by the court-martial
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- As in the findings portion of trial, the accused also has an absolute right to
remain silent and present no evidence during sentencing

--- A crime victim of an offense of which the accused has been found guilty
has the right to be reasonably heard at a sentencing hearing relating to that

offense

- In sentencing by members, two-thirds must concur, voting by secret written
ballot, in any sentence EXCEPT:

--- Sentences over 10 years: three-fourths vote required

--- Death penalty: unanimous vote required

REFERENCES
Rules for Courts-Martial 903, 910, 913, 918, 921, 1001, 1001A, 1004, and 1006 (2015)
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CONFIDENTIALITY AND PRIVILEGED COMMUNICATIONS

In the military, only certain relationships are recognized as involving privileged commu-
nication and therefore have confidentiality. Because privileges run contrary to a court’s
truth-seeking function, they are narrowly construed. Privileges may be waived by the
privilege holder. Waiver occurs when the privilege holder voluntarily discloses or consents
to disclosure of any significant part of the matter or communication. Commanders must
respect the privileges set forth below, absent waiver or an applicable exception to the
privilege.

Communications to Clergy (Military Rule of Evidence 503)

- Aperson has a privilege to refuse to disclose and to prevent another from disclosing
a confidential communication by the person to a clergyman or to a clergyman’s assis-
tant, if such communication is made as a formal act of religion or matter of conscience

- Applies to civilians and service members; “clergyman” includes a minister, priest,
rabbi, chaplain, or other similar functionary of a religious organization, or an indi-
vidual reasonably believed to be so by the person consulting the clergyman

- Privilege extends to the chaplain’s or clergyman’s staff

Attorney Client Privilege (Military Rule of Evidence 502)

- Privilege applies to all information confided to an Area Defense Counsel (ADC), Spe-
cial Victims' Counsel (SVC) or legal assistance attorney during representation, except
with respect to some future crimes or frauds upon the court

- Communications between a commander and staff judge advocate are privileged
only when the commander is acting as an agent or official of the Air Force and the

commander’s interests in no way conflict with those of the Air Force

- Privilege extends to non-lawyer members of the attorney’s staff, e.g., paralegals,
secretaries, etc.

Physician-Patient

- The Military Rules of Evidence (MRE) generally do not recognize a physician-patient
privilege

- No privilege for civilians treated in a military facility, but Privacy Act and other federal
regulations protect any illegal third party disclosure
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Medical Records
- Military medical records are the property of the Air Force

- Information in the health record is personal to the individual and will be properly
safeguarded pursuant to the federal Healthcare Information Portability and Protec-
tion Act (HIPPA)

- Commanders or commanders’ designees may access members’ military medical
records but only to the extent necessary to ensure mission accomplishment

Psychotherapist-Patient Privilege (Military Rule of Evidence 513 / AFl 44-172)
- Alimited privilege exists between persons subject to the UCMJ and psychotherapists

-~ Generally, the limited privilege protects only confidential communications which
are made to a psychotherapist (or assistant) for the purpose of diagnosis or treat-
ment of the person’s mental or emotional condition in cases arising under the
ucmJ

-- Exceptions include, but are not limited to: when the patient is dead; the com-
munication is evidence of child abuse or neglect, or in a proceeding in which one
spouse is charged with a crime against a child of either spouse, and when there
is an allegation of such misconduct the communication contemplates future
misconduct; when necessary to ensure safety and security of military personnel
or property; or law or regulation imposes a duty to report the information

- Under AF144-172, Mental Health, communications between a patient and a psycho-
therapist (or assistant) made for purposes of facilitating diagnosis or treatment of
the patient’s mental or emotional condition are confidential and must be protected
against unauthorized disclosure

- Alimited privilege also applies to active duty military members ordered to undergo
a sanity board pursuant to Rules For Courts-Martial (RCM) 706 and MRE 302

-- A limited privilege also exists under the Limited Privilege Suicide Prevention
(LPSP) Program pursuant to AF144-172, which applies to confidences made after
notification of an investigation or of suspicion of commission of a criminal act,
and placement into the LPSP program
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Victim Advocate-Victim Consultations Privilege (Military Rule of Evidence 514)

- Alimited privilege exists between victim advocates and victims of a sexual or violent
offense

- Generally, the limited privilege protects only confidential communications
between a victim and a victim advocate in sexual and violent offenses arising
under the UCMJ, made for the purpose of facilitating advice or supportive assis-
tance to the victim

-- Exceptions include, but are not limited to: when the patient is dead; federal/
state law or service regulations impose a duty to report; the communication
clearly contemplated the future commission of a fraud or crime; when necessary
to ensure safety and security of military personnel or property; or disclosure is
constitutionally required

Drug/Alcohol Abuse Treatment Patients

- AFI44-121, Alcohol And Drug Abuse Prevention And Treatment (ADAPT) Program, para.
3.7.1, grants limited protections for Air Force members who voluntarily disclose
personal drug use or possession. Those protections do not include any future drug
abuse.

-~ Such disclosure may not be used as the basis for UCMJ action or for the charac-
terization of service in a discharge proceeding

-- A member must disclose their drug abuse before the use is discovered or the
member is placed under investigation. The member may not disclose after he is
ordered to give a urine sample as part of the drug testing program in which the
results are pending or have been returned as positive.

- Federal law protects confidentiality of medical records pertaining to drug and alcohol
abuse
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Spousal Privilege (Military Rule of Evidence 504)

- Aspouse may elect not to testify against the other spouse as long as a valid marriage
exists at the time they are to provide testimony

- Aspouse may prevent testimony by the other spouse (or ex-spouse) regarding private
communications made during the marriage even if the marriage has been dissolved
at the time of testimony

- Neither privilege applies when one spouse is charged with a crime against, the person
or property of the other spouse, child or children of either spouse, if the marriage
is a sham as determined by state law, or if the spouses are co-conspirators in crime

Medical Quality Assurance Privilege

- 10 U.S.C. § 1102 generally restricts access to information emanating from a medical
quality assurance program activity. Exception: release is authorized “[t]o an officer,
employee, or contractor of the Department of Defense who has a need for such

[information] to perform official duties.”

- Information must only be used for official purposes and safeguarded in accordance
with the Privacy Act and other applicable laws and regulations

Family Support Center Program

- Family Support Center (FSC) staff should neither state nor imply that confidentiality
exists

- Information collected from members and families must only be used for official
purposes and must be safeguarded in accordance with the Privacy Act

- FSCDirector will notify the appropriate authority when an Air Force member consti-
tutes a potential danger to self, others, or could have an impact on Air Force mission
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USE OF INFORMATION IN THE PERSONAL
INFORMATION FILE AND REHABILITATION TESTIMONY
AT COURT-MARTIAL

Personnel records of the accused are generally admitted as evidence at any court-martial
sentencing hearing so long as those records are kept in accordance with Air Force regula-
tions. These records are important information to demonstrate a service member’s duty
record and have a direct bearing on the ultimate sentence imposed at court-martial.
Further information about the character of the accused is provided via “rehabilitative
potential testimony,” which may be provided by any person with sufficient contact with
the accused to form an intelligent opinion as to the accused’s ability to be rehabilitated
to a useful position in society following court-martial.

Information in the PIF
- Documents in a personnel information file (PIF) can be admitted into evidence by
the prosecution during the sentencing phase of a court-martial contingent on the

following prerequisites:

-~ Clear from the face of the document that the member received a copy of the
document

-~ Member had an opportunity to respond to the allegations
-~ Document is not over 5 years old on the date charges were referred to trial
- Document must be complete and kept in accordance with Air Force instructions

- Any response submitted by the member becomes part of the record and must be
filed with the action. Otherwise, the record is incomplete and may not be admitted.

Rehabilitation Evidence

- Rulefor Courts-Martial (RCM) 1001(b)(5) permits evidence of rehabilitative potential
to be introduced in the sentencing phase of the trial

- “Rehabilitative potential”"for RCM 1001(b)(5) purposes means “the accused’s potential
to be restored, through vocational, correctional, or therapeutic training or other
corrective measures to a useful and constructive place in society”

-- Evidence may be in the form of opinion concerning the accused’s previous per-

formance as a service member and potential for rehabilitation
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--  Scope of the rehabilitation evidence must be limited to whether the accused
indeed has rehabilitative potential in society, and the magnitude or quality of any
such potential. An example would be “SSgt Doe has outstanding rehabilitation
potential”

- Witness cannot express an opinion as to whether the accused should receive a
punitive discharge or any euphemism as to the appropriateness of a particular
sentence

- Opinion testimony in this area must be based on sufficient personal knowledge
about the accused’s character, duty performance, moral fiber, and determination
to be rehabilitated, and cannot be based merely on the seriousness of the offense
atissue

REFERENCES

Rule for Courts-Martial 1001(b)(2), 1001(b)(5) (2015)

AF151-201, Administration of Military Justice (6 June 2013), including AFI51-201_AFGM2016-01,
3 August 2016
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POST-TRIAL MATTERS, CLEMENCY SUBMISSIONS,
CONVENING AUTHORITY ACTION, AND APPEALS

Most parts of court-martial sentences do not go into effect automatically. Rather, they go
into effect upon action by the convening authority. All sentences of courts-martial are
subject to post-trial clemency review by the convening authority, and appellate review
by applicable military authorities. In the event of a court-martial conviction and sentence,
the accused has the right to submit post-trial matters to the convening authority for
clemency consideration. Further appellate review of the accused’s case is determined
by the severity of the sentence. Finally, in the event of a court-martial conviction and
sentence involving a victim, the victim is also entitled to submit post-trial matters for
the convening authority’s review during clemency.

Post-Trial Actions: Production of the Record of Trial and Staff Judge Advocate
Recommendation

- Following a court-martial conviction, the accused is entitled to a copy of the authen-
ticated record of trial (ROT) and the staff judge advocate's post-trial recommendation
(SJAR) to the convening authority as to whether to approve the findings and sentence
in the case

- Afterreceipt of the later of these documents, the accused is allotted 10 calendar days
(7 for summary courts-martial) to submit clemency matters to the convening author-
ity for the convening authority’s consideration as to whether to approve findings of
guilt or to approve or disapprove all or part of the sentence

- Accused may also request an extension of time of up to 20 days to submit clem-
ency matters

- Accused may also waive his/her right to submit clemency matters

- Accused Clemency Submissions: Written clemency matters submitted by an accused
may include:

-- Allegations of legal errors that affect the findings or sentence

-~ Portions or summaries of the record and copies of documentary evidence offered
or introduced at trial

--Matters in mitigation that were not available for consideration at trial, except as
may be limited by Rule for Courts-Martial (RCM) 1107(b)(3)(C)
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-- Clemency recommendations by any court member, the military judge, or any
other person

--  Written clemency matters submitted by the accused may not include matters
that relate to the character of a victim unless such matters were presented as
evidence at trial and not excluded

- Victim Clemency Submissions: A crime victim of an offense tried by any court-martial
shall have the right to submit a statement to the convening authority after the sen-
tence is adjudged

“Crime victim”for the purposes of RCM 1105A is a person who has suffered direct
physical, emotional, or pecuniary harm as a result of the commission of an offense
of which the accused was found guilty, and on which the convening authority
takes action under RCM 1107

-- Statement must be in writing and signed by the victim. It may include photo-
graphs, but shall not include video, audio, or other media.

-~ The crime victim may submit the statement no later than 10 days after the later of:

--- Date the victim receives an authenticated copy of the record of trial or waives
the right; or

--- Date on which the staff judge advocate recommendation is served on the
victim
-- For summary courts-martial, the victim has 7 days after the sentence is announced
- Trial counsel, or a summary court-martial officer, shall make reasonable efforts to
inform a crime victim of the right to submit a statement and the manner in which it

may be submitted

- A crime victim may waive their right to submit a statement by expressly waiving
such in writing or by failing to submit a statement within the prescribed time period
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Convening Authority Action

- Findings and sentence adjudged by a court-martial are not final until approved or
disapproved by the convening authority, this is referred to as “action”

- Before completing action in a case, the convening authority is required to review the
SJAR, the SJAR Addendum, clemency mattes submitted by the accused, and matters
submitted by the victim (if applicable)

- Generally speaking, during the clemency process, the convening authority has limited
authority to: (1) disapprove findings of guilt (if the offense concerned did not involve
a rape or sexual assault conviction, and the maximum confinement for that offense
was 2 years or less); and (2) reduce or disapprove only those aspects of the sentence
pertaining to confinement of 6 months or less; reductions in grade; forfeitures of pay;
hard labor without confinement; restriction to limits; and reprimands

-- Fiscal Year 2014 National Defense Authorization Act limited the power of a con-
vening authority to modify the findings and sentence of a court-martial under
UCMJ, Art. 60 in certain cases. Commanders should consult their servicing legal
office when considering modification.

Effective Date of Court-Martial Punishments

- Punitive Discharge: Not effective unless and until approved after appellate review

- Confinement: Effect immediately unless deferred (i.e., delay the effective date) by
the convening authority

- Reduction in Grade: Effective 14 days after announcement of the sentence or conven-
ing authority action, whichever is sooner. The convening authority may also defer
(i.e. delay the effective date of) the reduction in grade.

- Forfeiture of Pay and Allowances: Effective 14 days after announcement of the
sentence or action by the convening authority, whichever is sooner. The convening
authority may also unless defer the forfeiture of pay until action. In addition, when
taking action, the convening authority may lessen the impact of “automatic” forfei-
tures of pay by “waiving” them for up to 6 months for the benefit of the accused’s
dependents.
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-~ AutomaTic ForrEITURES: An accused automatically forfeits pay and allowances, up
to the jurisdictional limits of their court-martial (general court-martial (GCM)—
total forfeitures of pay and allowances; special court-martial (SPCM)—2/3 forfei-
tures of pay, only), during any period of confinement if the adjudged sentence
includes death or a punitive discharge, or any sentence to confinement for more
than 6 months

-~ WaIver oF AuTomATIC FORFEITURES: A convening authority may waive mandatory
forfeitures but only in cases where the accused has dependents. To do so, the
convening authority must also defer, suspend, mitigate or disapprove all or part
of adjudged total forfeitures.

- Hard Labor Without Confinement: Effective 14 days after announcement of the sen-
tence or convening authority action, whichever is sooner

- Restriction to Limits: Effective 14 days after announcement of the sentence or con-
vening authority action, whichever is sooner

- Reprimand: Provided by the convening authority in conjunction with “action” on
the case

Appellate Review

- Type of appellate review depends upon the adjudged sentence and type of
court-martial

- Unless appellate review is waived by an accused, the Air Force Court of Criminal
Appeals (AFCCA) automatically reviews all cases involving sentences of death, puni-
tive discharge, or confinement of one year or more

- After review by the AFCCA, the Court of Appeals for the Armed Forces (CAAF) may
elect to review any case. Review is automatic in death penalty cases and cases certi-

fied to the court for review by The Judge Advocate General of any service.

- Casesreviewed by the CAAF may be considered for review by the Supreme Court of
the United States

- Incases where a punitive discharge is adjudged or mandatory, the discharge cannot
be ordered executed until appellate review is completed
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--  Members are placed in mandatory excess leave (non-pay) status (also known as
“appellate leave”) in cases where a punitive discharge is approved by the con-
vening authority and confinement, approved by the convening authority, has
been completed. When no confinement is adjudged, and a punitive discharge
is approved, excess leave (“appellate leave”) should start when the convening
authority takes action.

- Once appellate review is complete, the convening authority, or successor, must
take additional action to execute the punitive discharge by publishing a Final
Court-Martial Order, which will be drafted for the Convening Authority’s signature
by the Staff Judge Advocate’s Office

- TheJudge Advocate General is the review authority in general courts-martial where
the sentence does not include death, punitive discharge, or confinement for one year
or more. The Judge Advocate General may elect to certify any case to the AFCCA for
further review.

- A judge advocate will conduct a review of all summary courts-martial and special
courts-martial that do not include a punitive discharge or one year confinement
(unless the accused waives appellate review)

- Appellate review is not required for cases where the accused was acquitted on all
charges
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TOTAL FORCE: AIR RESERVE COMPONENT (ARC)

Regular Air Force, Air National Guard (ANG), and Air Force Reserve (AFR) Airmen work
together as a team in air, space, and cyberspace worldwide. Together, the AFR and ANG
make up the Air Reserve Component (ARC). The ARC's mission is to provide combat ready
forces to the the Air Force whenever needed.

ARC Personnel Categories

- Ready Reserve: Includes the Selected Reserve and Individual Ready Reserve who
are available to be involuntarily ordered to active duty in time of war or national
emergency, pursuant to 10 U.S.C. §§ 12301 and 12302

-~ SeLecTED ReserVE: Those units and individuals within the Ready Reserve approved
by the Joint Chiefs of Staff as so essential to initial wartime missions that they
have priority over all other reserves. It includes traditional reservists, individual
mobilization augmentees (IMA), active guard reservists (AGR), and military
technicians.

-~ INoivibuaL Reapy Reserve (IRR): Individuals who have had training and previous
experience in the Regular component or the Selected Reserve and still have a
military service obligation

-~ Includes all ANG (including inactive National Guard (ING))

- Active Guard Reserve (AGR): Reservists on full-time active duty (AD) for the purpose
of administering, recruiting, instructing or training Reserve Component units, or
performing duties prescribed in 10 U.S.C. § 12310. AGRs are assigned in a mobilization
position in the unit they support.

- Standby Reserve: Pool of trained individuals (other than those in the Ready Reserve or
Retired Reserve) who could be ordered to active duty only in time of war or national
emergency

- Retired Reserve: Reservists who have at least 20 years of service and are either waiting
to turn 60 years of age to collect retirement pay (nicknamed a “Gray Area” retiree) or
are over age 60 and receiving retirement pay
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- Regular Active Duty Retired: May be ordered to active duty by the Secretary of the
Air Force (SecAF) if deemed necessary for the national defense

Air Force Reserve (AFR)
- AFRis an integrated Total Force partner in every Air Force core mission, providing
combat-ready forces to fly, fight, and win. In addition to categories (above), participat-

ing reservists hold a duty status.

- Types of Reserve Personnel Duty Status:

-~ AIR Reserve TEcHNICIAN (ART): Members are full-time federal civil service employees
of an Air Force reserve unit and serve in dual roles as both civilians and Reserve
Airmen

-~ TrapimoNAL ReservisT (CAT A): Assigned to stand-alone reserve units
-— Required to perform annual training (AT) 12 weekends during unit training
assemblies (UTAs) in inactive duty training (IDT) status (each UTA day counts
for 2 IDTs, for a total 48 IDTs required)
--- Also required to perform 15 days of active duty service per year
- InDiviDUAL MosiLizaTioN AuGMENTEES (IMAs) (CAT B): Attached to and augment
active-component and government agency missions and are rated by active

duty or government agency supervisors

--- Required to perform 12 days of IDT per year (2 IDT periods per day for a total
of 24 IDTs) and 12-14 annual days of active duty service per year

- IMAs may volunteer for additional active duty orders or be mobilized to fill
Air Force mission requirements

-~ ParmiciPATING INDIVIDUAL READY RESERVIST (PIRRS): Attached to an active duty unit
and participate for points towards retirement
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Air National Guard (ANG)

- ANG members have a dual-role based on the Militia Clause of U.S. Constitution, Art. 1,
sec. 8

-- Federal Role (Title 10): Mission is to maintain well-trained, well-equipped units
available for prompt mobilization under Title 10 of the United States Code during
war and national emergencies

-- State Role (Title 32): Mission is to provide trained, organized and disciplined units
and individuals to protect life, property, and preserve peace, order and public
safety within the state or territory by providing emergency relief support, search
and rescue, support to civil defense authorities and counterdrug operations

-~ There are also National Guard technicians or military technicians (MTs) who are
federal civilian employees occupying technician positions. They must be mem-
bers of both state ANG and federal civil service.

- ANGRequired Training: 12 weekends of IDTs (2 IDTs per day for a total of 48 IDTs) and
15 days of active duty service per year

Administrative and Disciplinary Action

- Air Force Reservists:

-~ Reservists are subject to the UCMJ while in active duty status and inactive duty
training status

-- Address questions of alleged misconduct involving IMA reservists to their active
duty staff judge advocate (SJA) who coordinates with HQ AFRC/JA

-- Address questions about alleged misconduct involving Traditional Reservists and
ARTs to their reserve unit’s SJA

-- If deployed, look to member’s activation orders for guidance
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- Air National Guard Members:

- Misconduct of ANG members is governed by the member’s status at the time of
the action. ANG personnel are only subject to the UCMJ when“in federal service”
UCMJ Art. 2(a)(3).

-~ Activation orders show if member is in Title 10 or Title 32 status and where
assigned for administrative control/operational control

-- IfinTitle 10 status, contact local SJA, who will coordinate with the 201st MSS/JA
at DSN 612-8614

-- If in Title 32 status, contact local SJA, who will coordinate with the member’s
home unit SJA (unless orders direct otherwise)

-~ Ifa MT, contact local SJA, who will coordinate through member’s home unit (if in
military status) or the applicable State Human Resources Office (if in civilian status)

REFERENCES

U.S. Const. Art. 1,§ 8

UCMJ Art. 2(a)(3)

Reserve Officer Personnel Management Act, 10 U.S.C. §§ 10141-10154

Reserve Forces Revitalization Act of 1996, 10 U.S.C. § 10215-10218

Reserve Forces Act of 1955, 10 U.S.C. § 12301, et seq.

DoDI 1215.06, Uniform Reserve, Training, and Retirement Categories for the Reserve
Components (11 March 2014), incorporating Change 1, 19 May 2015

AF136-3209, Separation and Retirement Procedures for Air National Guard and Air Force Reserve
Members (14 April 2005), incorporating through Change 3, 20 September 2011

CHAPTER SIX Personnel Issues for the Commander—Generally 247



ACTIVE GUARD AND RESERVE CURTAILMENTS

The Air Force Reserve (AFR) Active Guard and Reserve (AGR) Program is established by
Department of Defense policy and implemented in AFI 36-2132, Vol. 2, Active Guard/
Reserve (AGR) Program.The AGR career program provides an AGR with career opportuni-
ties for promotion, career progression, retention, education, and professional develop-
ment. This program may lead to an active duty retirement after attaining the required
years of Federal service.

- Initial entry into the AGR Program is by individual application for selection for assign-
ment. Initial assignment length is normally 4 years, except for colonels for whom the
initial assignment length is 3 years.

- An AGR has career status upon being accepted into the AGR career program. An AGR
is accepted into the career program (1) when accepted by an AGR review board, (2)
when orders enable the AGR to exceed the 6-year probationary period as an AGR, or
(3) when the AGR reaches sanctuary, as established in AF1 36-2131, Administration of
Sanctuary in the Air Reserve Component.

- Avoluntary release from an AGR tour is referred to as a curtailment

- AGRs may request a curtailment of an AGR tour based on position realignment,
personal hardship, retirement or other valid reasons

- AGRs submit a curtailment request through the chain of command to arrive at
AFRC/A1A or AFRC/A1L at least 120 days prior to and no more than 365 days
before requested date of separation (DOS)

-~ Curtailment requests for the purpose of retirement must be received by AFRC/
A1A (AFRC/A1L for colonel positions) no later than 60 days prior to the requested
permissive temporary duty assignment (TDY)/terminal leave start date but not
less than 120 days before retirement date

- Involuntary Curtailment: Commanders considering involuntary curtailment should
use all quality force management tools available prior to initiating an involuntary
curtailment

-- Depending on the nature of the involuntary curtailment, commanders should
consider discharge in lieu of involuntary curtailment

-- Commanders should consult with AFRC/ATA (AFRC/ATL for colonels) and their
servicing legal office to determine if an involuntary curtailment is appropriate
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REFERENCES

DoDI 1205.18, Full-Time Support (FTS) to the Reserve Components (12 May 2014), incorporating
Change 1, 19 May 2015

AF136-2131, Administration of Sanctuary in the Air Force Reserve Components (27 July 2011)

AF136-2132, Volume 2, Active Guard/Reserve (AGR) Program (20 March 2012), incorporating
Change 1, 10 February 2014, with administrative changes, 28 April 2016
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REASSIGNMENT TO THE INDIVIDUAL READY RESERVE

The Individual Ready Reserve (IRR) is a manpower pool consisting of individuals who have
had some training and who have served previously in the active component or in the
Selected Reserve. Members may voluntarily participate in training for retirement points
and promotion, in accordance with AFl 36-2254, Vol. 1, Reserve Personnel Participation.
Transfers to the IRR may be voluntary or involuntary.

Voluntary Reassignment to the IRR

- Members who no longer desire to actively participate in the Air Force Reserve may
request to be reassigned to the IRR

- Commanders MUST deny “voluntary” requests for reassignment to the IRR when
discharge is more appropriate

- Application: Members request reassignment to the IRR by submitting AF IMT 1288,
Application for Ready Reserve Assignment or a personal letter to the wing commander
or equivalent (unit reserve program) or to the Readiness Integration Organization
(RIO) detachment commander (Individual Mobalization Augmentee (IMA) program)

-~ As part of the completion of AF IMT 1288, members must certify that they either
have or have not received an Unfavorable Information File (UIF) within the last
2 years (enlisted) or 5 years (officers). If the member has had a UIF during this
period, the last five OPRs/EPRs must accompany the assignment request.

- Approval Authority:

-- Wing commander or equivalent (unit program) or the RIO detachment com-
mander (IMA program) is the approval authority for voluntary requests

-~ Inthe unit reserve program, any commander in the chain of command may disap-
prove a request for reassignment

-~ Inthe IMA program, the RIO detachment commander may disapprove a request
for reassignment

-- Approved IRR reassignment requests must have an effective date not earlier
than 6 months from the date the request is submitted. The wing commander or
equivalent (unit program) or ARPC/DPR (IMA program) may waive the 6-month
requirement.

250 The Military Commander and the Law



Involuntary Reassignment to the IRR

- Involuntary reassignment to the IRR from the Ready Reserve for cause is generally
inappropriate

- Use involuntary reassignment only as a last resort
-- Initiate involuntary reassignment for cause or derogatory reasons only after all
appropriate disciplinary and/or administrative actions have been taken and
documented
- Consider exceptions to these policies on a case-by-case basis
- Involuntary reassignment is not a substitute for discharge. If administrative discharge
is warranted, process in accordance with AFl 36-3209, Separation and Retirement

Procedures for Air National Guard and Air Force Reserve Members.

- Appropriate Situations: Some potential situations where involuntary reassignment
may be appropriate include (but are not limited to):

-- Unexcusep ABseNcES: In the unit reserve program, if a member has nine or more
unexcused absences from Unit Training Assemblies (UTAs) in a 12-month period,
commanders should reassign the member to the IRR (if not discharging the
member)

-~ RepeaTED FITNESS FAILURES: Members who fail to meet minimum fitness standards
for reasons other than documented disability may be discharged in accordance
with the standards laid out in AF1 40-501, The Air Force Fitness Program

-- HeALtH AssessmenT Non-compLIANCE: Failure to comply with requirement for reserve
component periodic health assessment

- WHEereaBouTs UNnknowN: Member not immediately available (whereabouts
unknown), but not Missing in Action

- Evaluation: Unit commander (or RIO detachment commander, for IMAs) will examine

and evaluate any information received that indicates a member should be considered
for involuntary reassignment
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- Memorandum of Notification: If a commander determines grounds exist to warrant
initiation of involuntary reassignment action, a memorandum of notification (MON)
is sent to the member in accordance with AFI 36-2115, Assignments Within The Reserve
Component. A sample MON is provided in the AFl at Attachment 5, and includes a list
of information which must be provided to the member.

-~ Personally Deliver: When feasible, the MON should be personally delivered to
the member

- Delivering official must obtain a written acknowledgement of receipt, and a
sample is provided at AFI 36-2115, Attachment 6

--- If member refuses to acknowledge receipt, the delivery official makes an
annotation to that effect on the receipt, including the date and time of deliv-
ery of the notification. The receipt should be kept in the case file.

-~ Certified Mail: When personal delivery is not feasible, the unit should send the
MON by certified mail, return receipt requested, to the member’s last known
address

--- If attempts to deliver the MON by certified mail are unsuccessful, send the
MON by first class mail using the format at AFI 36-2115, Attachment 7

- Ifthe member resides outside the United States, an equivalent form of notice
may be used

- Undelivered: If postal service returns the MON without indicating a more current
address, file the returned envelope in the case file and request verification of last
permanent mailing address from the postmaster using the format at AFl 36-2115,
Attachment 8

--- If an address correction is received, send the MON to the member at that
address.

--- If all attempts to deliver the MON by certified and first class mail are unsuc-
cessful, complete the Affidavit of Service by Mail at AFI 36-2115, Attachment 9
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--  Review:

--- Memser: Member must be allowed 15 calendar days after receipt of the MON
to consult with legal counsel and submit statements or documents on his or
her behalf. If the member fails to submit statements or documents during this
time period, the case may be processed based on the information available,
without further notice to the member.

--- CommanDer: The commander reviews any matters submitted by the member
and determines whether to continue involuntary reassignment action

--  Determination:

--- If the commander elects to continue the involuntary reassignment action,
the case file must be processed through the servicing staff judge advocate
and chain of command to the approval authority

--- The approval authority reviews the case to determine whether the facts are
properly substantiated. The approval authority then approves or denies the
reassignment and notifies the member.

- ltisin the best interest of both the Air Force and the member to process the case as
expeditiously as possible. Commanders should monitor the process to ensure cases
are processed without undue delay.

REFERENCES

AF1 36-2115, Assignments within the Reserve Components (8 April 2005), certified current,
2 May 2008

AFI 36-2254, Volume 1, Reserve Personnel Participation (26 May 2010)

AF136-3209, Separation and Retirement Procedures for Air National Guard and Air Force Reserve
Members (14 April 2005), incorporating through Change 3, 20 September 2011

AF IMT 1288, Application for Ready Reserve Assignment
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DEBARMENT

Installation commanders have broad authority to control activities on their installations,
including the authority to remove or exclude any person whose presence on the installa-
tion is unauthorized or disrupts good order and discipline. This authority enables a com-
mander to fulfill his or her responsibilities to protect personnel and property, to maintain
good order and discipline, and to ensure the successful, uninterrupted performance of
the DoD mission. The terms debarment, barment, and barred are often used interchange-
ably to mean that an individual is no longer permitted access to a DoD installation.

Commander’s Responsibilities and Options

- Aninstallation commander’s decision to remove or exclude a person from the instal-
lation is subject to judicial review

-- However, the decision is given substantial deference and will not be overturned
unless proven to be arbitrary or capricious

- An illegal debarment could subject a commander to personal civil liability in a
lawsuit

- Aninstallation commander may not delegate the authority to debar an individual
from an installation to a subordinate

Who is Subject to Debarment?

- Members of the armed forces are not normally debarred. Service members being
involuntarily separated may, in conjunction with their discharge, be debarred for
good cause.

- Civilians may be debarred from a military installation

- Dependent family members and retirees may be debarred from an installation, but
they must still be granted access to the installation to receive any medical care they

are entitled to (a statutory right-10 U.S.C. §§ 1074, 1076)

- Civilian employees may be debarred, but they should be removed from federal ser-
vice before being debarred

-- Otherwise, the employee may still be entitled to collect a salary
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- Check with the Civilian Personnel Office to determine if the local collective
bargaining agreement, should one exist, contains additional due process
requirements

- Salespersons and businesses may be debarred for misconduct. Misconduct may lead
to debarment of a single agent or an entire firm.

- Contractor employees may be debarred for misconduct. Contractor employees with
security clearances are not entitled to greater protection from debarment.

- Possession, distribution, or use of drugs is commonly used as a good cause for
debarment, while exceeding weight standards, on the other hand, would not be a
good reason

Procedural Requirements

- Apersonwhois debarred from an installation should be notified, in writing, that he or
she is prohibited from entering the installation. The notification (called a “debarment
letter”) should state the reason for and period of the debarment.

- Determining the debarment period is a matter of discretion

-- Commanders should consider the individual, the reason for the proposed debar-
ment, and the need for good order, discipline, and security. The bottom line is
what is reasonable given all the circumstances.

-- Length of the debarment period should be stated in the debarment letter. The
commander may debar an individual for a specific length of time or, in appropri-
ate cases, the debarment may be for an indefinite period of time.

- Individual can ask the installation commander to lift the debarment at any time,
regardless of whether the debarment is for a set period or indefinite

- A copy of the debarment letter should be hand-delivered to the individual or sent
by certified mail to ensure a record of receipt

- Anindividual who enters an installation after receiving notice of debarment from
the installation commander is subject to federal criminal prosecution under Entering
Military Naval or Coast Guard Property, 18 U.S.C. § 1382. Maximum penalty for violation
of the law is 6 months confinement and a $500 fine.
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REFERENCES

10 U.S.C. § 1076

18 U.S.C. § 1382

50 U.S.C. § 797

DoDI 5200.08, Security of DoD Installations and Resources and the DoD Physical Security Review
Board (PSRB) (10 December 2005), incorporating through Change 3, 20 November 2015

32 C.F.R. § 809a (2015)

DTM 09-012, Interim Policy Guidance for DoD Physical Access Control (8 December 2009),
incorporating through Change 6, 20 November 2015

AFMAN 31-113, Installation Perimeter Access Control (FOUQ) (2 February 2015), incorporating
Change 1, 27 July 2015
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DRIVING PRIVILEGES

Driving on a military installation, whether in a government owned vehicle (GOV) or a
privately owned vehicle (POV) is a privilege granted by the installation commander or
designee. This authority may be delegated to the vice commander, mission support group
commander, or other appropriate official not occupying a law enforcement, investigative,
or other position raising the appearance of a conflict of interest.

Operating a POV on the Installation

- Aperson must do the following in order to drive on an Air Force installation:

- Lawfully be licensed to operate motor vehicles in appropriate classifications and
not under suspension or revocation in any state or host country

--  Comply with all laws and regulations governing motor vehicle operations on base

--  Comply with installation vehicle registration requirements

- Possess, while operating a motor vehicle, and produce on request the following:
--- Proof of ownership or state registration, if required by state of host nation;

--- Avalid state driver’s license (or host nation/status of forces agreement (SOFA)
license);

--- A valid vehicle safety inspection sticker, if required by state or host nation;

--- Documents that establish identification and status of cargo and vehicle
occupants, when appropriate;

--- Proof of valid insurance; and
--- Operators of GOVs must have proof of authorization to operate the vehicle
Implied Consent

- When operating a motor vehicle on a military installation, a driver gives implied
consent in a number of areas:

-- Consent to test for the presence of alcohol or drugs in their blood, on their breath,
and in their urine, provided there is a lawful stop, apprehension, or citation for
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any impaired driving offense committed while driving or in physical control of a
motor vehicle on a military installation

- Consent to the removal and temporary impoundment of their POVs if itis (1) ille-
gally parked; (2) interfering with military operations; (3) creating a safety hazard;
(4) disabled by accident or incident; (5) abandoned; or (6) left unattended in a
restricted or controlled access area

Suspension

- Installation commander can administratively suspend or revoke installation driving
privileges

-~ Asuspension of up to 6 months may be appropriate if a driver continually violates
installation parking standards, or habitually receives other non-moving vehicle
violations

-- Installation commander will immediately suspend installation driving privileges
pending resolution of an intoxicated driving incident under any of the following
circumstances:

--- Refusal to take or complete a lawfully requested chemical test for the pres-
ence of alcohol or other drugs in the driver’s system

--- Operating a motor vehicle with blood alcohol content (BAC) or breath alco-
hol content (BRAC) of 0.08 percent by volume or higher, or in excess of the
applicable BAC or BRAC level in the local civilian jurisdiction, whichever is
applicable

-— Receipt of an arrest report or other official document reasonably showing
an intoxicated driving incident occurred within a reasonable time period

Revocation

- Installation commander willimmediately revoke driving privileges for a period of not
less than 1 year in any of the following circumstances:

-~ Person is lawfully apprehended for intoxicated driving and refuses to submit to
or complete tests to measure blood alcohol or drug content
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-- Conviction, nonjudicial punishment, or a military or civilian administrative action
resulting in the suspension or revocation of a driver’s license for intoxicated
driving

-- Installation commander determines an immediate revocation is required to
preserve public safety or the good order and discipline of military personnel

Procedures

- Apoint system is used on-base to provide a uniform administrative device to super-
vise traffic offenses impartially. Points are assessed for violations of motor vehicle traf-
fic regulations for on-base and off-base traffic offenses. Certain procedural guidelines
apply before an individual’s driving privilege may be suspended or revoked.

-- Individual has the right to a hearing before a designated hearing officer. Indi-
vidual must be notified of his or her right to a hearing, but it is only held if the
individual requests it within the prescribed time period.

- Asuspension for a driving while intoxicated offense may be effective immediately
if based on reliable evidence. Such evidence can include witness statements, a
military or civilian police report, chemical test results, refusal to complete chemi-
cal testing, video tapes, written statements, field sobriety test results, or other
evidence.

- Civilian offenders may be prosecuted in Federal Magistrate Court for on-base traffic
offenses., however, this is subject to the type of installation jurisdiction where the
offense occurred. Installation commanders are authorized to prescribe installation
traffic rules.

REFERENCES

AFMAN 31-116, Air Force Motor Vehicle Traffic Supervision (18 December 2015)

AF131-101, Integrated Defense (FOUQ) (8 October 2009), incorporating through Change 2,
7 March 2013, including AFI31-101_AFGM2015-01, 21 May 2015

AF131-218(1), Motor Vehicle Traffic Supervision (22 May 2006), certified current 15 July 2011,
including AFI31-218_AFGM2015-01, 10 March 2015
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ARMY AND AIR FORCE EXCHANGE SERVICE AND
COMMISSARY BENEFITS

Although DoD directives and service regulations govern exchange and commissary
benefits, commanders may exercise some discretion in granting, suspending, or revok-
ing privileges.

Exchange
- Army and Air Force Exchange Service (AAFES): The establishment of an exchange is

authorized by the Departments of the Army and the Air Force at each installation
where extended active duty military personnel are present and assigned for duty

- Anexchange may be established at other locations, such as state-operated National
Guard installations or Reserve Training Centers, provided it is cost-effective

Exchange Privileges

- Unlimited exchange privileges extend to all uniformed, retired, and and other person-
nel (such as Medal of Honor recipients) and their dependents

- Unlimited exchange privileges may be extended to government departments or
agencies outside the DoD when:

-- Local commander determines the desired supplies or services cannot be conve-
niently obtained elsewhere, and

- Supplies or services can be furnished without unduly impairing the service to
exchange patrons

- Limited exchange privileges extend to some government civilian employees and to
others, such as members of foreign military services visiting a military installation

- In non-foreign areas outside the Continental United States, e.g., Alaska, Hawaii, and
Puerto Rico, the responsible commander may extend limited or unlimited privileges
to other personnel or organizations if it is in the best interest of the mission of the
command concerned

- Exceptions involving patron privileges are based on alleviating personal hardships

and may only be granted by the Secretary of the department concerned upon request
by the installation commander through command channels
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Abuse of Exchange Privileges
- Exchange patrons are prohibited from abusing privileges, including:

-- Purchasing items for the purposes of resale, transfer, or exchange to unauthorized
persons

-- Using exchange merchandise or services in the conduct of any activity for the
production of income

-- Theft, intentional or repeated presentation of dishonored checks, and other
indebtedness

Commander Actions when Abuse of Exchange Privileges Occurs

- When an abuse of privileges occurs, the commander will take prompt disciplinary and
other appropriate action, such as revocation or suspension of exchange privileges

-~ Commanders may revoke exchange privileges for any period deemed appro-
priate, except the minimum period of revocation is 6 months for shoplifting,
employee pilferage, and intentional presentation of dishonored checks

-- Individual concerned will be provided notice of the charges and the opportunity
to offer rebutting evidence

-~ Onappeal, the commander who revoked the privileges, or the next higher com-
mander, may reinstate exchange privileges for cogent and compelling reasons

Commissary Privileges

- The DoD operates commissaries as an integral element of the military pay and ben-
efits system and as an institutional element to foster the sense of community among
military personnel and their families. The intent of patronage is to provide an income
effect benefit through savings on food and household items necessary to subsist and
maintain the household of the military family.

- Authorized Patrons:

-~ Several classes of individuals are authorized commissary privileges by regulation,
including: active duty and their dependent family members, retired personnel
and their dependent family members, reservists, and others
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-- At overseas locations, military commanders or Secretaries of military depart-
ments may extend commissary privileges to certain individuals and groups of
individuals, provided it is without detriment to the ability to fulfill the military
mission

- Restrictions on Purchases:

-~ Authorized personnel may not sell or give away commissary purchases to indi-
viduals or groups not entitled to commissary privileges

-~ Personnel are prohibited from using commissary purchases to support a private
business

-- Sanctions for violating restrictions on purchases range from temporary suspen-
sion or permanent revocation of commissary privileges to appropriate action
under regulation, UCMJ, or federal or state law

Appointing Agents for Authorized Users
- Aninstallation commander is authorized to extend exchange and commissary privi-

leges to the agent of an authorized user. Appointment typically occurs when the
authorized user is unable to exercise their privileges on their own behalf.

REFERENCES
DoDI 1330.17, DoD Commissary Program (18 June 2014)
AF134-211(l), Army and Air Force Exchange Service Operations (5 October 2012)
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SUBSTANCE ABUSE
Air Force Drug Use Policy

- Military and civilian personnel are expected to refrain from drug abuse and maintain
standards of behavior, performance, and discipline consistent with the UCMJ, public
law, and Air Force policy

- lllegal use of drugs by Air Force members is a serious breach of discipline that is
incompatible with Air Force standards. This misconduct places the member’s con-
tinued service in jeopardy and could lead to action resulting in a punitive discharge
or an administrative discharge under other than honorable conditions.

Air Force Alcohol Abuse Policy

- The Air Force recognizes that alcohol misuse negatively affects public behavior, duty
performance, and physical and mental health

- The Air Force provides comprehensive clinical assistance to eligible beneficiaries
seeking help for alcohol abuse problems

Unit Commanders and Supervisor Responsibilities

- Observe and document the performance and conduct of subordinates and direct
immediate supervisors to do the same

- Evaluate potential or identified abusers through the evaluation process of AFl 44-121,
Alcohol and Drug Abuse Prevention and Treatment (ADAPT) Program

- Provide appropriate incentives to encourage members to seek help for problems
with drugs or alcohol without fear of negative consequences

- Commander is responsible for and has control of all personnel, administrative, and
disciplinary actions pertaining to members involved in the Air Force ADAPT program

- Command involvement is critical to a comprehensive treatment program, as well as
during aftercare and follow-up services. The commander shall also provide command
authority to implement the treatment plan when the member does not voluntarily
comply.
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Abuser Identification (Military Members)

- Self-Identification (Drug Abuse): Members who voluntarily disclose prior drug use or
possession are granted limited protections. Such disclosure may not be used against
the member in UCMJ actions or in characterizing an administrative discharge as long
as he or she:

-- Is seeking treatment and voluntarily discloses evidence of personal drug use or
possession to the unit commander, first sergeant, substance use/misuse evalu-
ator or a military medical professional; and

- Has not previously been apprehended for drug involvement, placed under inves-
tigation for drug abuse, ordered to give a urine sample as part of the drug-testing
program in which the which the results are still pending or have been returned
as positive, advised of a recommendation for administrative separation for drug
abuse, or has entered treatment for drug abuse

-- Thelimited protection available for self-identification does not apply to disciplin-
ary or other action based on independently derived evidence (other than the
results of a commander-directed drug test), including evidence of continued
drug abuse after the member initially entered a treatment program

- Self-Identification (Alcohol Abuse): Air Force members with substance alcohol abuse
problems are encouraged to seek assistance from their commander, first sergeant, a
military medical professional, or mental health professional

-- Self-identification is reserved for members who are not currently under investiga-
tion or pending action as a result of an alcohol related misconduct

-- Self-identified members who enter the ADAPT assessment process will be held
to the same standards as others entering substance abuse and misuse education,
counseling and treatment programs. However, if the member is not diagnosed
with a substance use disorder, the member’s chain of command will not be
notified.

- Commander Referral: A unit commander will refer all service members for assess-
ment when substance use or misuse is suspected to be a contributing factor in any
misconduct, e.g., driving under the influence (DUI)/driving while intoxicated (DWI),
public intoxication, drunk and disorderly, spouse/child abuse and maltreatment,
underage drinking, positive drug test, or when notified by medical personnel pursu-
ant to AFl 44-121
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-- Commanders should also refer a member for assessment when drugs or alcohol
are thought to be a contributing factor in any incident, such as deteriorating duty
performance, excessive tardiness, absenteeism, misconduct, or unacceptable
social behavior

-~ Commanders who fail to comply with this requirement place members at
increased risk for developing severe substance problems and jeopardize the
mission

Incident to Medical Care: Medical personnel must notify a member’s unit commander
and the ADAPT program manager when a member is observed, identified, or sus-
pected to be under the influence of drugs or alcohol, receives treatment for any
injury or illness that may be the result of substance abuse or is suspected of abusing
substances

Random Drug Testing: Positive drug test results mandate a substance abuse evaluation

Probable Cause Searches: Commanders who receive information of a positive drug
test conducted pursuant to a probable cause search must refer the member for a
substance abuse assessment

Inspections: Commanders may order inspections (to include urinalysis) of his/her
unit, in whole or in part, pursuant to Military Rule of Evidence (MRE) 313 so long as
the primary purpose is to determine and to ensure the security, military fitness, or
good order and discipline of the unit

- Positive drug test results mandate a substance abuse evaluation

Substance Abuse Assessment

The ADAPT program attempts to identify and provide assistance to military members
with drug problems, but the focus of the ADAPT program is prevention and clinical
treatment

--  ADAPT staff members evaluate all members suspected of drug or alcohol abuse
in order to help the commander understand the extent of the substance abuse
problem and to determine the patient’s need for treatment and the level of care
required

- Except in cases of self-identification, personal information provided by the
member in response to assessment questions MAY be used against the member
in a court-martial or considered for characterizing service in an administrative
discharge
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- Before the assessment, the patient is advised of the ADAPT program’s nature, the
limits on confidentiality, the Privacy Act, and the Health Insurance Portability and
Accountability Act (HIPAA), the responsibilities of the ADAPT staff, the purpose, access
and disposition of mental health records and the potential consequences of refusing
assessment, preventive counseling and/or treatment

- Upon completion of the assessment, the information gathered will form the basis
for patient diagnosis, treatment planning, and delivery of substance abuse services.
Assessment results for individuals who are charged with DUl or DWI will be provided
to the patient’s commander.

- Information is presented to the Treatment Team (TT) so that the TT may develop and
guide the clinical course of treatment. The TT decides the proper course of action and
treatment plan for the client after examining all the facts presented.

- TTis comprised of:

--  Commander and/or first sergeant. These individuals must be involved at program
entry, termination and any time there are significant treatment difficulties with
the patient.

-- Patient’s immediate supervisor

-- ADAPT program manager

-~ Certified substance abuse counselor

-- Mental health provider currently involved in patient care

-- The patient, unless deemed clinically inappropriate

Management of Drug and Alcohol Abusers

- Tools available to the unit commander to manage drug abusers include:

-~ Nonjudicial punishment under UCMJ, Art. 15

-~ Court-martial

-~ Line of Duty (LOD) determinations, when appropriate in accordance with AFI

36-2910, Line of Duty (LOD) Determination, Medical Continuation (MEDCOM) and
Incapacitation (INCAP) Pay)
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--Action involving security clearance, access to classified information, or access
to restricted areas in accordance with AFl 31-501, Personnel Security Program
Management

-~ Suspension from Personnel Reliability Program (AFMAN 13-501)

- Duty assignment review to determine if member should continue in current
duties

- Unfavorable Information File (UIF) or control roster action based on drug related
misconduct or substandard duty performance in accordance with AFl 36-2907,
Unfavorable Information File (UIF) Program

-- Separation under AFI 36-3206, Administrative Discharge Procedures for Commis-
sioned Officers and AFl 36-3208, Administrative Separation of Airmen for docu-
mented failure to meet standards (members who fail the ADAPT program due
to refusal to cooperate may be separated)

-~ Administrative demotion, withholding of promotion, and denial of reenlistment

Administrative Discharge for Drug Abuse

- Drug abuse is incompatible with military serve and all Airmen who abused drugs,
even once, are subject to discharge for misconduct

-- Drug abuse is defined in AFI 36-3208 as the illegal, wrongful, or improper use,
possession, sale, transfer, or introduction onto a military installation of any drug.
This includes:

--- Improper use of prescription medication

--- Any controlled substance in schedules |, II, lll, IV, and V of 21 U.S.C. § 812

--- Any intoxicating substance, other than alcohol, introduced into the body in
any manner for purposes of altering mood or function

-- Evidence obtained through urinalysis or from the member in connection with

initial entry in rehabilitation and treatment may be used to establish a basis for
discharge
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- Generally, a member found to have abused drugs will be discharged unless the
member meets ALL SEVEN of the following criteria:

--- Drug abuse is a departure from the member’s usual and customary behavior
--- Drug abuse occurred as the result of drug experimentation

-— Drug abuse does not involve recurring incidents, other than drug
experimentation

--- Member does not desire to engage in or intend to engage in drug abuse in
the future

--- Drug abuse under all the circumstances is not likely to recur

--- Member’s continued presence in the Air Force is consistent with the interest
of the Air Force in maintaining good order and discipline

--- Drug abuse did not involve drug distribution
- ltisthe member’s burden to prove retention is warranted under these limited criteria
- Similar retention criteria does not exist for officers
Civilian Employees (Drug Abuse)

- The Air Force Civilian Drug Testing Program is designed to achieve a drug-free work-
place, consistent with Executive Order 12564 and 5 U.S.C. § 7301

- AFI1 90-508, Air Force Civilian Drug Demand Reduction Program, provides policy and
procedures to prevent, reduce and eliminate illicit drug use and rehabilitate and treat

civilian drug abusers

- Similar to military members, civilian employees who self-identify for illicit drug use
are provided a“safe haven” from disciplinary action if they:

-~ Voluntarily identify themselves as a user of illicit drugs prior to being notified of
the requirement to provide a specimen for testing or being identified through

other means (e.g., drug testing, investigation)

--  Obt