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SouRces oF COMMAND AUTHORITY

Article II, § 2 of the United States Constitution provides the original source of command
authority to the President as Commander-in-Chief.

CHAIN oF COMMAND
- Chain of command runs from the President and the Secretary of Defense to the combatant
commander

-- Chairman of the Joint Chiefs functions within the chain of command by transmitting
communications to the commander of the combatant commands from the President
and the Secretary of Defense

-- Service chiefs are responsible to the secretary of the military department for manage-
ment of the services

--  Subordinate command authority may be conferred by statute, delegated, or assumed

THE CoNcePT oF CoMmMAND BY UNIFORMED MILITARY PERSONNEL
- Concept of command carries dual functions

-~ Legal authority over people, including power to discipline
-~ Legal responsibility for the mission and resources
- Command devolves upon an individual, not a staft

--  Command is exercised by virtue of the office and the special assignment of officers hold-
ing military grades who are eligible by law to command. A commander exercises control
through subordinate commanders. Staff, including vice and deputy commanders, have
no command functions. They assist the commander through planning, investigating,
and recommending.

-~ Some command duties may be delegated. Responsibilities of command may never be

delegated.

CommAND AuTHORITY OVER AcTIVE DuTY FORCEs

- The commander’s authority over military members extends to conduct of the members
whether on or off the installation. The commander exercises authority by virtue of his/her
status as a superior commissioned officer.
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Enlisted members take an oath upon enlistment to obey the lawful orders of those appointed
over the member

Articles 89, 90, and 92 of the UCM] include prohibitions of disrespect towards, or the
failure to obey, superior officers

CoMMAND AUTHORITY OVER RESERVISTS

Commanders always have administrative authority to hold reservists accountable for
misconduct occurring on or off duty, irrespective of their military status when the
misconduct occurred

Commanders have UCM] authority over reservists only when in military status

ComMAND AUTHORITY OVER CIVILIANS

The commander has authority over, and acts as the employer of, civilian employees
-~ The commander can give promotions and bonuses, as well as impose sanctions
-~ 'The 36 AFI series defines this relationship

The commander has less authority over nonemployee civilians on base

-~ As “mayor” of the base, the installation commander has authority to maintain order
and discipline, and to protect federal resources

-- Asa practical matter, this authority may be limited to detaining individuals for civilian
law enforcement officials and barring them from the installation

-- The installation commander may bar an individual from the base for misconduct but
must follow certain procedural requirements

-~ The commander has almost no authority over civilians off base

REFERENCES:

U.S. Consrt. art. II, § 2

UCM] arts. 89, 90, 92

AFI 51-604, Appointment to and Assumption of Command (4 April 2006)
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CoMMAND SUCCESSION

An officer succeeds to command in one of two ways, either by assuming command or by
appointment to command. Both assumption and appointment are based on seniority and may
be either temporary or permanent.

- Assumption of command is a unilateral act taken under authority of law and regulation by
the officer who assumes command

--  Command passes to the senior military officer assigned to the organization who is
present for duty and eligible to command

-~ Authority to assume command is inherent in that officer’s status as the senior officer
in both grade (captain, lieutenant colonel, colonel) and rank (seniority within a grade)

-~ An officer can assume command only of an organization to which that officer is assigned
by competent authority, except that the officer serving as the Commander, Air Force
Forces (COMAFFOR) for a given contingency operation exercises command authority
over those Air Force members deployed in support of that contingency. Assignment
to a subordinate organization is an assignment to all superior organizations having the
subordinate organization as a component.

- Appointment to command occurs by an act of the President, the Secretary of the Air Force,

or by his/her delegee

-~ An officer assigned to an organization, present for duty, and eligible to command may
be appointed to command if they are at least equal in grade to all other eligible officers,
without regard to rank within grade

- A temporary assumption or appointment is used when the commander being replaced is
only temporarily absent or disabled

-~ Absence or disability for only short periods does not incapacitate the commander and
normally does not warrant an assumption of command by another officer

-- No need to publish assumption of or appointment to command orders when offi-
cer who originally held the command position resumes command after a temporary
absence, so long as they are still equal or senior in grade to any other officer then present
for duty, assigned to the organization, and eligible to command

-~ If during the permanent commander’s temporary absence, another officer senior in grade
to him/her, who is eligible to command, is assigned or attached to the organization, then

the returning commander may not resume command unless appointed to command
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SpeciAL RuLes AND LimiTaTioNs TO COMMAND

There is no title or position of “acting commander.” The term is not authorized.

Officers assigned to HQ USAF cannot assume command of personnel, unless competent
authority specifically directs

No officer may command another officer of higher grade who is present for duty and
otherwise eligible to command

Enlisted members cannot exercise command
No commander may appoint his own successor

Chaplains cannot exercise command, although they do have the authority to give lawful
orders and exercise functions of operational supervision, control, and direction

Students cannot command an Air Force school or similar organization

Judge Advocates may only exercise command if expressly authorized by The Judge Advo-
cate General, as the senior ranking member among a group of prisoners of war, or under
emergency field conditions

Flying organizations may only be commanded by Line of the Air Force crewmembers
occupying active flying positions—except that officers from other military departments who
have USAF-equivalent crewmember ratings or certifications can command consolidated
flying training organizations in accordance with appropriate interservice agreements

Certain types of organizations, such as air base wings or groups, which have multiple mis-
sions that include responsibility for controlling or directing flying activities, are considered
non-flying units and may be commanded by non-rated officers

Only Reserve Component officers on extended active duty orders can command organiza-
tions of the Regular Air Force. “Extended active duty” is defined as a period of 90 days
or more during which the officer is on active duty (other than for training) orders. The
COMAFFOR or delegee may authorize Reserve Component officers not on extended
active duty to command Regular Air Force units operating under the COMAFFOR’s
authority, though COMAFFOR may delegate this authority no lower than the com-
manders of aerospace expeditionary wings for expeditionary units operating under the
COMAFFOR’s authority.

Regular officers and Reserve officers on extended active duty cannot command organizations

of the Air Force Reserve unless approved by HQ USAF/RE

CHAPTER ONE Legal Issues Specific to the Commander
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- Only officers designated as a medical, dental, veterinary, medical service, or biomedical
sciences officer, or as a nurse may command organizations and installations whose primary
mission involves health care or the health profession

- Offcers quartered on an installation, but assigned to another organization not charged with
operating that installation, cannot assume command of the installation by virtue of seniority

- Civilians may lead a unit, hold supervisory positions, and provide supervision to military
and civilian personnel in a unit. They cannot assume military command or exercise com-
mand over military members within the unit. Except as required by law (e.g., the Uniform
Code of Military Justice), a civilian leader of a unit is authorized to perform all functions
normally requiring action by the respective unit commander. When a civilian is designated
to lead a unit, that individual will be the director of that unit. Units lead by directors will
not have commanders and members of the unit or subordinate units may not assume
command of the unit. However, alternative arrangements for functions for which the law
requires a commander will be established by competent command authority, either by
attaching military members for these limited purposes to a unit led by a commander, or by
accomplishing these functions at a command level above the unit. Because members of the
unit may not assume command, individuals should be designated in advance to perform
the duties of civilian leaders should they become unable to perform those duties.

MEeTHOD FOR ASSUMPTION OR APPOINTMENT TO COMMAND
- Use written orders to announce and record command succession, unless precluded by exigencies

- Use standard memorandum format or use AF IMT 35, Request and Authorization for Assump-
tion of/Appointment to Command, to document such orders. AFI 51-604, Attachment 2, sets
out detailed instructions for preparing the AF IMT 35. Consult AFI 33-328 for uniformity
of order format and general order publishing guidance.

REFERENCES:

AFI 33-328, Administrative Orders (16 January 2007)
AFI 51-604, Appointment to and Assumption of Command (4 April 2006)

6 The Military Commander and the Law



FuncTiOoNs oF THE STAFF JUDGE ADVOCATE

Mission
The mission of the Judge Advocate General’s Corps is to deliver professional, candid, indepen-

dent counsel and full-spectrum legal capabilities to the command and the warfighter.

DEFINITIONS

Judge Advocate: An Air Force officer designated as such by The Judge Advocate General
-~ Graduate of a law school accredited by the American Bar Association

--  Licensed in active status in at least one state, the District of Columbia, American
Samoa, the Northern Mariana Islands, Guam, Puerto Rico, or the U.S. Virgin Islands

Staff Judge Advocate (SJA): Senior judge advocate on extended active duty normally on

the installation commander’s staff unless otherwise specified by The Judge Advocate General

- Serves as the legal advisor for the wing commander in his/her capacity as the representa-
tive of the Air Force

-~ Supervises the members of the base legal office

Assistant Staff Judge Advocates (ASJA): Other judge advocates assigned to the staff judge
advocate’s office. ASJAs support the SJA in his/her role as the wing commander’s legal
advisor. In this capacity, they may perform duties such as:

-- Chief of legal assistance

-- Chief of military justice

-- Chief of civil law

Area Defense Counsel (ADC): Judge advocate performing defense counsel duties at an
installation

-~ Reports through the defense community chain of supervision to TJAG

-~ Not assigned to the SJA
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FuncTiONAL ORGANIZATION OF THE BASE LEGAL OFFICE

The legal office provides a wide range of legal services to the wing commander and the base
at-large. The following is a general overview of the divisions within a typical legal office and
the services they provide:

- Military Justice Division: Advises commanders on discipline and military justice matters,
including advice on, and preparing documents for, courts-martial and nonjudicial punish-

ment under Article 15, UCM]

- Adverse Actions Division: Advises commanders on, and prepares documents for, admin-
istrative discharges. Provides legal guidance related to quality force management tools
such as control rosters, unfavorable information files, administrative demotions, letters
of reprimand, letters of admonishment, letters of counseling, and records of individual
counseling.

- Claims Division: Manages the initial processing of tort claims against the Air Force and
claims by the Air Force against individuals and entities. Also assists the Air Force Claims
Service Center in processing household goods claims submitted by military members.

- International and Operations Law Division: Advises commanders on international and
operational law issues such as foreign criminal jurisdiction, international agreements, rules
of engagement and targeting as well providing law of armed conflict training and guidance

- Givil Law Division: A range of legal topics fall under the category of civil law, which may
be grouped in a single division or they may be organized separately. Areas within the civil
law division may include: contract law; labor law; environmental law; and, general civil
law, which includes issues such as private organizations, use of Air Force assets, various
personnel issues and noncriminal investigations such as reports of survey and line of duty
determinations.

- Legal Assistance and Preventative Law Division: Responsible for educating the base
population on legal issues that affect military members and their dependents as well as
providing legal assistance. Legal assistance attorneys cannot draft court documents or rep-
resent members or their families in court but they can provide advice on a range of legal
issues including, but not limited to, adoption, consumer law, divorce and child custody,
income taxes, the Servicemembers Civil Relief Act, and wills. This division also provides
free notary services.

REFERENCE:
AFI 51-102, The Judge Advocate General’s Department (19 July 1994)
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PersoNAL LiABILITY oF COMMANDERS AND SUPERVISORS

Federal employees are generally entitled to Department of Justice representation if lawsuits are

brought against them for acts they commit in the scope of their employment, if those acts do

not violate federal statutes. Historically, suits against present or former federal officials in their

personal capacity for money damages based upon official conduct were rare. Similarly, common

law tort suits brought in state courts were dismissed because of the doctrine of official immunity.

LiABILITY FOR CONSTITUTIONAL TORTS
- In 1971, the Supreme Court of the United States held for the first time in Bivens v. Six
Unknown Named Agents that an alleged violation of the United States Constitution could

serve as the basis for a suit for money damages against federal officials

- However, the Court said that a federal official would have absolute immunity if the official

was acting in the scope of employment and if there were “special factors counseling hesita-

tion” on the part of the court to allow a civil action for damages to proceed

In 1983, the Court found, in Bush v. Lucas, that the administrative remedies given an
aggrieved employee by the Civil Service Reform Act were “special factors” that protected
federal supervisors from liability

However, in Orto v. Heckler, a supervisor engaging in sexual harassment was found to
be outside the scope of his employment and was not immune

Also in 1983, in Chappell v. Wallace, the Court held that the relationship between
military personnel, including civilian supervisors, was a “special factor” as long as the
act had been “incident to service” at the time of the alleged wrong, based upon the
circumstances at that time

In 1987, in United States v. Stanley, the Court ruled that there need not be a superior/
subordinate relationship for this immunity to apply, e.g., a civilian employee allegedly
injuring an enlisted member

- If there is no “special factor” in a case, the federal official is only entitled to qualified

immunity. He is immune so long as his acts did not violate clearly established constitutiona
H lgh ts did not violate clearly established titut |

guarantees, e.g., those of which a “reasonable person” would have been aware.

CHAPTER ONE Legal Issues Specific to the Commander
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LiagiLITY FOR Common LAw Torts

- 'The Federal Employees Liability Reform and Tort Compensation Act of 1988 (the “Westfall
Act”) now gives federal employees absolute immunity from liability for state common law
torts including negligence, libel, slander, assault, battery, trespass, as long as they were in
the scope of employment at the time of the alleged tort

- The Act does not apply to constitutional torts (discussed above) or to acts violating a federal
statute, e.g., environmental torts

- The Department of Justice must certify that the employee was acting “in scope” at the time
of the incident, and that certification can be reviewed by the court hearing the lawsuit

ENVIRONMENTAL TORTS

- The major environmental statutes (Clean Air Act, Clean Water Act, Resource Conservation
and Recovery Act) either contain immunity provisions for federal employees acting in scope
or have been held by courts to grant immunity. Meyer v. United States Coast Guard.

- However, federal officials have been held criminally liable for violations of various environ-
mental statutes that contain criminal penalties. United States v. Carr.

- Also, if a defendant is being tried for violating federal (not state) criminal law, the Depart-
ment of Justice will generally decline both criminal and civil representation

REPRESENTATION OF FEDERAL EMPLOYEES
- Should you or one of your personnel be served with any summons or complaint, immedi-
ately contact your servicing staff judge advocate

--  Department of Justice representation is available in almost all cases if the employee
was acting within the scope of employment and if the action was not a violation of a

federal criminal statute

-- Time standards for requesting representation and answering the complaint are
extremely critical, so do not waste any time

- Private insurance at your own expense is available to protect you against civil (not criminal)

liability
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REFERENCES:

Federal Employees Liability Reform and Tort Compensation Act, 28 U.S.C. § 2679 (2014)
Bivens v. Six Unknown Named Agents, 403 U.S. 388 (1971)

Chappell v. Wallace, 462 U.S. 296 (1983)

Bush v. Lucas, 462 U.S. 367 (1983)

United States v. Stanley, 483 U.S. 669 (1987)

United States v. Carr, 880 F.2d 1550 (2d Cir. 1989)

Otto v. Heckler, 781 E2d 754 (9th Cir. 1986), modified, 802 F.2d 337 (9th Cir. 1986)
Meyer v. United States Coast Guard, 644 F. Supp. 221 (E.D.N.C. 19806)

28 C.ER. Part 50, Department of Justice Policy
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ArTICLE 138 COMPLAINTS

Article 138 of the Uniform Code of Military Justice (UCMY]J) gives every member of the Armed
Forces the right to complain that he or she was “wronged” by his/her commanding officer. The
right even extends to those subject to the UCM]J on inactive duty for training.
Score oF ARrTICLE 138 COMPLAINTS
- Matters appropriate to address under Article 138 include discretionary acts or omissions

by a commander that adversely affect the member personally and are:

-- In violation of law or regulation

-~ Beyond the legitimate authority of that commander

-~ Arbitrary, capricious, or an abuse of discretion; or

-~ Clearly unfair, e.g., selective application of administrative standards/actions

- Matters outside the scope of the Article 138 complaint process are:

-~ Acts or omissions affecting the member which were not initiated or ratified by the
commander

-~ Disciplinary action under the UCM], including nonjudicial punishment under Article
15. However, deferral of post-trial confinement is within scope of Article 138.

-~ Actions initiated against the member where the governing directive requires final action

by SecAF

-~ Complaints against the general court-martial convening authority (GCMCA) related
to the resolution of an Article 138 complaint, except for alleging the GCMCA failed
to forward a copy of the file to SecAF

-- Complaints seeking disciplinary action against another

--  Complaints based on a commander’s actions implementing the recommendations

of a board authorized by Air Force regulations and governed by AFI 51-602, Boards
of Officers
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ArTicLE 138 PROCEDURES
- Within 90 days of the alleged wrong, the member submits his/her complaint in writing,
along with supporting evidence, to the commander alleged to have committed the wrong

- The commander receiving the complaint must promptly notify the complainant in writing
whether the demand for redress is granted or denied

-~ The reply must state the basis for denying the requested relief

-~ The commander may consider additional evidence and must attach a copy of the
additional evidence to the file

-~ The commander must respond to the complainant’s initial application for redress within

30 days

- If the commander refuses to grant the requested relief, the member may submit the com-
plaint, along with the commander’s response, to the officer exercising general court-martial
convening authority over the commander

-~ Must be submitted within 30 days from the notice of denial

-~ May be submitted directly to the GCMCA or forwarded through any superior com-

missioned officer

-~ Anintermediate commander or any other superior commissioned officer receiving such
a complaint will immediately forward the file to the GCMCA. The officer may attach
additional pertinent documentary evidence and comment on availability of witnesses
or evidence, but may not comment on the merits of the complaint.

GCMCA’s RESPONSIBILITIES

- Conduct or direct further investigation of the matter, as appropriate

- Notify the complainant, in writing, of the action taken on the complaint and the reasons
for such action

- Refer the complainant to appropriate channels that exist specifically to address the alleged

wrongs, i.e., performance reports, suspension from flying status, assessment of pecuniary
liability. This referral constitutes final action.

CHAPTER ONE Legal Issues Specific to the Commander
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- Retain two complete copies of the file, and return the originals to the complainant

- After taking final action, forward a copy of the complete file to HQ USAF/JAA for review
and disposition by SecAF

- The GCMCA is prohibited from delegating his/her responsibilities to act on complaints
submitted pursuant to Article 138

REFERENCES:

UCM]J art. 138

AFI 51-904, Complaint of Wrongs Under Article 138, Uniform Code of Military Justice
(28 July 2015)
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SPECIAL CoURT-MARTIAL CONVENING AUTHORITY DUTIES

The special court-martial convening authority (SPCMCA) is a statutory position under the
Uniform Code of Military Justice which is typically held by the wing commander. SPCMCA

duties can be divided into two categories: military justice and administrative action.

Miuitary JusTice DuTies
- Appoints military magistrates to authorize apprehensions, searches, and seizures

- Appoints pretrial confinement reviewing officers (PCRO)

The PCRO holds a hearing and makes a neutral determination of whether an accused
should be continued in pretrial confinement awaiting trial

There is no limit to the number of PCROs the SPCMCA can appoint

PCROs should be mature officers with good judgment

- Details court members

- Refers charges and specifications to special or summary courts-martial

- Approves pretrial agreements (PTAs) for an accused to be tried by a special or summary

courts-martial

- Takes action on findings and sentences of special and summary courts-martial

- Appoints Article 32, UCM], preliminary hearing officer (PHO)

Occurs after charges have been preferred and when the SPCMCA believes a general
court-martial (GCM) may be the appropriate forum for the charge and specification

The PHO completes an Article 32 hearing, which is similar to a grand jury proceeding
in the civilian community, and writes a report for the SPCMCA, which recommends

action the SPCMCA should take on the charge and specification

If the SPCMCA believes a GCM is appropriate, he/she then forwards the Article 32
report, charge(s) and specification(s), and recommendations on disposition to the
general court-martial convening authority (GCMCA)

CHAPTER ONE Legal Issues Specific to the Commander
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ApmiNiSTRATIVE AcTiON DuTiES
- Disapproves or recommends approval of requests for discharge in lieu of court-martial

-- SPCMCA may disapprove a request for discharge in a special court-martial
-~ SPCMCA may not approve a request for discharge, even in a special court-martial

-- If the SPCMCA wants the request for discharge in a special court-martial approved,
he/she must forward it to the GCMCA, with a recommendation for approval and
appropriate characterization of discharge

-- If the SPCMCA has ordered an Article 32 hearing, but the Article 32 report has not
been forwarded to the GCMCA, the SPCMCA may disapprove the request

-~ If the Article 32 report has been forwarded to the GCMCA, the SPCMCA forwards
the request for discharge to the GCMCA, with a recommendation for action on request

- Convenes discharge boards, depending upon the status of the respondent and act on the
findings and recommendations of the board

- Acts as separation authority depending upon the status of the respondent, the basis for the
discharge, and/or the findings and recommendations of the board

REFERENCES:

ManNuAL FOR COURTS-MARTIAL, UNITED STATES (2012)

AFI 36-3208, Administrative Separation of Airmen (9 July 2004), Incorporating Through
Change 7 (2 July 2013), Including AFGM 23 June 2015

AFI 51-201, Administration of Military Justice, (6 June 2013), Including AFGM 30 July 2015
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UnLawrFuL CoMmMAND INFLUENCE

As the military courts have often emphasized, unlawful command influence (UCI) is the mortal

enemy of military justice. The courts have been equally quick, however, to distinguish proper

command influence from UCI. The key is to understand what constitutes proper involvement

by the commander, and what crosses the line into UCI.

- Superior commanders are not prohibited from establishing and communicating policies

necessary to maintain good order and discipline. They are also free to pass on their experi-

ence and advice regarding disciplinary matters. Having done so, however, the superior

commander must then step back and allow the subordinates to exercise their discretion in

the matter, examples of proper or lawful command involvement are:

Withholding a subordinate’s authority to act in an individual case or types of cases
Requesting a subordinate to reconsider his/her action in light of new evidence

Consulting with subordinates on judicial decisions at the subordinate’s request; how-
ever, the subordinate alone must decide what action to take

“Tough talk” policy letters, talks and briefings on issues of concern are permissible so
long as they are not indicative of an inelastic attitude or an attempt to influence the
finding and sentence in a particular case

Focusing on problem areas is permissible, examples include: characterizing illegal drug
use as a threat to combat readiness or referring to “ferreting out” illegal drug dealers as
a legitimate command concern

- Superior commanders must not make comments that would imply they expect a particular

result in a given case or type of cases, examples of unlawful command influence include:

A commander states at an officers’ call that all drug users must be removed from the Air
Force. Potential court members for an upcoming court involving drugs are present. The
inference may be that the commander expects the court to impose a punitive discharge.

A commander makes comments on his displeasure at the light sentences adjudged by
previous courts. The concern is future panel members may adjudge a harsher sentence
than they might otherwise in order to please the commander.

A commander expresses his concern about court-martial cases in which subordinate

commanders preferred charges, recommended a court, and then testified during sen-
tencing on behalf of the accused. The suggestion was they refrain from testifying for

CHAPTER ONE Legal Issues Specific to the Commander
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the accused in upcoming courts. Any attempt to discourage a witness from testifying
is improper.

-- A commander, speaking informally to a group of officers, jokingly says he does not
care how long a particular court takes, as long as the members “hang the SOB.” The
impression is that he believes the accused to be guilty and expects the members to agree.

-- A convening authority may not exclude classes of individuals from serving as court
members if done to obtain a more severe sentence

-- Interfering with a party’s access to witnesses

-- Intent to actually interfere with a case is not required. Command actions that unin-
tentionally discourage witnesses to testify or cause witnesses to alter their testimony
may constitute UCIL.

- Commanders at each level are given authority by virtue of their commands to impose
discipline upon subordinates within their command. For example, a squadron commander
may discipline anyone assigned to his/her squadron. Since that squadron would normally
fall under a group and then a wing, those squadron members would likewise be subject to
discipline from their group and/or wing commanders. Each commander in the chain must
remain free to exercise his/her own discretion to impose discipline without inappropriate
interference from a superior commander.

-~ The key consideration is whether a commander is taking disciplinary action based upon
that commander’s own personal belief that the disciplinary action is appropriate or
whether the commander is merely acquiescing to direction from a superior to impose
the particular discipline

-- A superior commander must not direct a subordinate commander to impose a particular
punishment or take a particular action. To do so would constitute UCI because the
decision was not that of the commander taking action or imposing punishment, but
rather that of the superior commander.

-- The superior commander can remove or withhold the authority from the subordinate
commander to act in a particular case or type of cases and impose punishment himself

REFERENCES:

ManNuAL FOR COURTS-MARTIAL, UNITED STATES (2012)

AFI 51-201, Administration of Military Justice (6 June 2013), Including AFGM
30 July 2015
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SERVING AS A COURT MEMBER

At some time in your military career you may be detailed to sit as a member of a court-martial.
Court members serve essentially the same function in a military court-martial as jurors serve
in civilian trials. The following are some important facts:

- When convening a court-martial, the convening authority personally selects members who
are, in his/her opinion, best qualified for this duty. Article 25(d)(2) of the Uniform Code
of Military Justice (UCM]) outlines what factors should be considered when determining
who is “best qualified.” These include age, education, training, experience, length of service,
and judicial temperament.

- Prior to sitting as a member in a court-martial, court members are usually asked to complete
a court member data sheet, providing personal and professional information. This data
sheet provides counsel for both sides information about a member’s background that assists
them in determining whether there is reason to excuse that particular member from sitting
on the court.

- Once detailed to sit on a court-martial, a member must avoid allowing others to speak
about upcoming cases in that member’s presence. Court members are required to be
impartial. Having prior knowledge of the facts of a case may impact a member’s ability
to remain impartial.

- Ifadetailed court member needs to be excused, keep the following in mind:

-~ Although the convening authority may excuse members prior to assembly for any
reason, requests to be excused from court member duty should be based on good cause.
Requests should be written and forwarded to the convening authority through his/her
staff judge advocate (SJA). Members detailed to a court-martial should not depart the
local area on leave or TDY without coordination with the SJA unless they have been
properly relieved from duty.

-~ After the court-martial is assembled, the convening authority can no longer excuse
members unless the member has good cause. After assembly, court members are nor-
mally only excused as a result of being challenged by either trial or defense counsel, or
after being released by the military judge for good cause.

- Trial and defense counsel, as well as the military judge, are entitled to ask court members
questions at trial to ensure that the accused is brought to trial before an impartial court
panel. This questioning is referred to as “voir dire,” and occurs prior to the court
members hearing any evidence in the case.

CHAPTER ONE Legal Issues Specific to the Commander
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-~ Both the trial and defense counsel can challenge any member for cause. There is no
limit to the number of court members who can be removed for cause. Each side is also
permitted one challenge without cause. This is called a peremptory challenge. Its only
limitation is that it may not be used to improperly remove a member on the basis of
that member’s race, gender, or other constitutionally protected status.

- If the accused pleads “not guilty,” the court members receive evidence, arguments from
counsel, and instructions on the law from the military judge in order to determine whether
the accused is guilty or not guilty. The members must be convinced beyond a reasonable
doubt that the evidence presented during the trial shows the accused committed the offense
to find the accused “guilty.” The decision of the court is called the “finding.”

- 'The senior ranking court member is called the “president.” It is the president’s job to
announce the findings of the court-martial panel to the accused and counsel and to check
the vote count and announce the results to the other members. The junior ranking court
member collects and counts the votes during deliberations.

- Iftheaccused is found “guilty,” the court members will hear evidence in aggravation, extenu-
ation and/or mitigation, listen to arguments from counsel recommending a sentence, and
receive instructions from the military judge on sentencing procedures. They then deliberate
and decide on an appropriate sentence. The president announces the sentence in open court
in the presence of accused and counsel.

- If the accused pleads “guilty,” but elects to be sentenced by members, the same sentencing
procedures apply as when the accused is found “guilty” by members

- During the trial, the military judge may choose to hold sessions on the record outside
the presence of the court members. These are called Article 39(a) sessions because they
are authorized under Article 39(a), UCM]J. During these sessions, the military judge and
counsel often discuss matters that would be inappropriate for the court members to hear,
such as the admissibility of evidence. Other times, administrative matters may be discussed
that do not require the presence of the court members. During these out-of-court sessions,
court members may not discuss the case among themselves or with anyone else.

- Court members are given an opportunity to question witnesses after the counsel have
completed their examinations. A court member proposes a question by writing it down
on the question forms provided. Both counsel will review the question and can object to
the question posed by a court member. The military judge will rule on the objection. In
asking questions, court members must remember not to become advocates for either side,
but must remain impartial.
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Court members are allowed to take notes during the trial. A court member may refer to
his/her notes during deliberation, but the notes are not evidence, cannot be used by any
court member as evidence, and may not be shown or read to other members. Ultimately,
if the members cannot agree on whether particular evidence was presented, or what the
exact nature of the evidence was, the members may ask the military judge to reopen the
court and present the evidence again.

Each member has an equal voice and vote in discussing and deciding a case. The influence
of superiority in rank must not be employed in any manner in an attempt to control the
independence of the members in the exercise of their own personal judgment. Service as
a court member, while important, is not a rating factor to be considered on any member’s
performance report.

No one may enter the deliberation room while the members are deliberating. All members
must be present during any deliberation. If the members have a question or otherwise
need to communicate with the military judge, or if they want a break, one of the members
should contact the bailiff who will notify the military judge. The military judge notifies the
counsel and accused and reopens the court. The members are brought into the courtroom
and are allowed to ask their question, or the military judge will formally recess the court
so that the members may take a break. Members may not discuss the case with anyone
during the recess, even among themselves. After a recess, the court is again formally opened
to return members to their deliberations. These procedures ensure that no one improperly
communicates with members during their deliberations and that no deliberations occur
without all members being present.

Each member has a right to be free from harassment or ridicule based upon that member’s
participation as a court member. Court member deliberations are conducted in private, and
each member takes an oath not to disclose any member’s opinion or vote. Furthermore,
no member may be compelled to answer questions about the deliberations unless lawfully
ordered to do so by a military judge.

REFERENCES:

UCM]J art. 25, art. 39

Rule for Courts-Martial 501-505, 804-807, 813, 901, 911-1007 (2012)

U.S. DeP'T OF ARMY PaM. 27-9, LEGAL SERVICES: MILITARY JUuDGES' BENCHBOOK (2015)
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TESTIFYING AS A WITNESS

As a commander, first sergeant, or supervisor, you or one of your subordinates may be called
upon to testify at a court-martial or other administrative hearing

- Either the trial counsel or defense counsel may call witnesses during the findings portion
(determining whether the accused is guilty or not guilty) of the trial to either help prove
an element of the offense or provide a defense to the charge

- Either counsel may also call witnesses during the sentencing portion of the trial. A sentenc-
ing witness may be called to testify about a variety of things, such as the character of the
accused, the impact of the offenses on the unit, or relating an opinion about the accused’s
rehabilitative potential.

-~ You will not be allowed to testify about your opinion as to an appropriate sentence, includ-
ing whether or not the accused should be punitively discharged from military service

-~ When testifying about the accused’s potential for rehabilitation, the witness must be
able to show that he/she possesses sufficient information and knowledge about the
accused, separate and apart from the offenses committed by the accused. In short, the
witness must have knowledge of the accused as a “whole person.”

- The attorney calling you as a witness should, before trial, discuss the questions he or she
will ask and questions the opposing counsel will likely ask on cross-examination. If you are
going to be a witness, you should reserve the time necessary to permit the trial or defense
counsel to ensure you are properly prepared to take the stand. Furthermore, the opposing
counsel should also have the opportunity to interview you prior to testifying.

- You have an absolute duty to testify honestly when called, and you should immediately
report any attempts to influence your testimony to the staff judge advocate

REFERENCE:
Rule for Courts-Martial 1001 (2012)

ATTACHMENT:
Tips to Witnesses in Preparation for a Hearing or Trial
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Tips To WITNESSES IN PREPARATION FOR A HEARING OR TRIAL
Always tell the truth
Review the facts prior to trial
Do not worry about being nervous. It is a normal reaction.

Never argue with the military judge or counsel for either side. Use military courtesy when
addressing the military judge or officers of superior rank.

Be yourself on the stand and answer questions in a natural, conversational tone. Try not to
be overly emotional or to appear insolent.

Do not try to answer a question you do not understand. Simply state, “I'm sorry, I do not
understand your question.”

Do not be afraid to say you do not know the answer to the question. If it is the truth, “I
don’t know” is a perfectly acceptable answer.

Be prepared for cross-examination. Do not forget that the court members or the military
judge can also ask you questions. Remain on the stand until the military judge states that
you are excused.

Do not be baited into emotional or angry reactions if the cross-examiner is verbally aggres-
sive or is questioning your truthfulness. Remember that the counsel who called you as a
witness can always set the record straight during subsequent examination.

Do not give conclusions or express an opinion unless you are requested to do so and no
objection is made to your expression of opinion

If an objection is made to any question asked of you, wait until the military judge rules on
the objection before answering the question

If you are asked for a “yes” or “no” answer to a question that cannot be answered with a
« b2l « » . . « b2l « » .

yes” or “no,” state that the question cannot be answered with a “yes” or “no” and explain
your answer when you are asked to do so

If you are asked if you have discussed the case with the representative of either party, reply

truthfully. Remember that there is a distinction between discussing a case and being told
what to say.
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- Do not try to guess why a counsel may ask a question that seems unusual during cross-
examination. If there is no objection to the question, just answer it the best you can.
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ADpMINISTRATIVE COUNSELINGS, ADMONITIONS, AND REPRIMANDS

Counselings, admonitions, and reprimands are quality force management tools available to
supervisors, superiors, and commanders. These management tools are designed to improve,
correct, and instruct those who depart from standards of performance, conduct, bearing, and
integrity and whose actions degrade the individual and unit’s mission. These tools are corrective
in nature, not punitive. When properly used, they help maintain established Air Force standards
and enhance mission accomplishment.

WHAT ACTION IS APPROPRIATE
- When a member departs from standards, there are many factors to consider in determining
what action, if any, is appropriate

- The Basics: AF1 36-2907, Unfavorable Information File (UIF) Program, Chapter 3, contains
guidance on administrative counselings, admonitions, and reprimands. The counseling is
the lowest level of administrative action. An admonition is more severe than a counseling.
A reprimand is more severe than a counseling or admonition and carries a stronger degree
of official censure.

- Primary Considerations: The decision to issue a letter of counseling, admonition, or
reprimand should be based primarily on two factors:

--  First is the nature of the incident. Counselings, admonitions, and reprimands may be
administered for ANY departure from Air Force standards. Unlike nonjudicial punish-
ment under Article 15 of the Uniform Code of Military Justice (UCM]J), they are NOT
limited to offenses punishable by the UCM]. (These disciplinary measures may also
be issued to Reserve members who commit an offense while in civilian (non-Title 10)
status.) The seriousness of the departure should be considered before deciding what
type of action is appropriate to take.

-~ Second is the previous disciplinary record of the member. Counselings, admonitions,
and reprimands should be used as part of a graduated pattern of discipline in response
to repeated departures from standards. In other words, each time a service member
departs from standards, the response should usually be more severe.
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IssuiNG THE COUNSELING, ADMONITION, OR REPRIMAND

Counselings, admonitions, and reprimands may be either verbal or written. Usually the
counseling, admonition, or reprimand should be in writing because the corrective action
is more meaningful to the member and the infraction is documented. A verbal counsel-
ing may be recorded on an AF IMT 174, Record of Individual Counseling (RIC). Letters
of counseling (LOCs), letters of admonition (LOAs), and letters of reprimand (LORs)
should be typed on letterhead and must comply with the requirements listed below. The
attachment following this section is a sample format for an LOC, LOA, or LOR. Failure to
follow the requirements for drafting and maintaining these documents could limit the use
of the documents in a subsequent proceeding. Failing to include the second indorsement
noting the commander’s consideration of a response, for example, will likely render an LOR
inadmissible in a later court-martial or discharge proceeding.

Drafting the Letter—1.OCs, LOAs, and LORs must state the following:

-~ What the member did or failed to do, citing specific incidents and their dates
-~ What improvement is expected

-- That further deviation may result in more severe action

- 'That the member has three duty days to respond and provide rebuttal matters (45 days
for non-EAD reservists)

-~ That all supporting documents become part of the record

-- That the person who initiates the LOC, LOA, or LOR has three duty days to advise

the individual of their decision regarding any comments submitted by the individual
Privacy Act Requirements: Written counselings, admonitions, and reprimands are subject
to the rules of access, protection, and disclosure outlined in AFI 33-332, Air Force Privacy
Act Program. Therefore, all LOCs, LOAs, and LORs must contain a paragraph outlining the
applicability of the Privacy Act to the document. Copies held by supervisors, commanders,

and those filed in a member’s UIF or personnel information file (PIF) are subject to the
same Privacy Act rules.

Procedures: A person intending to issue an LOC, LOA, or LOR should
-~ Investigate to determine the infraction occurred

-~ Draft the letter according to the requirements of AFI 36-2907 as set forth above

CHAPTERTWO Quality Force Management
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-~ Read the individual the letter and have the member immediately acknowledge receipt
on the original letter by filling in the date received and signing

-~ If the member refuses to acknowledge receipt, the person who issued the letter should
write on the original letter beneath the member’s signature block in the acknowledge-
ment section, “<<Rank and Name of Member>> refused to acknowledge receipt”

-~ Give the member a copy of the letter. (If the member is a non-EAD Reserve member
who has departed the duty area, the commander may send the letter via certified letter
to the member’s address or best available address, and the individual will be presumed
to be in receipt of this official correspondence.)

-~ After three duty days from the date the letter was issued, have the member indicate
in an indorsement (example in attachment at end of this section) of the original letter
whether or not the member is submitting a response to the letter. Have the member fill
in the date of the indorsement, strike through the inapplicable language in parentheses,
and sign the indorsement.

-~ Attach any matters the member submits in response to the original letter

- If the member refuses to complete or sign the indorsement, the person who issued the
letter should write on the original letter beneath the member’s signature block, “<<Rank
and Name of Member>> failed to provide matters in response to this letter within three
duty days (or 45 days for reservists not serving on extended active duty) and refused to
complete the Ist Ind,” along with the issuer’s signature block, signature, and the date

- If the member submits a response, advise the member within three duty days of the
submission of the response of the final decision concerning information submitted by
the member in an indorsement (example in attachment at end of this section). See AFI
36-2907, para 3.5.1.6, concerning this requirement. If using an indorsement similar to
that in the attachment, the issuer of the letter should fill in the date of the indorsement,
strike through the inapplicable language in parentheses, and sign the indorsement.

-~ Inform the member’s chain of command of the letter. If appropriate or requested, send
the letter with all indorsements, and any documents submitted by the member to the
member’s superiors or commander for information, action, or approval for entry in

the member’s PIF, UIE or both.
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Recorp KEePING

There are detailed rules concerning the maintenance and disposition of specific documents:

Rules for LOC, LOA, and LOR Disposition

Letters Issued Type of

to Enlisted Letter Disposition

LOC May be placed in PIF or UIF

LOA May be placed in PIF or UIF

LOR May be placed in PIF or UIF

Letters Issued Type of Disposition
to Officers Letter P
LOC May be placed in UIF and must be placed
in PIF if not placed in UIF
LOA May be placed in UIF and must be placed

in PIF if not placed in UIF

LOR Must be placed in UIF

Commanders who wish to establish a UIF on optional letters (LOCs, LOAs, and LORs for
enlisted members and LOCs and LOAs for officers) must notify the member on an AF IMT
1058 before establishing a UIE. LORs issued to officers must be filed in a UIF via AF IMT
1058, but the commander does not need to submit the AF IMT 1058 to the officer because
the ofhicer is provided with an opportunity to refute the LOR when it is initially presented.

Reserve/GUARD MEMBERS

Commanders, supervisors, and other persons in authority can issue administrative counsel-
ings, admonitions, and reprimands to Reserve members who commit an offense while in
civilian (non-Title 10) status

If the member is a non-EAD Reserve member who has departed the duty area, the com-
mander may send the counseling/admonition/reprimand letter via certified mail to the
member’s address or best available address, and the individual will be presumed to be in
receipt of this official correspondence
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- Non-EAD reservists have 30 calendar days from the date of receipt of the certified letter to
acknowledge the notification, intended actions, and provide pertinent information before
the commander makes a final decision. In calculating the time to respond, the date of
receipt is not counted. If the Reserve member mails the acknowledgment, the date of the
postmark on the envelope will serve as the date of acknowledgment.

- The person who initiated the counseling/admonition/reprimand has 30 calendar days from
the receipt of the certified letter to advise a non-EAD Reserve member of his/her final
decision regarding any comments submitted member

- AFI 36-2907 does not apply to Air National Guard (ANG) members. Many state codes
of military justice authorize letters of admonition or reprimand. There is no AFI or Air
National Guard Instruction (ANGI) that addresses the issuing of counselings, admonitions,
and reprimands to ANG members; however, commanders and supervisors have inherent

authority to do so. Consult the servicing staff judge advocate before issuing an LOC, LOA,
or LOR to an ANG member.

REFERENCES:

AFI 33-332, Air Force Privacy and Civil Liberties Program (12 January 2015)

AFI 36-2608, Military Personnel Records System (17 September 2010)

AFI 36-2907, Unfavorable Information File (UIF) Program (26 November 2014)

AFI 51-201, Administration of Military Justice (21 December 2007), Incorporating Change 3
(6 June 2013), Including AFGM 30 July 2015
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SuGGESTED FORMAT FOR LETTERS OF COUNSELINGS, ADMONITIONS, AND REPRIMANDS
[1.75 inches from top of page; flush with the right margin] 6 May 2014
MEMORANDUM FOR RANK FIRST M. LAST
FROM: ORG/SYMBOL [Issuer’s organization and office symbol]
SUBJECT: Letter of [Counseling (LOC)] [Admonition (LOA)] [Reprimand (LOR)]

1. Investigation has disclosed [briefly describe what the member did and/or failed to do, citing
the specific incident(s) and date(s)]. [For this example, the LOR is being issued on 6 May
2014. Thus, the 1st Indorsement (1st Ind) is dated the same day; the 2d Ind is dated within
three (3) duty days; and the 3d Ind is dated within three (3) duty days of the 2d Ind. Be aware
that the first indorsement that occurs on any page other than the letterhead page must include
the citation line for the letter. In this example, the 1st Ind is the first indorsement to occur on
a new page. The citation line for the indorsement memorandum consists of the indorsement
number followed by the ORG/SMBOL, SUBJECT, and date of the original memorandum.
The citation line ends with the indorsement date: for disciplinary actions this should be the

same as the LOR date.]

2. You are hereby [counseled.] [admonished.] [reprimanded!] [Briefly discuss the impact of
what the member did or failed to do and what improvement is expected.] Your conduct is
unacceptable and any future misconduct may result in more severe action.

3. The following information required by the Privacy Act is provided for your information.
AUTHORITY: 10 U.S.C. § 8013. PURPOSE: To obtain any comments or documents you
desire to submit (on a voluntary basis) for consideration concerning this action. ROUTINE
USES: Provides you an opportunity to submit comments or documents for consideration. If
provided, the comments and documents you submit become a part of the action. DISCLO-
SURE: Your written acknowledgment of receipt and signature are mandatory. Any other
comments or documents you provide are voluntary.

4.

a. [For active duty or Reserve members on EAD:]| You will acknowledge receipt of this
letter immediately by signing the acknowledgement below. Within three (3) duty days from
the day you received this letter, you will sign the 1st Ind below. Any comments or documents
you wish to be considered concerning this letter must be submitted at that time. You will be
notified of my final decision regarding any comments submitted by you within three (3) duty
days.
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b. [For non-EAD Reserve members:] You will acknowledge receipt of this letter imme-
diately by signing the acknowledgement below. Within 30 calendar days from the day you
received this letter, you will sign the 1st Ind below. Any comments or documents you wish to
be considered concerning this letter must be submitted at that time. You will be notified of my
final decision regarding any comments submitted by you within 30 calendar days.

HOLDEN T. LINE, Capt, USAF
[Issuer’s Duty Title, Organization]

Ist Ind to ORG/SYMBOL, 6 May 2014, Letter of Reprimand (LOR) 6 May 2014
ORG/SYMBOL [Organization and office symbol for person signing 1st Ind]
MEMORANDUM FOR ORG/SYMBOL [Issuer’s organization and office symbol]

I acknowledge receipt and understanding of this letter on at
hours. I understand that I have three (3) duty days from the date I received this letter to provide

a response and that I must include in my response any comments or documents I wish to be
considered concerning this letter.

INHOT W. WOTTER, Rank, USAFF
2nd Ind, Rank Inhot W. Wotter 9 May 2014

MEMORANDUM FOR ORG/SYMBOL [Issuer’s organization and office symbol]

I have reviewed the allegations contained in this letter. (Fanrsubmittingtheattached-documents
irresponse) (I hereby waive my right to respond).

INHOT W. WOTTER, Rank, USAF
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3d Ind, ORG/SYMBOL [Issuer’s organization and office symbol] 12 May 2014
MEMORANDUM FOR RANK INHOT W. WOTTER

I have considered the response you submitted on . (The letter of reprimand

remains in effect) (Hravedecided-towithdraw-thefetterof reprimand).

HOLDEN T. LINE, Capt, USAF
[Issuer’s Duty Title, Organization]
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UnFAavorABLE INFORMATION FiLes (UIF)

The unfavorable information file (UIF) provides commanders with an official and single means
of filing derogatory data concerning an Air Force member’s personal conduct and duty perfor-

mance. With some exceptions, the commander has wide discretion as to what should be placed
in a UIF and what should be removed.

ENLISTED PERSONNEL
- Optional Entries: The commander MAY place the following documents, among others,
into a UIF for up to one year:

-- A record of nonjudicial punishment under Article 15 of the Uniform Code of Military
Justice (UCM]J) when punishment is NOT suspended or does NOT exceed one month.
Commanders may only remove the record early if the punishment is complete.

-- A record of conviction by a civilian court or an action equivalent to a finding of guilty
for an offense where the maximum confinement penalty authorized for the offense is
one year or less

-~ Written letters of reprimand, admonition, or counseling
-~ Confirmed incidents involving discrimination or sexual harassment of personnel
- Mandatory Entries: The following information must be placed into a UIF:

-~ Records of nonjudicial punishment under Article 15 of the UCM] when punishment is
suspended OR when the punishment period is in excess of one month (maximum two
year disposition). Commanders may only remove the record early if the punishment
is complete.

-~ Records of conviction by civilian courts or actions equivalent to a finding of guilty of
an offense which resulted in or could have resulted in a penalty of confinement for
more than one year or death (maximum two year disposition)

-~ Records of court-martial convictions (maximum two year disposition). Only the wing
commander or convening authority (whichever is higher in rank) may remove a court-
martial order early, and it cannot be removed if the court-martial punishment, sentence,

judgment or action is incomplete.

-~ Control roster actions (maximum one year disposition)
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OFFICERS

An ofhicer UIF must be established when an officer receives nonjudicial punishment under
Article 15 of the UCMYJ (regardless of punishment imposed), a letter of reprimand (LOR),

or a court-martial conviction

-~ Arecord of court-martial conviction must remain for a period of four years or PCS plus
one year (whichever is later), only the wing commander or the convening authority
(whichever is higher in rank) may remove it early, and it cannot be removed if the
court-martial punishment, sentence, judgment, or action is incomplete

-~ Records of nonjudicial punishment under Article 15 of the UCM] and LORs remain
on file for a maximum period of two years, and only the wing commander or issuing
authority/imposing commander (whichever is higher in rank) may remove them early.
A record of nonjudicial punishment under Article 15 may only be removed early if the
punishment is complete.

A UIF must be established when an officer is convicted by a civilian court or there is
an action equivalent to a finding of guilty of an offense which resulted in or could have
resulted in a penalty of confinement for more than one year or death. A record of a civilian
conviction remains on file for a period of four years, or PCS plus one year (whichever is
later). Only the wing commander may remove it early.

A UIF must be established when an officer is placed on the control roster. Placement on

the control roster remains on file for one year, and only the wing commander or issuing

authority (whichever is higher in rank) may remove it early.

Letters of admonition and letters of counseling may be filed in a UIF

-- Iffiled in the UIE, they will stay in the UIF for a period of no more than two years
and only the wing commander or the issuing authority (whichever is higher in rank)

may remove them early

-- Ifnot filed in the UIF, they must be filed in the member’s personnel information file
(PIF), and they will stay in the PIF until the officer’s PCS
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Access AND REVIEW

- Access: Besides the commander, only certain individuals are to have access to UIFs and
their contents
--  The member who has the UIF

--  First sergeants

-~ Rating officials, when preparing to write or endorse a performance report or when
preparing a promotion recommendation

-- The senior Air Force officer or commander of an Air Force element in a joint command

-- 'The Air Force element section commander in a joint command

-~ MPF personnel, IG personnel, inspection team members, legal office personnel, law
enforcement personnel, MEO personnel, and substance abuse counselors authorized by
the commander to review the document in the course of their official Air Force duties

-~ Program managers for Air Force Reserve programs

- Review: All UIFs require periodic review to ensure continued maintenance of documents

in the UIF is proper

- 'The unit commander must review all UIFs
-~ Within 90 days of assuming or being appointed to command
-~ Annually, with the assistance of the staff judge advocate

-~ Whenever individuals are being considered for, among other things, promotion, reen-

listment, PCS, PRP duties, retraining, EPRs, or OPRs

- Whenever Reserve members are being considered for in-residence professional military
education or Reserve short courses, a statutory tour or an active duty tour over 30 days,
or appointment or enlistment into the Air Force Reserve

REFERENCES:

AFI 36-2608, Military Personnel Records System (17 September 2010)
AFI 36-2907, Unfavorable Information File (UIF) Program (26 November 2014)
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ConTROL ROSTERS

Commanders at all levels are authorized to use a control roster for individuals whose duty

performance is substandard or who fail to meet or maintain Air Force standards of conduct,

bearing, or integrity, on or off duty.

PurposE
The control roster is a rehabilitative tool

Control rosters assist commanders in controlling or evaluating a member’s performance

and provide the member an opportunity to improve that performance

A single incident of substandard duty performance or an isolated breach of standards not

likely to be repeated should not ordinarily be a basis for a control roster action. Other

rehabilitative tools should be considered before placing a member on the control roster.

Placing an individual on the control roster is not a substitute for more appropriate adminis-

trative, judicial, or nonjudicial action. Additionally, individuals are not shielded from other

appropriate actions by virtue of being placed on the control roster.

PROCEDURE
Commanders place an individual on the control roster by using AF IMT 1058, which puts

the member on notice that his/her performance and behavior must improve or he/she will

face more severe administrative action or punishment

Members acknowledge receipt of the action and have three duty days to respond before
the AF IMT 1058 is finalized. (If the member is a non-EAD Reserve member who has
departed the duty area prior to these three duty days, the commander may send the
AF IMT 1058 via certified mail to the member’s address or best available address, and
the individual will be presumed to be in receipt of this correspondence. The Reserve
member has 30 calendar days from receipt to acknowledge the notification and provide
pertinent information before a final decision is made.)

The control roster observation period may last for up to six months for active duty
personnel. (HQ AFRC or HQ AFPC may establish longer observation periods, not to
exceed 12 months, for Reserve personnel if deemed appropriate.)

Commanders at all levels have the authority to add enlisted members to or remove
them from the control roster

Commanders at all levels have the authority to add officers (if the commander is senior
to the officer) to a control roster, but officers can only be removed from a control roster

by the wing commander or issuing authority, whichever is higher in rank
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-~ If the member’s conduct or performance does not improve during the observation
period, the commander should consider whether a more severe response is required,
such as initiating an administrative discharge

-~ Commanders may direct an OPR or EPR before entering or removing the person from
the control roster, or both

-~ UIF action is required if an individual is placed on the control roster

- Numerous personnel actions are affected by placing a member on a control roster, including,
but not limited to the following:

-~ PCS/PCA reassignment is limited. (For Reserve assignments, individuals remain
eligible for PCS while on the control roster, though the gaining commander or IMA
program manager will decide if the assignment is appropriate.)

-~ All formal training must be canceled

-~ Eligibility for promotions and reenlistments is limited

REFERENCES:

AFI 36-2608, Military Personnel Records System (17 September 2010)
AFI 36-2907, Unfavorable Information File (UIF) Program (26 November 2014)
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ADMINISTRATIVE DEMOTIONS

An administrative demotion is another quality force management tool commanders have avail-
able to help ensure a quality enlisted force. In cases where demotion actions may be appropriate,
members should be given the opportunity to overcome their deficiencies prior to the initiation
of the action.

DemotioN AND APPELLATE AUTHORITIES

- The demotion authority is the group commander (or equivalent level commander) for
master sergeants (E-7) and below. For senior master sergeants (E-8) and chief master ser-
geants (E-9), the MAJCOM/CC, FOA/CC, or DRU/CC is the demotion authority (unless
delegated to the CV, CS, MP, DP, or NAF/CC). (For Reserve members, AFRC/CV is the
demotion authority for E-8 and E-9.)

- The appellate authority is the next level commander

ReAsoNs For Demotion

- Do not use administrative demotions when it is more appropriate to take action under the

Uniform Code of Military Justice

- The basis for the demotion must have occurred in the current enlistment unless the com-
mander does not become aware of the facts and circumstances until the subsequent enlistment

- Ifasufficient reason exists to initiate a demotion action, a commander should use the entire
military record in deciding whether a demotion action is appropriate

- Reasons for demotion include:
-~ Officer trainees or pipeline students if eliminated from training
-~ Termination of student status of members attending TDY Air Force schools
-~ Failure to maintain or attain the appropriate skill/grade level

--  Failure to fulfill NCO responsibilities, as defined in AFI 36-2618, 7he Enlisted Force
Structure

-- Failure to keep fit
--  Failure to perform

-~ For Reserve members: Not participating in reserve training, per AFI 36-2254, Vol 1,
Reserve Personnel Participation
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Due Process
- Commanders should consult with the servicing staff judge advocate prior to initiation to
ensure appropriateness of the action and legal sufficiency

- The following procedures must be followed in an administrative demotion action:

-~ The immediate commander notifies the member in writing of the intention to rec-
ommend demotion, citing the paragraph, the demotion authority if other than the
initiating commander, and the recommended grade. The notification must also include
the specific reasons for the demotion and a complete summary of the supporting facts.

-~ The immediate commander informs the member of his right to counsel and the right to
respond within three (3) duty days (30 calender days for non-EAD Reserve members)
orally, in writing, or both

--- 'The initiating commander should get a signed acknowledgement of receipt of the
action from the member. If a Reserve member does not respond within 30 calender
days, the proposed demotion action can proceed.

--- 'The initiating commander must also inform eligible members of their right to
apply for retirement in lieu of demotion

--  Following the member’s response, if the commander elects to continue the proceed-
ings, the case file is forwarded with a summary of the member’s written and verbal
statements to the military personnel flight for processing prior to forwarding to the

demotion authority

-~ The member must be notified in writing of the decision to forward the action to the
demotion authority

- The demotion authority obtains a written legal review before making a decision

-~ The demotion authority may demote more grades than recommended by the initiating
commander

--  If the demotion authority decides to demote the member, the member is informed of
his right to appeal

40 The Military Commander and the Law



“DemoTABLE” GRADES

The following demotions are permitted:

- E-2tE-1

- E3tkE-2

-~ E-4 through E-9 may be demoted to E-3; however, a demotion of three or more grades

is only appropriate when no reasonable hope exists that the member will ever show the
proficiency, leadership, or fitness that earned the initial promotion

RESTORATION OF GRADE

Once the demotion action is complete, the demotion authority may, if appropriate, restore
the member’s original grade between three months and six months after the effective date
of the demotion

DemortioN oF REservE MEMBERS

In December 2009, the AFI covering demotions of active duty and Reserve members was
rescinded but the new AFI only covered demotions of active duty members. Until that error
is corrected, commanders should rely on AFPD 36-35 as authority for reserve demotions.
The procedures from the new AFI can be followed when processing reserve demotions with
appropriate modifications regarding contacts with Reserve members.

The immediate commander can, when necessary, use certified mail sent to the Reserve
member’s address or best available address when notifying a Reserve member of his/her
intent to recommend demotion, and, when applicable, his/her intent to forward the demo-
tion action to the demotion authority

The demotion authority may also use certified mail to notify a Reserve member of his/her
decision to demote the member and of the member’s right to appeal. Reserve members not
on EAD have 30 calender days to submit his/her appeal.

REFERENCE:
AFI 36-2502, Airman Promotion/Demotion Programs (12 December 2014), Incorporating

Change 1, 27 August 2015

AFPD 36-25, Military Promotion and Demotion (7 May 2014)
AFI1 36-2618, The Enlisted Force Structure (23 March 2012)
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SELECTIVE REENLISTMENT
The selective reenlistment program (SRP) is designed to ensure only enlisted members who
consistently demonstrate the capability and willingness to maintain high professional standards
are afforded the privilege of continued military service.
- Commanders have total SRP selection and nonselection authority
- Decisions should be in line with other qualitative recommendations, such as promotion,
and must be based upon substantial evidence. Commanders may reverse their decisions
at any time.

- The SRP applies to all enlisted personnel eligible for consideration or reconsideration

- SRP nonselection makes members ineligible for promotion and automatically cancels
projected promotion line numbers

- Commanders will conduct early SRP consideration for members who have not previously

received formal SRP consideration, are otherwise eligible to reenlist, and request early
separation for the following reasons:

-- PALACE CHASE

-~ Early separation directed by HQ USAF (except special separation benefit/voluntary
separation incentive)

-- Offcer training program, other than AFROTC
-~ Early release to further education
-~ Sole surviving son or daughter
--  Early release from extension
-~ Accepting public office
-- Miscellaneous reasons
-~ Pregnancy or childbirth
-~ End of year early release
- Immediate supervisors are responsible for ensuring members meet quality standards
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-~ Provide unit commanders with recommendations of a member’s career potential
-~ Prepare AF IMT 418, Selective Reenlistment Program Consideration

Unit commanders consider the supervisor’s recommendation, the member’s duty perfor-
mance and career force potential before making a decision

--  If the member is selected for reenlistment, the commander completes the SRP roster

- If the supervisor recommends nonselection or the commander nonconcurs with the
supervisor’s recommendation to allow the member to reenlist, the commander must:

--- Notify the member of the specific reasons for nonselection, areas needing improve-
ment, appeal opportunity, promotion ineligibility, and the possibility of future
reconsideration and selection

--- Permit the member three workdays to decide whether to appeal the decision

The appellate authority may be the group commander, wing commander, or SecAFE, depend-
ing on the member’s length of service

A legal review is only required when a member appeals SRP decisions; however, it is recom-
mended that commanders contact the servicing legal office prior to notifying a member of
a nonselection decision

Coordination with the legal office can identify any potential problems with the package
and avoid issues during the appeal process

Note that once a member is re-enlisted any misconduct that took place in the earlier enlist-
ment cannot be used as a basis for an Administrative Discharge Action

REFERENCE:
AFI 36-2606, Reenlistment in the United States Air Force (9 May 2011), Incorporating

Change 1, 29 August 2012
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REeSERVE REENLISTMENTS

The quality of the Air Force Reserve program depends on the quality of its enlisted members.
To keep highly qualified, motivated USAFR members is essential to mission accomplishment.
Reenlistment in the Air force Reserve is not a right; it is a privilege. It obligates the individual
to serve in the active military service in the event of mobilization.

- Commanders are instructed to appoint a career noncommissioned officer NCO (staft
sergeant or above) at the 7 or 9 skill-level to serve as unit career advisor (UCA) to administer
the Airmen Career Retention Program

-- Unit supervisors give the unit commander recommendations on members being con-
sidered for reenlistment

-~ Unit commanders consider the supervisor’s recommendation, the member’s duty
performance and career force potential before making a decision

-~ Unit commanders make the final decision on whether a person is eligible for reenlist-
ment or extension

- Certain factors preclude reenlistment. (See AFI 36-2612, United States Air Force Reserve
(USAFR) Reenlistment and Retention Program, Table 6.2.)

- Even when policy does not prohibit a member from reenlisting, the commander should
carefully consider whether the member meets the Air Force’s quality standards

NONSELECTION FOR REENLISTMENT
- Itis recommended that commanders contact the servicing legal office prior to notifying a
member of a nonselection decision

- The commander or supervisor completes AF Form 418, Selective Reenlistment Program
Consideration, when not selecting a member for reenlistment and sends it to the retention

program manager

-~ Even though it is not necessary to articulate the reasons for the decision on the form,
commanders should have a valid justification for their decision

-~ Except for physical disability or for cause, members may not be separated if they have
completed at least 18 but less than 20 years satisfactory service for retirement purposes
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- Members who have not been selected for reenlistment have a right to appeal

-~ The member must submit a written appeal to MPF by the next scheduled UTA after
the date he or she was notified

-~ Members may appeal nonselection for reenlistment through one of two options:

--- Unit members may appeal to their senior reserve commander for final selection
or nonselection authority

--- Members may request appointment of an appeal board to consider the case

- If the unit commander selects a member for reenlistment but later deems the member
ineligible to reenlist, the commander prepares AF Form 418 and processes it as if it were
an initial nonselection

REFERENCES:

AFI 36-2612, United States Air Force Reserve (USAFR) Reenlistment and Retention Program,
(25 July 1994)

AF Form 418, Selective Reenlistment Program Consideration
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OFFICER AND ENLISTED PERFORMANCE REPORTS

The single most important element needed for successful mission accomplishment is perfor-
mance. The officer and enlisted evaluation systems emphasize the importance of performance
and serve a variety of purposes. First, they provide meaningful feedback to individuals on what
is expected of them, advice on how well they are meeting those expectations, and advice on how
to better meet those expectations. Second, they provide a reliable, long-term, cumulative record
of performance and potential based on that performance. Finally, they provide officer central
selection boards, senior NCO evaluation boards, the weighted airman promotion system, and
other personnel managers sound information to assist in identifying the best qualified officer
and enlisted personnel.

The following is a summary of officer performance reports (OPRs) and enlisted performance
reports (EPRs). A properly prepared performance report is critical in determining who should
be selected for advancement and should accurately reflect an individual’s performance. As a
key quality force indicator, it should take into account any adverse administrative or punitive
actions taken against the individual.

AIRMAN ComPREHENSIVE AsseEssMENT (ACA)

- Airman Comprehensive Assessment (ACA) is a private, formal communication a rater uses
to tell a ratee what is expected regarding duty performance, responsibility, accountability,
and Air Force culture, and how well the ratee is meeting those expectations. The rater
documents the ratee’s performance on a ACA worksheet. Providing feedback encourages
positive communication, improves performance, and professional growth.

- 'The rater is responsible for preparing, scheduling, and conducting the feedback session.
These sessions can only be productive when supervisors stay abreast of current standards
and expectations. They must provide realistic feedback to improve the ratee’s performance
and written comments, not just marks on the form. Any behavior that may result in further
administrative or punitive action should be documented in a separate document.

- The rater provides the original ACA worksheet to the ratee. The rater may keep a copy for
personal reference, but the ACA worksheet will not be made part of any official personnel
record or be included in an individual’s PIE, UNLESS the ratee introduces it first or alleges

he or she did not receive required feedback or claims the sessions were inadequate.

- The ratee may use the completed form for any purpose he or she desires
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PerroRMANCE REPORTS — REQUIRED AND PROHIBITED COMMENTS

Some specific comments or entries are required and must be included in OPRs and EPRs.

These comments should be drafted as stated in the AFI. Slight deviations are allowed,

but entries significantly deviating from the recommended format are unacceptable. These

comments and entries include, but are not limited to:

For a referral report or training report (TR), the evaluator must specifically detail
the behavior or performance that caused the report to be referred (referral reports are
discussed in detail below)

Explaining any significant disagreement with a previous evaluator on a perfor-
mance report

Comments relating to the ratee’s behavior are mandatory on the ratee’s next OPR,
EPR, TR, and an officer’s next promotion recommendation form (PRF), if the ratee

has been convicted by court-martial

If performance feedback was not accomplished, comment on that fact is mandatory

Certain comments are inappropriate to include in performance reports. Some of the

common mistakes include, among others:

Promotion recommendations for officers

Duty history or performance outside the current reporting period, except as allowed

in AFI 36-2400, paragraphs 1.12.6.5 and 1.12.7.1

Comments referring to ACA sessions, except in the “Performance Feedback Certifica-
tion” block

Events that occur after the close-out date

Any action against an individual that resulted in an acquittal or failure to implement an
intended personnel action. This does not necessarily bar commenting on the underlying
misconduct that formed the basis for the action, but consult with the servicing staff

judge advocate before doing so.

Actions taken by a member outside the normal chain of command that represent
y
guaranteed rights of appeal, such as issues raised with the inspector general

Race, ethnic origin, gender, age, or religion of the ratee
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-~ Temporary or permanent disqualification under AFMAN 13-501, Nuclear Weapons
Personnel Reliability Program (PRP), 29 May 2015

-~ Darticipation in drug or alcohol abuse rehabilitation programs
-- Performance as a court-martial member

-~ Punishment received as a result of an administrative or judicial action. Restrict com-
ments to the conduct or behavior that resulted in the action

ReFERRAL REPORTS

- Certain comments or ratings in a performance report may result in it being “referred” to the
ratee for comments. An evaluator whose ratings or comments cause a report to become a
referral report must give the ratee a chance to comment on the report. Referral procedures
are established to allow the ratee to respond to the items that make a report a referral before
it becomes a matter of record.

- Refer a performance report when:

-~ An evaluator marks “Does Not Meet Standards” in any performance factor in Section IX
of the OPR or places a mark in the far left block of any performance factor in Section
III or marks a rating of “1” in Section V of an EPR; or

-~ Any comments or attachments are derogatory; imply/refer to behavior incompatible
with standards of personal or professional conduct, character, judgment, or integrity;
and/or refer to disciplinary actions

- The procedures involved when referring an OPR or EPR are provided in AFI 36-2406,
beginning with paragraph 3.9 (see AFI 36-24006, Figure 3.1, for referral memorandum)

REFERENCES:

AFMAN 13-501, Nuclear Weapons Personnel Reliability Program (PRP)
(29 May 2015), Incorporating Change 2 (2 November 2010)

AFI 36-24006, Officer and Enlisted Evaluation Systems (5 April 2013), Incorporating through
Change 2, 10 September 2015

AF Form 724, Airman Comprehensive Assessment Worksheet (2Lt through Col)

AF Form 931, Airman Comprehensive Assessment Worksheet (AB through TSgt)

AF Form 932, Airman Comprehensive Assessment Worksheet (MSgt through CMSgt)
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OFFIceER PROMOTION PROPRIETY ACTIONS

Officer promotion propriety action by a commander includes presenting information to SecAF

or a selection board to find an officer is not qualified for promotion, removing an officer from

a promotion list, or delaying a promotion date. If an ofhicer is not qualified to perform the

duties of the next grade, the proper authority must take promotion propriety action before the

effective date of promotion. If commanders or supervisors have information showing an officer

is not qualified to perform the duties of the next grade, they should discuss that information

with the servicing Staff Judge Advocate (SJA) to determine whether sufficient evidence exists

to support a proprietary action.

PRELIMINARY CONSIDERATIONS

Before taking a promotion propriety action, the commander must determine if a prepon-
derance of the evidence shows it is more likely than not that the officer is not mentally,
physically, morally, or professionally qualified to perform the duties of a higher grade

Unqualified officers should neither be selected for promotion nor allowed to remain on
a promotion list if already selected. Accordingly, several tools are available to ensure that
unqualified officers are not promoted.

Not QuaLiriep For PromoTioN (NQP)

When it is more likely than not that an officer is not mentally, physically, morally, or profes-
sionally qualified to perform the duties of the higher grade, the commander recommends

the SecAF find the officer NQP

The officer’s immediate commander initiates the recommendation to find the officer
NQP and forwards it with appropriate coordination to the major command commander
for review

For officers meeting central selection boards, the NQP recommendation case file must
arrive at HQ AFPC/DPPPO before the board convenes. This recommendation is valid

for only one selection board

Before separating a second lieutenant found NQP, an attempt should be made to retain the
officer on active duty for six months from the date promotion would have occurred unless
retention is inconsistent with good order and discipline and give the officer an opportunity
to overcome any problem and qualify for promotion

CHAPTERTWO Quality Force Management

49



50

RemovAL FrRom A PromoTION LisT

A commander may initiate action to remove an officer from a promotion list when it is
more likely than not that an officer is not mentally, physically, morally, or professionally
qualified to perform the duties of the higher grade

The officer’s immediate commander initiates the removal action and forwards it with appro-
priate coordination to the major command commander for review. The package then goes
to SecAF, who must approve any removal action.

The immediate commander’s notification of the officer of the removal action automatically
delays the officer’s promotion until SecAF makes a decision on the removal action

DEeLAYING A PROMOTION

The action should be initiated when there is cause to believe the officer is not mentally,
physically, morally or professionally qualified to perform the duties of the higher grade

The officer’s immediate commander initiates the delay of promotion before the effective
date of promotion and forwards it with appropriate coordination to the major command
commander for review. The delay is effective when the immediate commander notifies the
officer of the delay, either verbally or in writing.

The major command commander approves initial promotion delays up to 6 months,
although SecAF may grant extensions for up to an additional 12 months. The officer may
make a written response to SecAE

ProPRIETY AcTION PROCEDURES

The commander must inform the officer, verbally or in writing, of the propriety action
before the effective date of promotion

Notification in writing is preferred. If written notification is not possible, confirm the action
in writing as soon as possible.

The action itself must contain a clear statement of reasons for the decision and must list
the evidence supporting the action. It must also show that the affected officer had an

opportunity to review the information.

The officer should acknowledge the action and be allowed five working days to respond.
Include in the package any comment from the officer.

AFI 36-2501, Table 5.1 contains procedures for processing propriety actions
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Reserve AND AIR NATIONAL GUARD OFFICERS
- Commanders have the responsibility to ensure that officers in the Air Force Reserves
and Air National Guard have the necessary qualifications to meet the responsibilities of

a higher grade

- Commanders of officers in the Air Force Reserves and Air National Guard initiate a promo-
tion propriety action when there is cause to believe that the officer is not mentally, physically,
morally, or professionally qualified to perform duties of a higher grade

- An officer’s wing commander or equivalent initiates the promotion proprietary action

- The procedures for actions involving officers in the Air Force Reserves and Air National

Guard can be found in AFI 36-2504, Table 7.1

REFERENCES:

AFI 36-2501, Officer Promotions and Selective Continuation (16 July 2004), Incorporating
Change 3 (17 August 2009), Including AFGM 1015-03 28 July 2015

AFI 36-2504, Officer Promotion, Continuation and Selective Early Removal in the Reserve of
the Air Force (9 January 2003), Incorporating Through Change 5 (19 October 2007),
Certified Current (22 January 2010)
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ENLISTED PROMOTION PROPRIETY ACTIONS

Air Force promotion policy is to select individuals (active duty or reserve) for promotion based

on potential to serve in the next higher grade. Only the best should be promoted due to the

limited vacancies in higher grades. The responsibility for maintaining a quality enlisted force

rests with commanders who make recommendations for promotions. The following tools are

available to commanders when managing enlisted promotions.

NONRECOMMENDATION

An enlisted member is considered ineligible for promotion when nonrecommended or
removed from the promotion list by the promotion authority before the effective date of
promotion, commonly referred to as “redlining”

Typical grounds for removal include poor or declining performance trends or recent
serious misconduct

A promotion authority can nonrecommend E-3s and below in monthly increments up to
6 months. All other ranks are nonrecommended for a specific promotion cycle.

Airmen also become ineligible for promotion under other circumstances as outlined in AFI
36-2502, Table 1.1, which include, but are not limited to:

-~ Placement on the control roster
-~ Serving a probationary period as part of an involuntary discharge action

-~ Under a suspended reduction in grade imposed through nonjudicial punishment under
Article 15 of the Uniform Code of Military Justice (UCM])

-~ Conviction by court-martial or undergoing punishment or suspended punishment
imposed by a court-martial

-- Conviction by a civilian court or undergoing punishment or suspended punishment,
probation, or work release program, excluding minor traffic violations

WITHHOLDING

e immediate commander has the authority to withhold a promotion for up to one
Th diat der has the authority to withhold a p tion for up t
year after a member’s selection for the next higher grade, but before the effective date of
promotion

A higher authority (wing or equivalent level commander) must approve extensions beyond
a year
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This action allows the commander to evaluate unique or unusual events so a sound pro-
motion decision can be made. It is not intended to be used when there is substandard
performance or behavioral problems.

The reasons for withholding actions can be found in AFI 36-2502, Table 1.2, which
include, but are not limited to, when the member is:

--Awaiting a decision on an application as a conscientious objector
-~ Under court-martial or civilian charges
-~ Placed into the alcohol and drug abuse prevention and treatment program (ADAPT)

-~ Under investigation or the subject of an inquiry (formal or informal) that may result
in action under the UCM] or prosecution by civilian authorities

-~ When requested by the member’s commander based on other reasons with prior approval
from the individual’s wing commander

If the commander terminates the withhold action, the member receives his original DOR,
and the effective date is the date the commander terminates the withhold action and recom-
mends promotion

DEFERRAL

The promotion authority may defer promotion to E-5 or higher for up to 3 months. Mem-
bers awaiting promotion to the grades of E-1 to E-4 are not subject to promotion deferral.

A deferral action is begun to determine if the member meets acceptable behavior and
performance standards for the higher grade. If there is clear evidence an NCO is not suited
to take on the increased responsibilities of the higher grade, then nonrecommendation is
the right course of action, not deferral.

The date of rank and effective date is the first day of the month after the deferral period ends

PROCEDURES

In all instances of nonrecommending, deferring, and withholding promotions, the
commander

-- Informs the member of adverse actions in writing or verbally before the promotion
effective date, confirming verbal notification in writing within 5 workdays

--The notification includes specific reasons, dates, occurrences, and duration of the action
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-- The individual should acknowledge receipt of the notification or confirmation

--  Files the letter and the airman’s acknowledgment in the unit personnel record

group (UPRG)

Reserve ENLISTED MEMBERS
- Commanders have the responsibility to ensure that reserve enlisted members have the

necessary qualifications to meet the responsibilities of a higher grade

- If the preponderance of the evidence indicates it is more likely than not that a reserve
enlisted member does not have the qualifications to be promoted, the member’s commander
can disapprove the promotion using AF IMT 224

REFERENCES:

AFI 36-2502, Airman Promotion/Demotion Programs (12 December 2014), Incorporating
Change 1, 27 August 2015

AF IMT 224, Recommendation and Authorization for Promotion of Airman as Reserve of the
Air Force
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NonJubpiciAL PUNiSHMENT OVERVIEW AND PROCEDURES

Nonjudicial punishment (NJP) under Article 15, Uniform Code of Military Justice (UCM]),
provides commanders with an essential and prompt means of maintaining good order and
discipline and also promotes positive behavior changes in service members without the stigma
of a court-martial conviction.

OVERVIEW
- Generally, any commander who is a commissioned officer may impose NJP for minor offenses
committed by members under his/her command

- Some unique rules apply to situations involving Reserve members

-~ AFRC unit commanders have UCM] authority over Reserve members assigned or
attached to their respective units, even if the Reserve member is deployed. Although
active commanders of Reserve members have concurrent UCM]J authority over all
Reserve members attached to their respective units, i.e., on temporary duty or deployed,
prior coordination with the Reserve member’s parent organization commander is
required.

-~ 'The Readiness Group (RMG) commander has UCM]J authority over all Individual
Mobilization Augmentees (IMAs)(Category B Reservists) attached or assigned to the
RMG. Active Duty commanders have concurrent UCM]J authority over CAT B reserv-
ists attached to their unit for reserve duty, for temporary duty, or for deployment.

--Authority to issue NJP on AFRC commissioned officers is withheld from all Reserve
commanders, except those who are general officers or who exercise general court-martial
convening authority and their principal assistants to whom Article 15 power has been

delegated under the AFI

PROCEDURES
- The offense must violate the UCM]

-- A Reserve member is subject to UCM] jurisdiction for offenses committed while on
active duty or inactive duty training (Title 10) status at the time of the alleged offense.

In making this determination, the commander must ask two questions:

-- (1) Was the member in military status at the time he/she committed the alleged mis-
conduct? If not, then no UCMYJ jurisdiction exits

--- A member in active status (i.e., special tour, annual tour) is subject to the UCM]
from the beginning to the end of the tour, 24 hours a day. In certain circumstances,
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a Reserve member may also be subject to the UCM] for acts committed during a
travel day associated with active duty orders.

--- Generally, a member performing inactive duty training (IDT) or a unit training
assembly (UTA) is subject to the UCM] from the beginning to the end of the duty,
i.e., 0730-1630. All Article 15 correspondence relating to Air Force members for
offenses occurring while on inactive duty for training (IDT) must be processed

through AFRC channels to HQ AFRC.

--- An Air Force Reserve member is not, by virtue of the termination of a period of
active duty or inactive-duty training, “shielded” from jurisdiction and discipline for
an offense committed during such period of active duty or inactive-duty training

--- Even if the Reserve member was not in military status, the commander is autho-
rized to take administrative action, including letters of counseling, admonishment
and reprimand

(2) Will the Reserve member be in military status at the time the commander is autho-
rized to take administrative action, including letters of counseling, admonishment and
reprimand?

--- Commanders can always ask Reserve members to voluntarily submit to UCM]
jurisdiction by extending his/her tour or IDT/UTA. In the alternative, commanders
can wait until the member’s next scheduled training to offer Article 15 punishment.

In deciding whether or not an offense is minor, commanders should consider:

--- The nature of the offense and the circumstances surrounding its commission

--- 'The need for good order and discipline

--- 'The member’s age, rank, duty assignment, record, and experience

--- The effect of NJP on the member and the member’s record

--- In the case of members attached to the command, the TDY commander should
confer with the member’s parent organization to determine the member’s back-
ground, past duty performance, and other relevant factors before initiating action

Ordinarily, an offense is not considered minor if the offense is one for which the

maximum imposable punishment at a general court-martial includes a dishonorable
discharge or confinement for more than one year
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-~ The decision whether an offense is “minor” is a matter of discretion for the commander

imposing NJP

Unless the member is AWOL or fleeing from justice, nonjudicial punishment MAY NOT be
imposed for offenses which were committed more than 2 years before the date of imposition
of punishment

Commanders must confer with the staff judge advocate (SJA), or a designee, before initiat-
ing nonjudicial punishment proceedings AND before imposing punishment. The military
justice section of the base legal office prepares the Air Force (AF) IMT 3070, Record of
Nonjudicial Punishment Proceedings.

-~ An AF IMT 3070A is used to impose NJP on a member in the grade of Airman Basic
through Technical Sergeant

-~ An AF IMT 3070B is used to impose NJP on a member in the grade of Master Sergeant
through Chief Master Sergeant

- An AF IMT 3070C is used to impose NJP on an officer

While no specific standard of proof is applicable to NJP proceedings, commanders should
recognize that a member is entitled to demand trial by court-martial, where proof beyond
a reasonable doubt by competent evidence is required for conviction. Commanders should
consider whether such proof is available before initiating action under Article 15. If not,
NJP is usually not warranted.

Commanders should consider the maximum punishment that can be imposed based on
the commander’s grade and the grade of the member when deciding whether a more senior
commander should impose NJP. Limitations are on the AF IMT 3070 and in AFI 51-202,
Tables 3.1 and 3.2 (attached).

Commanders initiate NJP action by serving the AF IMT 3070. (A Reserve commander
must be in Title 10 status to offer NJP and sign AF IMT 3070, and the Reserve member
must be in Title 10 status when served the AF IMT 3070. A Reserve member generally
cannot be involuntarily ordered to a duty status solely for purposes of initiating or complet-
ing NJP actions, although a MAJCOM commander or equivalent may grant waivers in
appropriate cases.)

Commanders should serve the AF IMT 3070 on members within 21 days of the “date of
discovery.” The date of discovery is identified as the date when an investigative agency (e.g.,
OSI, SFOL, IG, legal office, or commander, supervisor or first sergeant) becomes aware of
an allegation and has identified a subject. (For Category A Reserve members, NJP should
generally be offered no later than the next Unit Training Assembly (UTA) after the offense is
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discovered or the investigation is completed. For Category B Reserve members, NJP should

be offered as soon as possible after facts become known by the member’s commander which

indicate that an offense may have been committed.)

Failure to meet this suggested processing goal does not preclude commanders from
initiating NJP proceedings at a later date

Once notified of NJP proceedings, by way of the AF IMT 3070, members are allowed
three duty days to respond. Upon written application and for good cause, the initiating

commander may approve a request for additional time to respond. (A Reserve member not

in Title 10 status for at least 72 hours after being offered NJP should be required to respond

at the start of the next military duty day (i.e., UTA), provided at least 72 hours have passed

since the NJP was offered. A failure to respond within 30 calendar days is considered a

waiver of his/her right to respond, unless an extension is granted.)

Commanders should encourage members to consult with the area defense counsel
(ADC) in all cases. The AF IMT 3070 requires that an appointment with an ADC
be established on behalf of a member prior to the commander notifying that member
of the commander’s intent to impose NJP. Typically, an ADC appointment will be
arranged for the member by the First Sergeant or by legal office personnel before the
member is notified of the commander’s intent to impose NJP. (The servicing active duty
ADC located nearest to the Reserve member’s unit normally provides defense services
to a Reserve member facing NJP.)

Once served with the AF IMT 3070, the member has the right to examine all state-
ments and evidence upon which the commander intends to rely in arriving at a decision
to impose punishment, and as to the quantum of punishment to be imposed, unless
the matters are privileged or restricted by law, regulation, or instruction. The legal office
normally supplies the evidence to the ADC.

If the member fails to indicate within three duty days (30 days for Non-EAD reservists)
whether he or she will accept the Article 15, the commander may continue with the
proceedings. The commander notes the member’s failure to respond on the AF IMT

3070.

The member’s failure to respond in time is deemed acceptance of NJP proceedings.
However, if the commander believes the failure to respond was for reasons beyond the
member’s control, the commander may not proceed with NJP action. Consult with
the SJA on this matter.

If a member decides to accept NJP, he or she is entitled to present matters in defense,
mitigation, and extenuation. (The Reserve commander and member must be in Title
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10 status when the Reserve member executes the acknowledgement of his/her rights
and makes the decision to accept or reject NJP.)

--- Acceptance of NJP is not an admission of guilt. It is simply a choice by the member
not to assert the right to a trial by court-martial and to instead allow the com-
mander to determine whether the member is guilty or not guilty of the alleged
offense and the punishment, if any, to be imposed.

--- Members may present matters in person, in writing, or both

-- A member is generally entitled to appear personally before the imposing commander
and present matters in defense, mitigation, or extenuation, except under extraordi-
nary circumstances or when the imposing commander is unavailable. (The Reserve
commander and member must both be in Title 10 status at the time of this personal
presentation.) If the member chooses to make a personal appearance, the member
also has the right to:

--- Be accompanied by a spokesperson (who does not have to be a lawyer)
--- Present witnesses who are reasonably available

-- A member may request that a personal presentation be open to the public. The com-
mander may open the personal appearance to the public, even though the member does
not request it or agree that the appearance should be open. However, public NJP at
commander’s calls, unit training assemblies and other public gatherings is inappropriate.
NJP proceedings may be attended by a limited number of people in a more private
setting, i.e., the commander’s office. The individuals in attendance at NJP proceedings
should normally be limited to those in the member’s supervisory chain or people who
can assist the commander in making a decision.

- After the personal presentation (if one is requested), and after a full and fair consideration
of all matters in defense, mitigation, and extenuation, the commander must decide:

--  Whether or not the member committed the offense

-~ If so, what punishment to impose. Note that, aside from determination that NJP is
warranted and, if warranted, determination of level of NJP, the commander should
refrain from discussing what punishment should be imposed until determining the
member committed the offense.

PUNISHMENT
- Commanders are required to confer with the SJA before imposing punishment except where

impracticable due to military exigencies. The legal office will normally type the appropriate
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punishment language on the AF IMT 3070. (The Reserve commander must be in Title

10 status to impose punishment on the member. If the Reserve member is unavailable to

accept the punishment for the Article 15 action, the Reserve commander may serve the

punishment by certified mail.)

Commanders should tailor the punishment to the offense AND the member

Ordinarily, the commander should impose the least severe punishment sufficient to
correct and/or rehabilitate the member

For example, an unsuspended reduction in grade (“hard bust”) may be reserved for
repeat offenders, cases where past rehabilitative efforts have failed, or for the most
serious offenses

Punishment limitations based upon the commander’s grade and the member’s grade
are summarized in AFI 51-202, Tables 3.1 and 3.2 (attached), and on page 3 of the
AF IMT 3070

There are limitations on the combination of certain punishments

--- 'The Remotivation Program (also known as the Correctional Custody Program) is
a discipline option only available at installations where the Wing Commander has

established a Remotivation program consistent with MAJCOM/A7S guidance.)

--- If restriction and extra duties are combined, they must run concurrently (i.e., at
the same time) and must not exceed the maximum time imposable for extra duties
(45 days when field grade or general officers impose punishment; 14 days when
company grade officers impose punishment)

--- Arrest in quarters (officers only) cannot be combined with restriction

There are limitations on the punishment that can be imposed on Reserve members

--- Because a Reserve member cannot be required to arrive before, or remain after,
a UTA to serve NJD, the Remotivation Program, arrest in quarters, restriction to
base or extra duties should not be imposed unless the Reserve member is expected

to serve on EAD or perform an Annual Tour

--- Barring a Reserve member from participating in UTAs is not an authorized punish-
ment under Article 15, UCM]

--- Since Reserve members not on EAD typically work only 2 days of military duty
per month, the forfeiture provision of the Article 15 does not carry the same
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disciplinary weight for Reserve members as for active duty members. If the member
does not perform any duty during the stated period of the sentence, no forfeiture
collection will be made.

-~ Unless the commander otherwise specifies, unsuspended reductions in grade and
forfeitures take effect on the date the commander imposes punishment. All other
unsuspended punishments take effect immediately upon notification to the member.
Suspension of a punishment takes effect on the imposition date.

ApPEALS

- Members are entitled to appeal nonjudicial punishment to the commander who imposed
the original punishment and to the next superior authority in the commander’s chain of
command

-~ The member may appeal when he or she considers the punishment to be unjust or
disproportionate to the offense. A member may assert the punishment was unjust
because the offense was not committed. Thus, the guilty finding, the punishment, or
both may be appealed. (A Reserve member is not required to make this appeal election
in Title 10 status or in person.)

-~ Members must appeal the punishment within five calendar days unless they request
an extension in writing within the five calendar days and the commander imposing
the punishment grants it for good cause. (Reserve members not in Title 10 status for
at least five days following receipt of punishment waive their appeal rights by failing
to make an election within 30 calendar days of that receipt.)

-~ Members must submit all evidence supporting an appeal to the commander who
imposed the original punishment. (If a Reserve member makes a personal presentation
to the commander for the appeal, both the Reserve member and commander must
be in Title 10 status.)

-~ After considering any new matters submitted by the member, the imposing commander
may deny all relief, grant partial relief, or grant all relief requested by the member.
If the imposing commander does not grant all the requested relief, he or she must
forward the appeal to the appellate authority through the servicing SJA. If the imposing
commander is a section commander of a squadron, the next superior authority is the
squadron commander’s superior commander.

-~ The appellate authority may deny all relief, grant partial relief, or grant all relief requested
by the member. The appellate authority’s decision is final.

-~ Punishments are not stayed during the appeal process. However, if the commander and/
or appellate authority fail to take action on an appeal within five days after submission,
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and if the member so requests, any unexecuted punishment involving restraint or extra
duties will be delayed until after appeal.

REFERENCES:

UCM]J art. 15

ManNuAL FOR COURTS-MARTIAL, UNITED STATES, Part V (2012)
AFI 51-202, Nonjudicial Punishment (31 March 2015)

ATTACHMENT:
Tables of Enlisted and Officer Punishments, AFI 51-202, Tables 3.1 and 3.2
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Table 3.1. Enlisted Punishments

. Imposed by Imposed Imposed by Lt Col
Punishment Lt or Capt by Maj or Above
. May not Impose May not Impose See Note 2 for
:::Irt;;?::‘s NJP on CMSgt or NJP on CMSgt or reduction of CMSgt
SMSgt SMSgt or SMSgt
Correctional
Custody Up to 7 days 30 days 30 days
Reduction CMSgt No CMSgt No CMSgt Note 2
(See Note 2) SMSgt No SMSgt No SMSgt Note 2
One
MSgt No MSgt No MSgt Grade
One One
TSgt No TSgt Grade TSgt Grade
One One One
S5t Grade S5at Grade S5at Grade
SrA One StA toAB  |SrA to AB
Grade
A1C One AIC toAB  |AIC to AB
Grade
Amn to AB Amn to AB Amn to AB
Forfeiture 7 days pay 5 of T month’s pay | %2 of 1 month's pay
per month for 2 per month for 2
months months
Reprimand Yes Yes Yes
Restriction 14 days 60 days 60 days
Extra Duties 14 days 45 days 45 days

NOTES:

1. See MCM, Part V, paragraph 5d for further limitations on combinations of punishments.

2. CMSgt or SMSgt may be reduced one grade only by MAJCOM commanders, commanders
of unified or specified commands, or commanders to whom promotion authority to these grades

have been delegated. See AFI 36-2502, Airmen Promotion Program.

3. Neither bread and water nor diminished rations punishments are authorized.
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4. Frocked commanders may exercise only that authority associated with their actual pay grade.
No increased punishment authority is conferred by assumption of the title and insignia of the

frocked grade.

Table 3.2. Officer Punishments

Imposed by General

Punishment Imposed by Colonel Officer or GCMCA

Correctional Custody No No

Reduction No No

Forfeiture No 4 of 1 month’s pay

per month for 2 months

Reprimand Yes Yes

Arrest in Quarters No 30 days

Restriction 30 days 60 days

Extra Duties No No

Nortes:
1. Officers in the grade of Lt Colonel and below (includes frocked Colonels) may not impose
NJP on officers.

2. Only MAJCOM commanders, commanders of unified commands and their equivalents, or
higher may impose NJP on general officers.

3. See MCM, Part V, paragraph 5d, for further limitations on combinations of punishments.

CHAPTERTHREE Nonjudicial Punishment Under Article 15, UCMJ 65



SupPLEMENTARY NoNJuDICIAL PUNISHMENT ACTIONS

Supplementary nonjudicial punishment (NJP) actions are important tools for commanders to
understand when dealing with NJP. Commanders are required to consult with the servicing
staff judge advocate (SJA), or designee, before proceeding with any supplementary NJP actions.

- Procedure: Supplementary NJP actions are accomplished on Air Force IMT 3212, Record of
Supplementary Action under Article 15, and are filed with the original NJP action. Members
may request post-punishment relief (use the sample format in AFI 51-202, Atch 6), or the
commander may grant such relief on his/her own initiative.

- Suspension: Suspension postpones all or part of a punishment for a specific probationary
period. The suspended punishment is later remitted (canceled) if the member successfully
completes the period of the suspension without either committing another offense under
the UCM]J or violating a condition of the suspension specified by the commander. Com-
manders must consult with the servicing SJA, or designee, before imposing conditions on
suspensions.

-~ Suspension is usually appropriate for a first-time offender or where there are persuasive
extenuating or mitigating circumstances

- The period of a suspension may not exceed six months from the date of the suspension

--  Commanders may, at any time, suspend any part or amount of the unexecuted punish-
ment imposed. An executed punishment of reduction in grade or forfeiture may be
suspended if accomplished within 4 months of the punishment being imposed.

-~ When a reduction in grade is later suspended, the member’s original date of rank, held
before the reduction, is reinstated. However, the effective date of rank is the date of
the document directing the suspension and the member is not entitled to back pay.

-- Ifamember is undergoing a suspended reduction in grade, the member is ineligible for
promotion, including testing and consideration if already tested. They are also ineligible
to reenlist, but may be eligible for an extension of enlistment.

- Mitigation: Mitigation is a reduction in either the quantity or quality of a punishment, with
its general nature remaining the same as the original punishment. Mitigation is appropriate
when the member’s later good conduct merits a reduction in the punishment, or when the
commander later determines the punishment imposed was disproportionate to the offense.

-~ With the exception of reduction in grade, only the unexecuted part or amount of the
punishments can be mitigated
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-- A reduction in grade may be mitigated even after it has been executed. Reduction in
grade may only be mitigated to forfeitures and may only be done within four months
after the date of execution. In such cases, the mitigation date will become the offender’s
new date of rank and effective date of rank. The member will NOT be entitled to
receive back pay.

-- Punishments involving loss of liberty, such as correctional custody or restriction, cannot
be mitigated to forfeitures or reduction in grade

-~ Mitigated restraints on liberty (for example mitigating correctional custody to extra
duties) cannot run for a longer period than the remaining amount of punishment that
was originally imposed

- Remission: Remission is the cancellation of any unexecuted portion of a punishment.
Remission is appropriate under the same circumstances as mitigation.

-~ Commanders may remit punishments any time before the execution of the punishment
is completed

-- Anunsuspended reduction in rank is executed at imposition, so it can never be remitted
- Set Aside: Set aside occurs when the punishment, or any part of the punishment, whether

executed or unexecuted, is removed from the record. A set aside of all punishment voids
the entire NJP action.

1
1

Any property, privileges, or rights, affected by the portion of the punishment set aside
are restored to the member

-~ Unlike suspension, mitigation, and remission, setting aside a punishment is not nor-
mally considered rehabilitative in nature and should not be used on a routine basis

--  Commanders should exercise this discretionary authority only in the rare and unusual
case where a question concerning the guilt of the member arises or where the best
interests of the Air Force are served by clearing the member’s record

-- Punishments should be set aside within a reasonable time (4 months, except in unusual
circumstances) after the punishment is originally imposed

REFERENCES:

UCM] art. 15

MaANUAL FOR COURTS-MARTIAL, UNITED STATES, Part V (2012)
AFI 51-202, Nonjudicial Punishment (31 March 2015)
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VACATING SUSPENDED NoNJUDICIAL PUNISHMENT

Vacating suspended nonjudicial punishment (NJP) means imposing punishment that was previ-
ously suspended either at the time the original NJP was imposed or as part of supplementary
NJP relief. A commander (including a successor in command) may vacate the suspension of
punishment under Article 15 if he or she had the authority to impose the original punish-
ment. Commanders must consult the servicing SJA before taking action to vacate suspended
punishment.

- Vacating a suspended punishment may be appropriate if, during the suspension period,
the member violates either a condition of the suspension specified in writing by the com-
mander or any punitive article of the UCM]. With respect to a violation of a punitive article
of the UCMYJ, the new offense does not have to be serious enough to warrant imposition
of NJP, nor does it have to be of the same nature as the original offense.

--  Since vacation of suspension is an administrative action, a Reserve member does not
have to be subject to the UCM]J when he/she commits an offense that serves as the
basis for vacating suspended punishment

- A new serious offense may be the basis for a vacation action AND additional NJP action

PROCEDURE FOR VACATION ACTIONS

- The commander must notify and advise the member of the intended vacation action by
causing the member to be served with an AF IMT 366, Record of Proceedings of Vacation of

Suspended Nonjudicial Punishment. (The Reserve commander initiating the vacation action

must be in Title 10 status when signing and serving the vacation action.) It contains:

-- A description of the basis for the vacation, such as misconduct (new offense which the
commander suspects the member has committed) or what condition of the member’s
suspension was violated

-~ The fact that the commander is considering vacating the suspended punishment

-~ The member’s rights during the vacation proceedings

- The base legal office will type the language describing the offense and other pertinent
information concerning the suspended punishment on the AF IMT 366

- The member must receive the AF IMT 366 during the period of the suspension, at which
point the suspension period is stayed
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MEMBER’S ELECTIONS

- The member has three duty days to make elections. (A reserve member not in Title 10 status
for at least 72 hours after being served the vacation action should be required to respond at
the start of the next military duty day (i.e., UTA), provided at least 72 hours have passed
since the vacation was served. A failure to respond within 30 calendar days is considered a
waiver of his/her right to respond, unless an extension is granted.)

- The member is entitled to consult with a lawyer, attach a written presentation, and/or
request a personal appearance before the commander. (The Reserve commander and mem-
ber must both be in Title 10 status at the time the member makes his/her election and
during any personal appearance made by the Reserve member.)

- If the member fails to respond within three duty days (30 days for a non-EAD reserve
member), the commander can continue by noting in item 3 of the AF IMT 366 “member
failed to respond.” However, if the commander believes the failure to respond was out of
the member’s control, the commander may not proceed with the vacation proceedings
without good cause.

- The member does not have the right to demand a trial by court-martial during a vacation
action

CoMMANDER’s DEcisION

- Following the commander’s consideration of the evidence, including any matters presented
by the member, the commander (who must be in Title 10 status if he/she is a Reserve
commander) takes one of the following actions on the AF IMT 366:

-~ Terminates the vacation proceedings because vacation of the suspended punishment
is not appropriate or because the member did not violate the UCM] or a condition
of the suspension; or

-~ Finds the members violated the UCM] or a condition of the suspension

EFFecTs oF VACATION ACTION ON SUSPENDED REDUCTIONS

- Ifasuspension of a reduction in grade is vacated, the member’s date of rank will be the date
the commander imposed the original punishment. The effective date, however, will be the
day the suspension is vacated. The member will not be required to return any additional
pay received while holding the higher rank.

REFERENCES:

MaNuUAL FOR COURTS-MARTIAL, UNITED STATES, Part V (2012)
AFI 51-202, Nonjudicial Punishment (31 March 2015)
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THE REMOTIVATION PROGRAM

(CorrecTiONAL CUSTODY)

The remotivation program, also known as correctional custody, is a form of nonjudicial pun-
ishment (NJP) available under Article 15 of the Uniform Code of Military Justice (UCM]J)
that a commander may impose on enlisted members of his/her command. The remotivation
program provides commanders a secure setting in which to maintain discipline with correctional
treatment that returns members punished under Article 15 to the mainstream Air Force. (This
program should not be imposed on Reserve members unless that member is expected to serve
on EAD or perform an Annual Tour.) This punishment is only available at installations where
the Wing Commander has established a Remotivation Program consistent with MAJCOM/
A7S guidance. It is up to the MAJCOMs to determine if regional facilities will be stood up.
Close coordination with servicing SJAs is recommended.

- The remotivation program provides commanders a secure setting in which to maintain
discipline while reeducating and remotivating Airmen for return to the mainstream Air
Force. It educates, rehabilitates and deters program entrants from repeating the offenses.
Because depriving Airmen of their liberty is a severe punishment, imposing this program
requires careful consideration.

-~ The remotivation program is not considered confinement, but is a significant restraint
on an individual’s liberty

-~ 'The remotivation program includes the involvement of a number of referral services
(such as religious, medical, legal, and/or personal affairs) to assist individuals in under-
standing the extent of their misconduct, the avenues available to assist them in the
future, and ways to avoid future problems

-~ The remotivation program should only be used in cases where the commander believes
the member can benefit from the program and is a candidate for rehabilitation

- In order for the remotivation program to be most effective, it should be imposed early
in a member’s career

-~ Commanders should consider the remotivation program particularly when administer-
ing NJP to first-time offenders in the grades of E-1 through E-4, assuming the member

has rehabilitative potential

--  Commanders should not normally consider the remotivation program in cases where
the member:
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--- Will be separated for cause following completion of the NJP proceedings
--- Has previously been enrolled in the remotivation program

--- Is within six months of normal discharge and has not been recommended
for retention

--- Is not a candidate for rehabilitation

-~ Although legally permissible, the remotivation program is strongly discouraged for
NCOs except in cases where an E-5 has been reduced to E-4 and thereby loses his/
her NCO status

Commanders in the rank of major or above should strongly consider entering members into
the remotivation program for a full 30 days to afford the member the maximum benefit
of the program

-~ In cases where it appears appropriate, company grade commanders (who are limited
to imposing seven days in the remotivation program) should normally consider having
the next superior field grade commander impose the NJP

-- Commanders may consider remitting a portion of the punishment in cases where mem-
bers demonstrate a commitment to meet program objectives. However, the program is
designed as a 30 day program and careful consideration should be given to remitting
any portion of enrollment too early in the process.

Unit commanders maintain command authority for personnel assigned to the remotivation
program, regardless of location

-~ The commander or first sergeant must review their member’s progress weekly

-~ The commander disciplines members who commit violations while in the remotiva-
tion program

The remotivation program is an optional program. The installation commander determines
whether to support a remotivation program using a cost/benefit analysis and is responsible
for developing local policies and procedures for operating the remotivation program. If a local
program does not exist, a commander may consider placing members in a regional program.
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REFERENCES:

MaANUAL FOR COURTS-MARTIAL, UNITED STATES, Part V (2012)

AFI 31-208, Correctional Custody (Remotivation) Program (22 September 2015)
AFI 51-202, Nonjudicial Punishment (31 March 2015)
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QuaALiTY Force MANAGEMENT EFFecTs oF NonJuDpIcIAL PUNISHMENT

Commanders have a great deal of discretion concerning quality force management consequences
related to nonjudicial punishment (N]JP) actions. The following guidance applies primarily
to enlisted personnel. Please consult with the staff judge advocate regarding the quality force
management consequences of NJP actions on officers.

UNFAVORABLE INFORMATION FiLE (UIF) ENTRIES

- Mandatory Entries: Where an enlisted member is punished under Article 15, a UIF entry
is required if any portion of the executed or suspended punishment will not be completed
within one month

-~ Members are entitled to notice that the action will be entered into a UIE. Such notice

is included on the AF IMT 3070, Record of Nonjudicial Punishment Proceedings.

- NJP actions entered into a UIF must remain there until all punishment is completed
or remitted, including any periods of suspension

-~ Post-punishment actions to suspend a previously imposed punishment must be filed
in the member’s UIE with the original NJP action, until the suspension period is
completed

-~ Actions to vacate a suspended punishment must be entered into the member’s UIF

-- The commander may remove the NJP action and related documents from the member’s
UIF any time after the punishment or suspended punishment is completed (if removal
is clearly warranted), or if the Article 15 is set aside. If the commander takes no action
to remove the NJP action, it will remain in the UIF for two years.

- Discretionary Entries: A commander has the discretion to enter an NJP action into the
member’s UIF when entry is not required (when punishment does not exceed 1 month)

-~ Asin mandatory UIF entries, the commander must notify the member of his/her intent
to enter an NJP action into the member’s UIF

-~ The commander may remove the NJP action from the member’s UIF any time after

the punishment or suspended punishment has been completed or remitted. If the
commander takes no action, the NJP will remain in the UIF for one year.
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OFricer ArTicLE 15 UIF AcTions
- Any record of an NJP action for officers is a mandatory UIF entry

1

Generally, such NJP actions are retained in a UIF for two years

- Early removal by the wing commander or issuing authority (whomever is higher in rank)
is authorized if punishment has been completed

- Commanders should also consider whether comments should be made in the next OPR
and/or promotion recommendation form (PRF). Seek the advice of the SJA for assistance
in determining when comments may be appropriate.

RELATED ADMINISTRATIVE ACTIONS

- Inaddition to NJP, commanders may take other appropriate administrative actions. Such
actions may include but are not limited to:

-- Control roster action
-~ Entry of the member into counseling or rehabilitation programs such as ADAPT
-~ EPR comments concerning the member’s underlying misconduct

-- Administrative discharge (in serious cases)

-~ Removal from the personnel reliability program, withholding a security clearance, or
withholding access to sensitive materials; and

-~ NJP may also adversely affect promotion, reenlistment, and assignment eligibility

OFFICER AND SENIOR NCO PromMoTION SELECTION RECORDS

- In cases involving officers and senior NCOs, commanders who impose NJP must also decide
whether to include the Article 15 in the member’s promotion selection record

- The imposing commander’s decision to file the Article 15 in a selection record is subject
to review by the next senior Air Force commander, unless the GCMCA imposed the

punishment

- Article 15s placed in a senior NCO’s promotion selection record remain there for two years
or until after the member meets one senior NCO evaluation board
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- Article 15s placed in an officer’s promotion selection record (for lieutenant colonels and
below) are generally kept in the record until after the officer meets one IPZ or APZ promo-
tion board and an appeal for removal has been approved

- Selection record decisions are recorded on an AF IMT 3070B for senior NCOs and on AF
IMT 3070C for officers

REFERENCES:

AFI 36-2406, Officer and Enlisted Evaluation Systems (2 January 2013), with corrective
actions applied 5 April 2013, Incorporating through Change 2, 24 August 2015, with
corrective action applied on 10 September 2015

AFI 36-2907, Unfavorable Information File (UIF) Program (26 November 2014)

AFI 51-202, Nonjudicial Punishment (31 March 2015)
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INVOLUNTARY SEPARATION OF ENLISTED MEEMBERS:
GENERAL CONSIDERATIONS

Commanders and supervisors must identify enlisted members who show likelihood for early
separation and make reasonable efforts to help these members meet Air Force standards. Mem-
bers who do not show potential for further service should be discharged. Commanders must
consult the servicing staff judge advocate and military personnel flight before initiating the
involuntary separation of a member.

PREPROCESSING CONSIDERATIONS

- Before initiating discharge, a commander must consider all the factors that make the mem-

ber subject to discharge, including:

-- The seriousness of the circumstances that make the member subject to discharge and
how the member’s retention might affect military discipline, good order, and morale

-~ Whether the circumstances that are the basis for discharge action will continue or recur

-~ The likelihood that the member will be disruptive or an undesirable influence in present
or future duty assignments

-~ The member’s ability to perform duties effectively in the present and in the future
-~ The member’s potential for advancement and leadership
-~ An evaluation of the member’s military record, which must include, but is not limited to:
--- Records of nonjudicial punishment
--- Records of counseling
--- Letters of reprimand or admonition
--- Records of conviction by courts-martial
--- Records of involvement with civilian authorities
--- Past contributions to the Air Force

--- Duty assignments and EPRs
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---  Awards, decorations, and letters of commendation
--- The effectiveness of preprocessing rehabilitation, when required

Prior to processing a member for discharge for parenthood; conditions that interfere with
military service; entry level performance and conduct; unsatisfactory performance; minor
disciplinary infractions and a pattern of misconduct, commanders must give the member
an opportunity to overcome deficiencies

-~ Efforts to rehabilitate may include, but are not limited to, counselings, reprimands,
control roster action, nonjudicial punishment under Article 15 of the Uniform Code
of Military Justice (UCM]J), change in duty assignment, demotion, additional training,
and retraining

-- It is extremely important to properly document rehabilitative efforts and keep copies
of these documents

Generally, the acts or conditions on which the discharge is based must have occurred in the
current enlistment. The exceptions are:

-~ Cases involving fraudulent enlistment, erroneous enlistment, or the interest of national
security

-~ Cases in which the act or condition occurred in the immediately preceding enlistment,
the commander was not aware of the facts warranting discharge until after the member
reenlisted, and there was no break in service

-~ Cases in which the member is being separated for failure in the fitness program and
at least one instance of unsatisfactory performance is in the current enlistment; then
instances of unsatisfactory performance in the immediately preceding enlistment may
support the basis for discharge

Airmen who have made an unrestricted report of sexual assault within last year have the
right to request review and approval by the general court-martial convening authority of
their proposed discharge where the Airman asserts the discharge is in retaliation for a sexual
assault report

Additional criteria applies to Airmen who are being recommended for discharge under
Chapter 5 of AFI 36-3208 and who have been deployed overseas in support of a contingency
operation within 24 months prior to initiation of discharge. These Airmen must receive a
medical examination in accordance with AFI 36-3208, paragraphs 6.3 and 6.9.3. The medi-
cal examination must assess whether the effects of post-traumatic stress disorder (PTSD)
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or traumatic brain injury (TBI) constitute matters in extenuation that relate to the basis
for administrative separation if the Airman:

-~ Isbeing administratively separated under a characterization other than Honorable; and
-~ Was deployed overseas to a contingency operation during the previous 24 months; and

-~ Is diagnosed by a physician, clinical psychologist, or psychiatrist as experiencing PTSD
or TBI, or reasonably alleges the influence of PTSD or TBI based on deployed service
to a contingency operation during the previous 24 months; and

-~ Is not being separated under a sentence of court-martial, or other proceeding conducted
pursuant to the UCMJ.

- The service of a member administratively separated may be characterized as honorable,
general (under honorable conditions), or under other than honorable conditions (UOTHC)

-~ Homnorable: appropriate when the quality of the member’s service generally has met Air
Force standards of acceptable conduct and performance of duty, or a member’s service
is otherwise so meritorious that any other characterization would be inappropriate

--  General (under honorable conditions): appropriate if a member’s service has been
honest and faithful, but significant negative aspects of the member’s conduct or per-
formance outweigh positive aspects of military record

-- Under Other Than Honorable Conditions (UOTHC): appropriate if based on a pat-
tern of behavior or one or more acts or omissions constituting a significant departure
from the conduct expected of Airmen. This characterization can be given only if the
member is offered an administrative discharge board or if a discharge is unconditionally
requested in lieu of trial by court-martial.

- A dishonorable discharge and a bad conduct discharge are punitive discharges and are
authorized only as a result of a court-martial sentence

- Separation without service characterization: Members in entry level status (the first 180 days
of active military service) will receive an entry level separation without service characteriza-
tion, unless:

-- A service characterization of UOTHC is authorized and warranted, or
-- The SecAF determines that characterization as honorable is clearly warranted by unusual

circumstances of personal conduct and performance
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- A commander should not use an administrative discharge as a substitute for disciplin-
ary action

MANDATORY DISCHARGES
- A commander must initiate discharge processing or seek a waiver of the discharge if the
reason for discharge is one of the following:

-- Fraudulent or erroneous enlistment

-~ Civil court conviction for an offense for which a punitive discharge and confinement
for one year or more would be authorized under the UCMJ, or

-~ Drug abuse
-- Sexual Assault

- A commander must make a discharge or retention recommendation when a member remains
in a poor fitness category for a continuous 12-month period or receives 4 poor fitness assess-
ments in a 24-month period

REFERENCES:

AFI 36-2905, Fitness Program (21 October 2013), Incorporating Change 1, 27 August 2015

AFI 36-3208, Administrative Separation of Airmen (9 July 2004), Incorporating Through
Change 7 (2 July 2013), Incorporating AFGM 2015-01, 23 June 2015
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INVOLUNTARY SEPARATION OF ENLISTED MEEMBERS:
REASONS FOR DISCHARGE

Specific reasons for involuntarily separating enlisted members are in Chapter 5 of AFI 36-3208,
Administrative Separation of Airmen. Commanders must consult with the servicing staff judge
advocate and military personnel flight prior to initiating the involuntary separation of a mem-
ber. With a few exceptions, a commander is not required to initiate involuntary separation
of a member just because a reason for discharge set out in AFI 36-3208 exists. The facts and
circumstances are different in each case and must be considered on a case-by-case basis. An
overview of the ten broad reasons for discharge follows below.

CONVENIENCE OF THE GOVERNMENT
- Discharge is appropriate when discharge would serve the best interest of the Air Force and

discharge for cause is not warranted. Such separations may be based on:

-~ Parenthood, if the member fails to meet military obligations because of parental
responsibilities

--  Insufficient retainability for required training, if the cost of retraining for a brief period
of service may not warrant retention

-~ Conditions that interfere with military service, which include:
--- Enuresis and sleepwalking
--- Dyslexia, severe nightmares, Attention Deficit Hyperactivity Disorder (ADHD),
stammering/stuttering, incapacitating fear of flying, air sickness, and claustropho-
bia. The condition must have an adverse effect on assignment or duty performance.
--- Mental disorders
---- Must be supported in writing by a report of evaluation by a psychiatrist or
PhD-level clinical psychologist that confirms a diagnosis of a disorder contained
in the current edition of the Diagnostic and Statistical Manual of Medical

Disorders (DSM-1V);

---- Must be documented in a report as so severe that the member’s ability to
function in the military environment is significantly impaired; and

---- Must have an adverse effect on assignment or duty performance
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--- Transsexualism or gender identity disorder of adolescence or adulthood, non-
transsexual type (GIDAANT). The condition must be supported by a report of
evaluation by a psychiatrist or clinical psychologist that confirms a diagnosis of
transsexualism or GIDAANT and have an adverse effect on assignment or duty
performance.

- Discharge for conditions that interfere with military service is not appropriate if the mem-
ber’s record supports discharge for another reason, such as misconduct or unsatisfactory
performance

- Service is characterized as entry-level separation or honorable

- Before recommending discharge, commanders must be sure:

-~ Preprocessing rehabilitation requirements in AFI 36-3208, paragraph 5.2, have been met
-~ They have complied with all requirements of the paragraph authorizing discharge

-~ Circumstances do not warrant discharge for another reason

DerecTIVE ENLISTMENTS
Enlistment of Minors: a person under 17 years of age is barred by law from enlisting

1

- Void Enlistments: the enlistment was not a voluntary act by a sane, sober person of age;
or enlistee was a deserter from another service

- Erroneous Enlistment: the Air Force should not have accepted the enlistee, but the case
does not involve fraud

- Fraudulent Entry: involved deliberate deception on the part of the enlistee

- A commander must initiate discharge or seek a waiver of discharge for erroneous enlistment
or fraudulent entry

-~ Erroneous enlistments and fraudulent entries concerning alienage cannot be waived
-~ If the commander has knowledge of an erroneous enlistment or fraudulent entry and

fails to act within a reasonable time, that failure to act may result in a constructive
waiver of the commander’s ability to discharge the member
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Authorized characterizations of service and the approval authorities are listed in AFI 36-3208,

Table 5.4

Members approved for discharge are not eligible for probation and rehabilitation (P&R)

EnTRY LEVEL PERFORMANCE OR CONDUCT

Members in entry level status should be discharged when unsatisfactory performance or
conduct shows the member is not a productive member of the Air Force

Discharge processing must start during the first 180 days of continuous active duty

Eligibility for discharge based on entry level performance or conduct does not preclude
separation for another reason

Before processing a member for discharge for entry level performance or conduct, a com-
mander must ensure efforts to rehabilitate the member, allowing the member the oppor-
tunity to overcome deficiencies, have been made and documented

Discharge is not formally characterized, but is described as entry level separation (ELS)

Members approved for discharge for entry level performance or conduct are not eligible
for P&R

UNSsATISFACTORY PERFORMANCE

Members should be discharged when unsatisfactory performance or conduct shows they
are not qualified for service in the Air Force

Performance includes assigned duties, military training, bearing and behavior, as well as
maintaining the high standards of personal behavior and conduct required of all military
members at all times
Unsatisfactory performance may be evidenced by any of the following:
--  Unsatisfactory duty performance, which may include:

--- Failure to properly perform assigned duties

--- A progressively downward trend in performance ratings

--- Failure to demonstrate the qualities of leadership required by the member’s grade
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-~ Failure to maintain standards of dress and personal appearance, other than fitness
standards, or military deportment

--  Failure to progress in military training required to be qualified for service with the Air
Force or for the performance of primary duties

-~ Irresponsibility in the management of personal finances

-~ Unsanitary habits

-~ Failure in the fitness program

Before processing a member for discharge for unsatisfactory performance, a commander
must ensure efforts to rehabilitate the member, allowing the member the opportunity to
overcome deficiencies, have been made and documented

Service is characterized as honorable or general

Members approved for discharge should be considered for P&R

DRuG orR ALcoHoL ABUSE REHABILITATION FAILURE

Members are subject to discharge for failure in drug or alcohol abuse rehabilitation if they

-~ Are in a program of rehabilitation for abuse of drugs or alcohol and fail to complete
the program due to inability, refusal to participate, or unwillingness to cooperate; and

-~ Lack the potential for continued military service or need long-term treatment and are
transferred to a civilian medical facility for treatment

Service is characterized as honorable, general, or entry level

Members approved for discharge are eligible for P&R

MisconpucT

Unacceptable conduct adversely affects military duty and may be a proper basis for discharge

Usually, the characterization for misconduct cases under AFI 36-3208, paragraphs 5.50,
5.51, 5.52, and 5.54 should be UOTHC, but characterization may be honorable, general,
or entry level separation in appropriate cases

-- The general court-martial convening authority, usually the numbered air force (NAF)
commander, will approve separation for misconduct with a service characterization of

honorable or UOTHC. The GCM may delegate to the SPCM authority to approve
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honorable separations when the sole evidence of misconduct is commander-directed
urinalysis results, or when a discharge board has recommended separation with an
honorable discharge.

-~ The special court-martial convening authority, usually the wing commander, will approve
recommendations for retention, separation with a general service characterization, or
entry level separation

- Types of misconduct include:

-- Minor Disciplinary Infractions: consists solely of infractions during the current enlist-
ment resulting in letters of counseling, letters of admonition, letters of reprimand, and
nonjudicial punishment actions

--- Before processing a member for discharge for misconduct consisting of minor dis-
ciplinary infractions, a commander must ensure efforts to rehabilitate the member,
allowing the member the opportunity to overcome deficiencies, have been made
and documented

--- Members approved for discharge are eligible for P&R

-- Pattern of Misconduct: includes misconduct more serious than that consisting of
minor disciplinary infractions and involving (1) discreditable involvement with military
or civilian authorities, (2) conduct prejudicial to good order and discipline, (3) failure
to support dependents, or (4) dishonorable failure to pay just debts

--- Before processing a member for discharge for misconduct consisting of a pat-
tern of misconduct, a commander must ensure efforts to rehabilitate the member,
allowing the member the opportunity to overcome deficiencies, have been made
and documented

--- Members approved for discharge are eligible for P&R

--  Civilian Conviction: when the member is convicted or there is a finding that amounts
to a conviction of an offense which would authorize a punitive discharge under the
UCM]J or when the sentence by civilian authorities actually includes confinement for
six months or more

--- A commander MUST initiate discharge or seck a waiver of the discharge when

the civilian conviction involves an offense for which a punitive discharge and
confinement for one year or more would be authorized under the UCM]
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If the commander has knowledge of such a civilian conviction and fails to act
within a reasonable time, that failure to act may result in a constructive waiver of
the commander’s ability to discharge the member

Members approved for discharge are eligible for P&R

Commission of a Serious Offense: includes offenses for which a punitive discharge

would be authorized under the UCM]J. Members approved for discharge are eligible
for P&R.

Airmen are subject to discharge for misconduct based on acts of aberrant sexual
behavior or acts of sexual misconduct, which include offenses such as: indecent
viewing, visual recording, or broadcasting; forcible pandering; indecent exposure

Airmen may be discharged for misconduct based on unauthorized absence continu-
ing for 1 year or more

Airmen are subject to discharge for misconduct based on acts that constitute unpro-
fessional relationships between recruiters and potential recruits during the recruiting
process or between students and faculty or staff in training schools or professional
military education setting

Noncompliance with “safe sex” order: having human immunodeficiency virus
(HIV) and not complying with lawfully ordered preventive medicine procedures.
Members approved for discharge are NOT eligible for P&R.

Drug Abuse: the illegal, wrongful, or improper use, possession, sale, transfer, or intro-

duction onto a military installation of any drug

The term “drug” includes anabolic and androgenic steroids, and any intoxicating
substances, other than alcohol, that are inhaled, injected, consumed or introduced
into the body for purposes of altering mood or function

The term “drug abuse” includes improper use of prescription medications

Commanders must act promptly when information indicates drug abuse and initi-
ate discharge or seck a waiver of discharge processing

A member found to have abused drugs WILL be discharged unless the member
meets all seven of the retention criteria in AFI 36-3208, paragraph 5.55.2.1. The
member has the burden of proving he or she meets all seven retention criteria.

Members approved for discharge are not eligible for probation and rehabilitation
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-~ Sexual Assault: includes a broad category of sexual offenses

--- Commanders must act promptly when they have information indicating a member
is subject to discharge for sexual assault or sexual assault of a child. They evaluate
the specific circumstances of the offense, the member’s record and potential for
future service, and take prompt action to initiate discharge or waiver action

--- A member found to have committed sexual assault or sexual assault of a child
will be discharged unless the member meets all six the retention criteria in AFI
36-3208, paragraph 5.55.3.2. The member has the burden of proving he or she

meets all six retention criteria.

--- Members approved for discharge are not eligible for probation and P&R

DiscHARGE IN THE INTEREST OF NATIONAL SECURITY

A member whose retention is clearly inconsistent with the interest of national security may

be discharged

Discharge may only be initiated after criteria in AFI 36-3208, paragraphs 5.57.1 and 5.57.2

have been met
Discharge may be characterized as entry level, honorable, general, or UOTHC

Members approved for discharge are NOT eligible for P&R

FAILURE IN PRISONER RETRAINING/REHABILITATION

Applies to members in correction and rehabilitation programs

Service is ordinarily characterized as general

FAILURE IN THE FITNESs PROGRAM

A member who does not meet fitness standards as set out in AFI 36-2905 may be discharged
when the failure is the result of a cause in the member’s control

Characterization of service is restricted to honorable if failure in the program is the sole
reason for discharge

Members approved for discharge should be considered for P&R

REFERENCES:
AFI 36-2905, Fitness Program (21 October 2013), Incorporating Change 1, 27 August 2015
AFI 36-3208, Administrative Separation of Airmen (9 July 2004), Incorporating Through

Change 7 (2 July 2013), Incorporating AFGM 2015-01, 23 June 2015
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INVOLUNTARY SEPARATION OF ENLISTED MEMBERS: PROCEDURES

Enlisted members may be involuntarily separated through two different processes (1) notifica-

tion procedures, and (2) board hearing procedures. Most cases are processed using notification

procedures. However, if a member is entitled to an administrative discharge board, board hearing

procedures are used. Before initiating involuntary separation of a member, commanders must

consult with the servicing staff judge advocate (SJA) and military personnel flight.

BoARD ENTITLEMENT
- A member recommended for discharge must be offered a hearing by an administrative

discharge board if one of the following conditions applies:

The member is a noncommissioned officer at the time discharge processing starts

The member has six years or more total active and inactive service, including delayed
enlistment time, at the time discharge processing starts

The commander recommends a UOTHC characterization

Discharge in the interest of national security is recommended (ensure appropriate
clearance to proceed)

NortiFicaTioN PROCEDURES
- Before the member may be discharged, a medical examination must document:

Any medical aspects pertaining to the reason for discharge, and

That the member is or is not medically qualified for worldwide service and separation

- If the member is a victim of sexual assault:

Commander shall notify the separation authority that the discharge proceeding involves
a victim of sexual assault

Must provide sufficient information concerning alleged assault and respondent’s status
to ensure a full and fair consideration of the victim’s military service and particular
situation

- An EPR or LOE must be generated for discharges based on parenthood, conditions that

interfere with military service, unsatisfactory performance, or failure in the fitness program

- If there is sufficient documentation or evidence supporting a basis for discharge, the com-

mander serves a notification memorandum on the member (AFI 36-3208, Figure 6.1 or 6.2)
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- The member immediately signs a receipt of notification memorandum (AFI 36-3208,

Figure 6.3)

- After receiving the notification memorandum, the member has three duty days to prepare

a response (AFI 36-3208, Figure 6.4)

- The commander considers the member’s response, if any, and if the commander still
recommends discharge, he or she signs a recommendation for discharge to the special
court-martial convening authority (SPCMCA), who is usually the wing commander (AFI
36-3208, Figure 6.5)

- 'The servicing SJA prepares a legal review of the package and forwards the package to
the SPCMCA

- The SPCMCA reviews the package and the SJA’s legal review

-~ If the SPCMCA is also the separation authority, the SPCMCA determines: (1) if there
is a basis for discharge, (2) if the member should be discharged, (3) if the member
should be discharged, how to characterize the member’s service, and (4) whether to

offer P&R (if available) if the member should be discharged

-~ If the SPCMCA is not the separation authority, the SPCMCA will forward the pack-
age to the general court-martial convening authority (GCMCA), who is usually the
numbered air force (NAF) commander, with a recommendation concerning the above
four questions

BoArD HEARING PROCEDURES
- After receiving the notification memorandum, the member has seven duty days to:

-~ Request a board hearing or unconditionally waive his/her right to a board hearing (AFI
36-3208, Figure 6.8), or

-~ Waive the board hearing contingent upon receiving a specific type of discharge, which
is called a conditional waiver (AFI 36-3208, Figure 6.9)

- The commander considers the member’s response, if any, and if the commander still recom-
mends discharge, he or she signs a recommendation for discharge to the SPCMCA (AFI
36-3208, Figure 6.5)

- In cases where the member requests a board hearing, the SPCMCA reviews the recommen-
dation for discharge and either sends the file back to the unit for further action (normally
to withdraw the action or reinitiate the action using different grounds or evidence) or
convenes a discharge board
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- The administrative board convenes, considers all the evidence, and makes:

-- A separate finding of fact on each allegation set out in the notification memorandum.
The board’s finding of fact will determine whether a basis for discharge exists.

-- A recommendation to discharge or retain
-- A recommended characterization of service if the board recommends discharge

-- A recommendation concerning P&R (if member is eligible) if the board recom-
mends discharge

- The servicing SJA prepares a legal review of the package and forwards the package to the
SPCMCA

- The SPCMCA takes final action if referral to the GCMCA is not required or forwards the
package to the GCMCA if referral to the GCMCA is required

- Members with more than 16 but less than 20 years service are entitled to special probation

consideration (called lengthy service consideration) upon request and may not be separated
before forwarding to HQ AFMPC/DPMARS2 for review

REFERENCE:
AFI 36-3208, Administrative Separation of Airmen (9 July 2004), Incorporating Through
Change 7 (2 July 2013), Incorporating AFGM 2015-01, 23 June 2015
AFI 90-6001, Sexual Assault Prevention and Response (SAPR) Program (21 May 2015)
AFPAM 36-3210, Procedural Guide for Enlisted Administrative Discharge Boards,
1 November 1995, Incorporating Change 3 (20 October 2011)
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INVOLUNTARY SEPARATION OF ENLISTED MEEMBERS:
PROBATION AND REHABILITATION

The Air Force program of probation and rehabilitation (P&R) allows the Air Force to retain a
trained resource while allowing enlisted members another opportunity to complete their service
honorably. P&R is a conditional suspension of an approved administrative discharge for cause.

In deserving cases, it lets a member prove he or she is able to meet Air Force standards.

P&R CONSIDERATIONS
- Only the discharge authority can suspend the execution of a discharge for P&R

- Members who have completed at least 16 but less than 20 years of active service are entitled
to special consideration upon their request and their cases are forwarded to HQ AFMPC/
DPMARS?2 for review concerning probation

- P&R is appropriate for members:

-~ Who demonstrate a potential to serve satisfactorily

-~ Who have the capacity to be rehabilitated for continued military service or completion
of the current enlistment

-~ Whose retention on a probationary status is consistent with the maintenance of good
order and discipline

WHo 1s ELiGIBLE
- Members are not eligible for P&R if the reason for discharge is one of the following:

-~ Failure to comply with preventive medicine counseling (safe-sex order) by a member
with human immunodeficiency virus (HIV)

-- Fraudulent entry

--  Entry level performance or conduct
-~ In the interest of national security
-~ Drug abuse

-~ In lieu of trial by court-martial

-- Sexual assault or sexual assault of a child

92 The Military Commander and the Law



If the reason for discharge is unsatisfactory performance or misconduct (except failure to
comply with preventive medicine counseling by a member with HIV and drug abuse):

-~ 'The case file must show the initiating commander, board members if a hearing is
involved, and the separation authority considered P&R;

--  If the initiating commander does not recommend P&R, he or she must give the reason
for not recommending P&R; and

- If the initiating commander recommended P&R and the separation authority disap-
proved that recommendation, the separation authority must state the reason for his/
her decision

P&R PROCEDURES

Suspending the execution of an approved discharge is contingent on successful completion
of rehabilitation

-~ The separation authority sets a specific period of rehabilitation, which is not less than
6 months or more than 12 months

-~ The probationary period is usually served in the current unit of assignment, but reas-
signment to another local unit or within the MAJCOM may be authorized if warranted
by the circumstances of the case

If the decision is made to offer a member P&R, the commander must:

-~ Give the member a factsheet with information about the program (AFI 36-3208,
Figure 7.2)

-~ Counsel the member, emphasizing:
--- 'The importance of an honorable service characterization
--- Difficulties in civilian life which the approved discharge might cause
--- 'The very remote chance that the type of discharge, once executed, would be changed
--- 'The fact that an offer of P&R does not excuse the member’s conduct

--- 'The member can prevent execution of the discharge only by good conduct and
duty performance
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--- 'The commander will be the judge of performance and conduct during the period

of P&R
--- 'The offer of P&R is not an attempt at involuntary retention

-- Find out whether the member has enough retainability to complete P&R, and if not,
try to get a voluntary request for extension

-~ Require members who accept P&R to sign statements of understanding and acceptance
of the terms of probation

--  Ensure the terms of probation are set out in a letter from the separation authority and
countersign the letter (AFI 36-3208, Figure 7.1)

-~ Require members who refuse P&R or fail to satisfy the retention requirements to sign
a statement:

--- Acknowledging understanding of the rehabilitation privilege,
--- Giving the date the commander counseled the member, and
--- Acknowledging understanding of the effects of refusal to accept P&R

-~ Ensure the statement and the letter from the separation authority are returned to the
separation authority

WHAT Haprpens DurinGg P&R

- The commander is the primary judge of the member’s performance
--  Commanders are not required to set up a special rehabilitation program because the
member is expected to perform duties appropriate to his/her grade, skill level, and
experience
-~ An EPR is prepared every 90 days

-~ Promotion consideration is according to AFI 36-2502

-~ Members are not selected for formal training while in P&R
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A commander usually should not place a member in P&R on the control roster, and
the commander should consider removing the member from the control roster if the
member is on it when placed in P&R

Reenlistment consideration is according to AFI 36-2606

CompLETING P&R
If a member successfully completes P&R

The approved discharge is automatically and permanently canceled on the date the
suspension expires

Separation at ETS will result in an honorable service characterization
Future failure to maintain standards may be the basis for new discharge proceedings
Eligibility for reenlistment will be according to AFI 36-2606 and none of the reasons

for recommending discharge that existed before P&R began may be used as a basis for
denial of reenlistment

OTHER ComMAND OPTIONS
Commanders have other options during P&R, including:

Canceling the probation in whole or in part where member’s good conduct clearly
shows goals of P&R have been met

Extending the probationary period (original period plus extension may not exceed one
year) where member has made progress but the commander is not sure rehabilitation
is complete

TerMINATING BEFORE P&R 1s COMPLETED
If a decision is made to initiate vacation (termination) of the suspension, the commander

notifies the member by a letter, which gives:

The reason for the action
The name, address, and phone number of military legal counsel (often the ADC)
Instruction that the member may secure civilian counsel at his own expense

Instruction to reply within seven workdays (rebuttal or waiver of right to rebut)

CHAPTER FOUR Administrative Separation from the Air Force

95



REFERENCES:

AFI 36-2502, Airman Promotion/Demotion Programs (12 December 2014), Incorporating
Change 1, 27 August 2015

AFI 36-26006, Reenlistment in the United States Air Force (9 May 2011), Incorporating
Change 1, 29 August 2012)

AFI 36-3208, Administrative Separation of Airmen (9 July 2004), Incorporating Through
Change 7 (2 July 2013), Incorporating AFGM 2015-01, 23 June 2015
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VOLUNTARY SEPARATION OF ENLISTED MEEMBERS PRIOR
TO EXPIRATION OF TERM OF SERVICE

In contrast to involuntary discharges, there are instances when the voluntary separation of an

enlisted member prior to expiration of term of service (PETS) benefits the member and the Air

Force. An immediate commander’s primary role is to recommend approval or disapproval of the

action. If reccommending disapproval, the commander must provide reasons for recommending

disapproval of the package. Reasons for separation PETS are discussed below.

CONVENIENCE OF THE GOVERNMENT
- Enlisted members may request separation for the following:

Entering an officer training program
Early release to further education

Training at an accredited school for medical education as a physician, dentist, osteopath,
veterinarian, optometrist, or clinical psychologist

Elimination from Officer Training School (OTYS) if the member enlisted specifically
for OTS

Nonfulfillment of enlistment or reenlistment agreement by the Air Force
Becoming a sole surviving son or daughter after enlistment

Early release from extension of service

Acceptance of public office

Conscientious objection

Pregnancy or childbirth

Early release for Christmas, if the date of separation falls on or after 9 December and
before 8 January the following year

Medal of Honor recipient

Other situations when early separation is in the best interests of the Air Force
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DEePENDENCY OR HARDSHIP
- Enlisted members may request discharge when genuine dependency or undue hardship exists

-~ Undue hardship does not necessarily exist because of altered income, the family is
separated, or the family suffers from the inconveniences incident to military service

-~ Ifall of the following factors are present, a basis for discharge may exist:
--- 'The dependency or hardship is not temporary

--- Conditions have arisen or have been aggravated to an excessive degree since the
member entered active duty

--- 'The member has made every reasonable effort to remedy the situation

--- Separation will eliminate or materially alleviate the conditions

--- There are no means of alleviation available other than separation
REFERENCE:

AFI 36-3208, Administrative Separation of Airmen (9 July 2004), Incorporating Through
Change 7 (2 July 2013), Incorporating AFGM 2015-01, 23 June 2015
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OFFICER SEPARATIONS

Officer separations operate similarly to enlisted separations. However, certain key differences
exist. Most of the differences revolve around definitions, terminology, and authorities for
officer separations.

DEFINITIONS
- Nonprobationary Officer:

-~ Regular officer with five or more years of active commissioned service as determined
by the officer’s total active federal commissioned service date, or

-~ Reserve officer with five or more years of commissioned service (inactive or active) as
determined by the officer’s total federal commissioned service date

- Probationary Officer:

-~ Regular officer who has completed less than five years of active commissioned service
as determined by the officer’s total active federal commissioned service date, or

-~ Reserve officer who has completed less than five years of commissioned service (inactive
or active) as determined by the officer’s total federal commissioned service date

VOLUNTARY SEPARATION
- Officers may apply for voluntary separation prior to expiration of term of service under
AFI 36-3207, Chapter 2, for a variety of reasons, which include:
-- Completion of Active Duty Service Commitment (ADSC)
-- Hardship
--  Pregnancy
-~ Conscientious objector status
-~ Medal of Honor recipient

-- Other miscellaneous reasons

- Voluntary separations are subject to approval by SecAF. SecAF or designee may disapprove
an application if, among other reasons, the officer:
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-- Has had charges preferred or is under investigation

-~ Remains absent without leave or absent in the hands of civil authorities
-~ Defaulted with respect to public property or funds

-- Has been sentenced by a court-martial to dismissal

-~ Is being considered for administrative discharge proceedings

-~ Submits an application during war, when war is imminent, or during an emergency
declared by the President or Congress

-- Has an ADSC for advanced educational assistance, government-funded education or
training programs, special pay, or bonus pay (restriction applies even when the reason
for separation is pregnancy)

- Characterization of service is honorable

INvOLUNTARY SEPARATIONS NoOT “For CAuse”
- Officers may be separated involuntarily under AFI 36-3207, Chapter 3, Section 3B, for

various reasons that are not for cause

- Many involuntary separations are required by law, e.g., reserve officers who reach age
limit, those nonselected for promotion, and officers who have reached maximum years of
commissioned service or service in grade

- Other involuntary separations include loss of ecclesiastical endorsement; failure to complete
or pass medical training, nursing examinations, nursing intern programs; and officers in
health care fields who do not have required licenses

- Only an honorable characterization is authorized for involuntary separations that are not
for cause

INVOLUNTARY SEPARATIONS “FOR CAUSE”

- Grounds for discharge for cause are found in AFI 36-3206, Chapter 2 (substandard per-
formance of duty) and Chapter 3 (misconduct, moral or professional dereliction, or in the
interest of national security)
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Substandard Performance of Duty

Restricted to an honorable or general (under honorable conditions) characterization

Includes broad categories subjecting an officer to separation, including:

Failure to show acceptable qualities of leadership or proficiency

Failure to achieve acceptable standards of proficiency required of an officer in his/

her grade
Failure to discharge duties equal to his/her grade and experience
Substandard performance of duty resulting in an unacceptable record of effectiveness

A record of marginal service over an extended time as shown by performance
reports covering two or more jobs and prepared by at least two different supervisors

Mental disorders that interfere with the officer’s performance of duty and do not
fall within the purview of the medical discharge process

Apathy or defective attitude

Failure in the fitness program as specified in AFI 36-2905

Failure to conform to prescribed standards of dress, physical fitness, or personal
appearance. For cause separation under AFI 36-3206, Chapter 3, is appropriate
if failure is deliberate.

Inability to perform duties because of family care responsibilities

Failure to maintain satisfactory progress while in an active status student officer
program

Before discharging an officer under this chapter, there should be a documented history

of problems and documented efforts to correct the ofhicer’s conduct

If an officer is being separated for reasons under this chapter and received education

assistance, special pay, or bonus money, the officer is subject to recoupment
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- Misconduct, Moral or Professional Dereliction, or in the Interest of National Security

-~ When officers engage in some form of misconduct, discharge under this chapter is
often the most appropriate basis

-- Although not necessarily considered misconduct, discharges for fear of flying for rated
officers fall under this chapter

-~ Some other specific grounds for discharge, besides fear of flying for rated officers,
include:

--- Having human immunodeficiency virus (HIV) and not complying with lawfully
ordered preventive medicine procedures (i.e., safe-sex order)

--- Failure to meet financial obligations
--- Intentional or discreditable mismanagement of personal affairs

--- Drugabuse, which is defined as the illegal, wrongful, or improper use, possession,
sale, transfer, or introduction onto a military installation of any drug

--- Serious or recurring misconduct punishable by civilian or military authorities

--- Intentional neglect or intentional failure to either perform assigned duties or
complete required training

--- Misconduct resulting in the loss of professional status necessary to perform duties

--- Intentionally misrepresenting or omitting facts concerning official matters

--- Sexual assault or sexual assault of a child

--- Sexual perversion, including aberrant sexual behavior acts of sexual misconduct,
or any indecent viewing, visual recording or broadcasting, forcible pandering,
indecent exposure

--- Sexual deviation, including transvestitism, exhibitionism, voyeurism, and others
as defined in the Diagnostic and Statistical Manual of Mental Disorders, current

edition

--- Retention is not clearly consistent with interests of national security
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--- Sentence by a court-martial to a period of confinement for more than six months
and not sentenced to a dismissal

- The service of officers separated under this chapter may be characterized as under other
than honorable conditions (UOTHC). The exceptions to this are drug use revealed as
a result of self-identification or commander-directed urinalysis.

--If an ofhicer is being separated for reasons under this chapter and received education
assistance, special pay, or bonus money, the officer is subject to recoupment

DiscHARGE PRoceDURES UNDER AFI 36-3206

The first step is for the unit commander to evaluate information and consult with the
servicing staff judge advocate

If appropriate, the unit commander recommends discharge to the show cause authority
(SCA), who is usually the wing commander if he or she is a general officer or the general
court-martial convening authority, usually the numbered air force (NAF) commander, for
wings not commanded by a general officer

If appropriate, the SCA initiates discharge action by signing a letter to the ofhcer notifying
him or her of the discharge action

Within 5 calendar days of receipt of the letter of notification, the officer submits evidence
in response, applies for voluntary retirement (if eligible), tenders a resignation, or requests
a delay to respond

If the SCA determines no action is warranted, the action is terminated

If the SCA determines discharge action is warranted, the type of processing that occurs
depends on the officer’s status and the characterization recommended

-~ Not Board Entitled: 1f the ofhicer is probationary, and the case does not involve a
recommendation for a UOTHC service characterization, the SCA notifies the officer
that the case will be reviewed by the Air Force Personnel Board (AFPB). The officer is
not entitled to appear in front of or present witness testimony to the AFPB.

--  Board Entitled: 1f the officer is nonprobationary; or the officer is probationary and a
UOTHC discharge is recommended; then the SCA notifies the ofhicer that the officer
will be required to show cause before a board of inquiry (BOI). The officer is entitled

to appear in front of and present witness testimony to the BOIL.

Final approval authority for separations initiated under AFI 36-3206 is SecAF
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ResiGNATIONS IN LiEu oF FURTHER ADMINISTRATIVE DiscHARGE PRoceepiNGs (AFI 36-3207,
CHAPTER 2, SECTION 2B)
- When the SCA notifies an officer to show cause for retention, an officer may:

-- Submit a resignation, or
-~ Submit a resignation to enlist and retire if eligible to apply for retirement in enlisted status

- These options should not be confused with resignations for the good of the service, which
an officer may submit when facing a court-martial for alleged criminal conduct

- The officer may be entitled to separation pay
- SecAF is the approval authority

REFERENCES:

AFI 36-2905, Fitness Program (21 October 2013), Incorporating Change 1, 27 August 2015

AFI 36-3206, Administrative Discharge Procedures for Commissioned Officers (9 June 2004),
Incorporating Through Change 7 (2 July 2013), Incorporating AFGM 2015-01, 23
June 2015

AF1 36-3207, Separating Commissioned Officers (9 July 2004), Incorporating Through
Change 6 (18 October 2011)
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ADMINISTRATIVE SEPARATION OF RESERVISTS

AFI36-3209, Separation and Retirement Procedures for Air National Guard and Air Force Reserve
Members, applies to both officer and enlisted members of the reserve components not serving
on extended active duty (EAD) with the regular Air Force. Table 2.1 lists all the permissible
reasons for officer separations. Similarly, Table 3.1 lists all the permissible reasons for enlisted

separations.

- Processing of reservist discharge actions varies depending on whether the member is a

Category A (CAT A) or Category B (CAT B) reservist

- Remember that letters of counseling, letters of admonition, and letters of reprimand for

reservists are not procedurally correct unless they allow the member 30 days to respond, as

opposed to the 3 duty days for active duty members

- For those respondents meeting an administrative discharge board, there must be at least

three voting members

For officer respondents, each voting member must be at least a Colonel (O-6) and
senior in grade to the respondent, and at least one voting member must be a member
of the Reserve Component

For enlisted respondents, if they wish to have NCOs serve as voting members on the
board, the respondent must make this request in writing to the convening authority.
Enlisted board members must be in the grade of Master Sergeant (E-7) or above, be
senior to the respondent, and at least one voting member must be in the grade of Major
(O-4) or higher, and a majority shall be commissioned officers. Respondents do not
have the right to have enlisted members appointed to their discharge boards.

CAT A (Unit)

--- If the member is an Active Guard Reserve (AGR), on extended active duty, or
on seasoning training orders, consider whether the discharge should be processed

under AFI 36-3206 or AFI 36-3208

--- 'The member’s unit commander initiates the discharge action by presenting the
evidence to the Military Personnel Squadron (MPS). The MPS then prepares the
Letter of Notification (LON). The LON must include all attachments (Privacy
Act Statement, Statement of Reasons, Acknowledgement of Receipt, Selection of
Rights, return envelopes, and supporting documents). It must also contain the
following additional information, if applicable:

CHAPTER FOUR Administrative Separation from the Air Force

105



---- Request for Administrative Discharge Board Hearing, Waiver of Administra-
tive Discharge Board Hearing, and Administrative Discharge Board Action
Information

---- Application for Transfer to the Retired Reserve
---- Recoupment of Educational Assistance, Special Pay, or Incentives
---- Voluntary Extension of Enlistment Election

--- 'The member is generally entitled to an administrative discharge board if the member
is a non-probationary Reserve officer; an NCO or above or has been an NCO or
above; has six or more years of satisfactory service for retirement; or if the com-
mander is recommending an Under Other Than Honorable Conditions (UOTHC)

characterization

--- If the commander does not want the member to continue participating, a sepa-
rate No Pay/No Points letter should be provided to the member or contained in

the LON

--- The MPS presents the LON and Attachments to the servicing Staff Judge Advocate
(SJA) for a legal sufficiency review

--- Once the LON is approved for legal sufficiency, the unit commander serves, in
person if possible, the LON on the member. The member signs the acknowledge-
ment receipt. The commander gives the member a copy of the entire package, but
retains the original documents. If the member is not board entitled, the member
has 15 days to present any rebuttal evidence.

--- If the member is not served in person, electronic mail confirming delivery is the
next preferred method. The last option is the LON should be sent via certified mail.

--- If notification attempts are not successful, determine whether there is another
address available. If the member’s address has changed, it must be updated in
MilPDS.

--- Ifboard entitled, the member’s request for a board hearing must be received by the
unit commander (or servicing MPS, if this is how the unit has set up the return
of document if the unit commander is a Traditional Reservist) within 15 calendar
days (30 days if in confinement), or the right to a board hearing is waived

--- For enlisted members who are not board entitled; do not have lengthy service
consideration; are not retirement eligible; or those that have waived their board
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(affirmatively or because they failed to return the Request for Board Hearing),
the unit commander reviews any documentation submitted to confirm his/her
determination that the discharge should proceed. This is then sent to the servicing
SJA for another legal review. Finally, it is submitted to the wing commander or
equivalent for determination of whether the member should be discharged.

--- For all officer or enlisted members who are entitled to and do not waive a board;
have lengthy service consideration; or are retirement eligible, the unit commander
reviews any documentation submitted to confirm his/her determination that the
discharge should proceed. This is then sent to the servicing SJA for another legal
review and forwarded to the wing commander, or equivalent, for forwarding to
HQ AFRC for further processing. HQ AFRC will convene the board and then
process it to the discharge authority.

--  CAT B Individual Mobilization Augmentees (IMAs)

--- IMA discharges are processed through the Readiness Management Group (RMG).
The RMG is the Air Force Reserve Command’s agency responsible for shared
administrative control (ADCON) of IMAs.

--- Program Managers (PM) are a part of the RMG staff and are located at each
MAJCOM, Joint Command, or Defense Agency. The PM with administrative
oversight responsibility for the IMA initiates the discharge process by forwarding
the discharge recommendation to the RMG/CC for action.

--- The RMG/CC forwards the file to HQ AFRC/DPML for processing to AFRC/
CC or AFRC/CV, the discharge authorities for CAT B reservists

--- HQ AFRC/DPML notifies the member of the discharge recommendation by
certified mail and gives the member the opportunity to respond

--- HQ AFRC/JA reviews the case file and determines if it is sufficiently documented
to support the basis for discharge

--- If the case file lacks such documentation, HQ AFRC will ask the unit to get the
supporting documentation

- The following reservists are entitled to present their cases before an administrative dis-

charge board:
--  Enlisted: if the recommended characterization of service in the letter of notification is
under other than honorable conditions (UOTHC), the member is a noncommissioned

officer, or the member has six or more years of satisfactory service for retirement
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-~ Officers: an officer who has completed five or more years of service as a commissioned
officer in any of the armed forces as determined from the total federal commissioned
service date; or a probationary officer (an officer who has completed fewer than five
years of service as a commissioned officer in any of the armed forces as determined from
the total federal commissioned service date) when the recommended characterization
of service contained in the letter of notification is UOTHC

REFERENCES:

DoDI 1332.30, Separation of Regular and Reserve Commissioned Officers
(25 November 2013)

AFI 36-2115, Assignments within the Reserve Components (8 April 2005), Certified Current
(2 May 2008)

AFI 36-32006, Administrative Discharge Procedures for Commissioned Officers (9 June 2004),
Incorporating Through Change 7 (2 July 2013), Incorporating AFGM 2015-01, 23
June 2015

AF1 36-3208, Administrative Separation of Airmen (9 July 2004), Incorporating Through
Change 7 (2 July 2013), Incorporating AFGM 2015-01, 23 June 2015

AFI 36-3209, Separation and Retirement Procedures for Air National Guard and Air Force
Reserve Members (14 April 2005), Incorporating Through Change 3 (20 September
2011), with 28 June 2013 AFRC/CC memorandum (copy available from local FSS
or AFRC/JA)
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Loss oF VETERANS' BENEFITS
To become eligible for veterans’ benefits, the active duty member must have been discharged
or released under conditions other than dishonorable, which is broader in this context than the

term as defined in Rule for Courts-Martial 1003(b)(3)(B).

- Discharge or release because of any of the following offenses is considered to have been
issued under dishonorable conditions:

-~ Acceptance of an under other than honorable conditions (UOTHC) discharge to avoid
trial by general court-martial

--  Mutiny or spying

-~ An offense involving moral turpitude, including (generally) a conviction of a felony

-~ Willful and persistent misconduct, including a UOTHC discharge if it is determined
that the discharge was issued for willful and persistent misconduct, but not including
a discharge because of a minor offense if service was otherwise honest, faithful, and

meritorious

- Benefits are also not payable where the member was discharged or released under one of
the following conditions:

-~ As a conscientious objector who refused to perform military duty, wear the uniform,
or comply with lawful orders of competent military authorities

-- By reason of the sentence of a general court-martial
-~ Resignation by an officer for the good of the service
-~ Asadeserter

-~ Asan alien during a period of hostilities where it is shown the member requested his/
her release

-- By reason of a UOTHC discharge as a result of an absence without leave for a continu-
ous period of at least 180 days

- A punitive discharge or UOTHC characterization does not necessarily deprive a member
of benefits administered by the VA
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- Normally, benefits earned during an earlier period of honorable service are not voided by
a punitive discharge or a UOTHC discharge during a subsequent enlistment

- Any person may be denied VA benefits, regardless of an earlier period of honorable service,
if shown by evidence satisfactory to the Secretary of Veteran’s Affairs to be guilty of:

--  Filing a fraudulent claim for benefits,
-- Treason, or
-- Subversive activities

REFERENCES:

38 U.S.C. § 5303 (1991)

38 U.S.C. §S 6103 (1994)

38 U.S.C. §§ 6104 (1991)

38 U.S.C. §§ 6105 (2003)

38 C.ER. § 3.12 (2015)

United States v. McElroy, 40 M.]. 368, 372 (C.M.A. 1994)
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INSTALLATION JURISDICTION

To understand the degree of control a commander has over an Air Force installation, one must
be familiar with the concepts of title and jurisdiction.

TimLE

- Title in relation to a military installation is virtually the same as in a private real estate
transaction. Title simply means legal ownership—the legal right to the use and possession
of a designated piece of property.

- In most cases, the Air Force has title to the property on which its installations are located.
However, some installations sit on leased property or have portions of the base sitting on
leased property.

- 'The installation civil engineer maintains the deed or lease to the installation. Questions
concerning title to the installation’s real property should be referred to the SJA.

JuRisDICTION
- The concept of jurisdiction is separate and distinct from that of title

- Jurisdiction includes the right to legislate (i.e., implement laws, rules and regulations) and
to enforce those laws. Having title does not necessarily include legislative jurisdiction.

SOURCES OF LEGISLATIVE JURISDICTION

- Article I, § 8, Clause 17, of the United States Constitution confers upon Congress the
power to exercise legislative jurisdiction over federal property. The government can acquire
the right to exercise legislative jurisdiction in three ways.

- Purchase and Consent: The federal government purchases the property and the state
legislature consents to giving the federal government jurisdiction

- Cession: After the federal government acquires title to property, the state may cede jurisdic-
tion, in whole or in part, to the federal government. The federal government can, with the
consent of Congress, later retrocede jurisdiction back to the state. Prior to 1940, it was
presumed that jurisdiction was ceded at the time the government acquired the property.
Since 1940, however, there must be an affirmative acceptance of jurisdiction before the
federal government will have legislative jurisdiction. 40 U.S.C.S. §§ 3111 and 3112. Check
the deed to determine when the federal government acquired the property.

- Reservation: At the time the federal government ceded property to establish a state, particu-
larly in the western United States, it reserved some of the land as federal property. In that
case, the federal government retained legislative jurisdiction over the property it reserved.

Again, check the deed.
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TYPES OF LEGISLATIVE JURISDICTION

- The inquiry does not stop with determining if the federal government has legislative jurisdic-
tion. It is also necessary to determine what type of jurisdiction it has. There are four types
of legislative jurisdiction.

--  Exclusive Jurisdiction: As the term implies, this type of jurisdiction gives the federal
government sole authority to legislate. Unless exclusive jurisdiction was reserved at the
time land was granted to the state, it is necessary to go back to the state for exclusive
jurisdiction. The state may have elected to reserve some authority, e.g., authority to serve
civil and criminal process on the property. If the state failed to reserve such authority,
it is waived. For some years now, it has been federal policy not to acquire exclusive
jurisdiction. While at first blush this may seem odd, there are legitimate reasons for
the policy. For instance, state and local authorities may be able to deal better with
particular situations than the federal government, e.g., child welfare services, domestic
relations matters, etc.

--  Concurrent Jurisdiction: Both the state and federal governments retain all their leg-
islative authority. In the event of conflict, the federal government prevails under the
Supremacy Clause of the Constitution. art. VI, Clause 2, U.S. Constitution.

--  Partial Jurisdiction: Both the state and federal government have some legislative
authority, but neither one has absolute power. For instance, the state may have reserved
the authority to impose and collect taxes or it may have ceded only criminal jurisdiction
over the property. Again, federal supremacy applies in the event of a conflict.

-- Proprietary Jurisdiction: In this case, the U.S. is like any other party who has only a
possessory interest in the property it occupies. The U.S. is simply a tenant with virtually
no legislative authority. The federal government maintains immunity and supremacy for
inherently governmental functions. The only federal laws that apply are those that do
not rely upon federal jurisdiction, e.g., espionage, bank robbery, tax fraud, counterfeit-
ing, etc. However, the installation commander can still exclude civilians from the area
pursuant to the commander’s inherent authority. Greer v. Spock, 424 U.S. 828 (1976).

REFERENCES:

U.S. Consrt. art. I, § 8, cl. 17

U.S. Consr. art. VI, cl. 2

40 US.C.§§ 3111 & 3112 (2002)

Greer v. Spock, 424 U.S. 828 (1976)

AFI 32-9001, Acquisition of Real Property (27 July 1994)
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FeEDERAL MAGISTRATE PROGRAM

The federal magistrate program provides an additional means of enforcing discipline on the
base. The availability of the program depends on the location and jurisdiction of the base, the
type and locale of the offense, and the status of the offender. The commander has the full range
of administrative sanctions, as well as criminal sanctions under the UCM], available when
dealing with misconduct by a military member. The options are more limited when dealing
with a civilian offender.

CoMMANDER RESPONSIBILITIES AND OPTIONS
- Civilian Employees

-~ Administrative sanctions run the gamut from administrative counseling and reprimands

to removal. AFI 36-704, Discipline and Adverse Actions.

-- A civilian employee may also be subject to any other administrative or criminal sanc-
tions discussed below. However, there may be some restrictions.

- Any civilian may be subject to administrative sanctions
-~ The installation commander may suspend or revoke privileges, such as:
--- Commercial solicitation
--- Driving on the installation
--- Base exchange and commissary use

-- For misconduct, the commander may terminate entitlement to military family housing.
Must give 30 days written notice and the government pays for the move.

-~ The commander may bar any civilian from the installation. Must allow access for
medical care for dependent family members and retirees.

- Criminal actions committed by civilians on an installation with federal jurisdiction may
be handled in federal court, including magistrate court

-~ Any federal statute that does not rely on territorial jurisdiction may result in prosecution
regardless of the status of the base, e.g., counterfeiting, espionage, sabotage, bribery

of federal officers

-- If the base has only proprietary jurisdiction, federal statutes that rely on territorial
jurisdiction may not be enforced in federal court. They must be handled in state court.
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-~ If the base has exclusive federal jurisdiction, the state may not prosecute for offenses
committed on the installation. Federal courts provide the only remedy.

-- If the offender violated state law, a violation of the Assimilative Crimes Act, 18 U.S.C.
§ 13, may be alleged

--- 'This potentially makes violating a state statute a federal offense
--- 'This is available where the conduct does not otherwise violate a federal statute

How MacisTRATE CourT WORKs
- Federal magistrate court is an alternative to prosecution in federal district court

- Prosecution in magistrate court requires the consent of the defendant

- Magistrates normally try misdemeanor offenses (an offense for which the authorized penalty
does not include more than 1 year imprisonment), and may try juvenile offenders

- Air Force judge advocates, acting as special assistant U.S. attorneys, may prosecute cases in
magistrate court under the provisions of AFI 51-905

- 'The installation commander decides whether to refer the case to federal court after finding

administrative steps inadequate

- However, if safety, discipline, or other considerations warrant, a commander may make
a blanket determination that administrative disposition of certain offenses committed by
civilians on base is not appropriate and that all such offenses should be referred to a U.S.
magistrate judge for trial

REFERENCES:

18 U.S.C. § 13 (1996)

AFI 36-703, Civilian Conduct and Responsibility (18 February 2014)

AF1 36-704, Discipline and Adverse Actions (22 July 1994)

AFI 51-905, Use of Magistrate Judges for Trial of Misdemeanors Committed by Civilians
(30 September 2014)
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CourT-MARTIAL JURrisDIcTION UNDER THE UCMJ

TyPES OF JURISDICTION

- Military Offenses: Courts-martial have exclusive power to hear and decide “purely military
offenses.” Rule for Courts-Martial (R.C.M.) 201(d)(1).

- Nonmilitary Offenses: Crimes that violate both the Uniform Code of Military Justice

(UCMYJ) and local criminal law may be tried by a court-martial, a civilian court, or both.
R.C.M. 201(d)(2).

-- A military member may NOT be tried for the same misconduct by both a court-martial

and another federal court. U.S. Const. amend. V; R.C.M. 907(b)(2)(C).

-- A military member MAY be tried for the same misconduct by both a court-martial
and state court. However, if a military member was tried by a state court and jeopardy
attached, regardless of the outcome, as a matter of policy, SecAF approval is required
before proceeding with a court-martial. AFI 51-201, para 2.6.3. If the case was dis-
missed before jeopardy attached, SecAF approval is not necessary.

-- Host nation treaties and status of forces agreements (SOFAs) govern exercise of jurisdic-
tion over military members overseas

JurispicTioN over THE OFrense (R.C.M. 203)
- Courts-martial may try any offense under the UCM] and in general courts-martial the law
of war. R.C.M. 203

- The Supreme Court has held that jurisdiction in a court-martial is based solely on the
accused’s status as a person subject to the UCM], and not the “service-connection” of the

charged offense. Solorio v. United States, 483 U.S. 435 (1987)

JurispicTioN oveR THE Person (R.C.M. 202)

- General Rule: Article 3(a), UCM]J, authorizes court-martial jurisdiction in ALL cases in
which the service member was subject to the UCM] at the time of the offense and is subject
to the UCM] at the time of trial. Article 2 of the UCM] lists classes of persons who are
subject to the UCM].

- Fraudulent Enlistment: Article 2(c), UCM], provides that, notwithstanding any other
provision of law, a person serving with the armed forces is subject to the UCM] until such
person’s active duty service has been terminated in accordance with law or regulations
promulgated by the SecAF if the person:
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-~ Submitted voluntarily to military authority;

-~ Met the mental competence and minimum age qualifications at the time of voluntary
submission to military authority;

-~ Received military pay or allowances; and
-~ Performed military duties

AIR FORCE RESERVE

- Articles 2(a)(1) and 2(a)(3), UCMYJ, extend court-martial jurisdiction over reservists when-
ever they are in Title 10 status (meaning that they are on inactive duty training (IDT),
active duty (AD), or annual training (AT)). For guidance in this area, see R.C.M. 202 and
204(b)(1) and AFI 51-201, para 2.9, “Jurisdiction over Air Force Reserve and Air National
Guard Members.”

- Article 2(d), UCM]J, authorizes a member of the reserve to be ordered to active duty for
nonjudicial punishment, Article 32 investigation, and trial by court-martial

-- The Air Force has placed certain restrictions on involuntary recall of reserve members

--- An Air Force Reserve member may be ordered to active duty by an active compo-
nent general court-martial convening authority. AFI 51-201, para 2.9.4.

--- An Air Force Reserve member recalled to active duty for court-martial may not
be sentenced to confinement, or be required to serve a punishment consisting of
any restrictions on liberty during the recall period of service, without approval
of SecAE. The SJA will coordinate approval, as needed, to recall an Air Force
Reserve member for court-martial when the sentence may include confinement.

AFI 51-201, para 2.9.5.

--- Do not involuntarily call Air Force Reserve members to active duty solely for
nonjudicial punishment or summary court-martial, although major command
commanders or equivalents may grant waivers to this restriction in appropriate

cases. AFI 51-201, para 2.9.3.

-~ When determining whether the commander has UCM] jurisdiction over the member,
the commander must ask two questions:

--- Was the member in military status at the time he or she committed the alleged
misconduct? If not, then no UCMY]J jurisdiction exists.
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--—- A member in active status (i.e., special tour, annual tour) is subject to the

UCM] from the beginning to the end of the tour, 24 hours a day

---- Generally, a member performing inactive duty training (IDT) or a unit train-
ing assembly (UTA) is subject to the UCM] from the beginning to the end of
the duty day, e.g., 0730 —1630

---- Even if no UCM] jurisdiction exists, commanders always have jurisdiction to
perform administrative actions and can hold members accountable for wrong-
doing by using a variety of adverse administrative actions such as letters of

counseling, admonishment, reprimand, etc.

--- Will the member be in military status at the time the commander will impose
punishment, such as an Article 15 punishment?

---- Commanders can always ask whether the member will voluntarily submit to

UCM] jurisdiction by extending his/her tour or IDT/UTA

---- Commanders can wait until the member’s next scheduled training to offer
Article 15 punishment

---- If the member is under orders, the commander can involuntarily extend the
member to impose Article 15 punishment BEFORE the orders expire

---- If the member is performing an IDT or a UTA, the member cannot be extended
because there are no orders to extend

AR NatioNAL GUARD (ANG)
- A member of the National Guard is subject to court-martial jurisdiction ONLY when in
federal service. UCMJ art. 2(a)(3), 10 U.S.C. §§ 12301, 12401 (2005).
-~ ANG members serve in one of two duty capacities:
--- State Duty Status: referred to as “Title 32” status

--- Federal Duty Status: referred to as “Title 10” status

-~ When ANG members are serving in their state duty (or Title 32) status they are subject
to their state codes of military justice

-- It is very important to coordinate with your local SJA when addressing ANG military
justice matters to ensure that we have jurisdiction over that person
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RETIREES
- Court-martial jurisdiction continues over retired Regular Air Force personnel entitled to

pay. UCM]J art. 2(a)(4) and (5).

-~ Retired members should not be court-martialed unless their conduct clearly links them
with the military or is adverse to a significant military interest of the United States

--  Commanders should not prefer charges without SecAF approval unless the statute of
limitations (UCMY] art 43) is about to run out. The SJA will coordinate approval, as

needed, to recall a retired member for court-martial. AFI 51-201, para 2.10.

TERMINATION OF JURISDICTION

- General Rule: A valid discharge terminates jurisdiction. There must be:

-~ Delivery of a valid discharge certificate;

-- A final accounting of pay; and

-~ Completion of the clearing process required by appropriate service instructions
- Exceptions under Article 3, UCM]

-- The member was subject to the UCMY] at the time of the offense and is subject to the
UCMYJ at the time of trial

-- A fraudulently obtained discharge does not terminate military jurisdiction

-~ An Air Force Reserve member is not, by virtue of the termination of a period of active
duty or inactive-duty training, “shielded” from jurisdiction for an offense committed
during such period of active duty or inactive-duty training

STATUTE OF LimiTaTION, ARTICLE 43, UCMJ

- Typically, a person charged with an offense is not liable to be tried by court-martial if the
offense was committed more than 5 years before preferral of charges. A person charged with
an offense is not liable to be punished by nonjudicial punishment (Article 15) if the offense
was committed more than 2 years before the imposition of punishment.

- There is no statute of limitation for a person charged with murder, rape, sexual assault, rape
or sexual assault of a child, and any other offense punishable by death.
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REFERENCES:

U.S. Const. amend. V

10 U.S.C § 12301, 12401 (2004)

UCM] arts. 2, 3, & 43

Rule for Courts-Martial 201-204 (2012)

AFI 36-3209, Separation Procedures for Air Force National Guard and Air Force Reserve
Members (14 April 2005), Incorporating Through Change 3 (20 September 2011)

AFI 51-201, Administration of Military Justice (6 June 2013), AFGM 2015-01 (30 July 2015)

Solorio v. United States, 483 U.S. 435 (1987)
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A CommanDER’s GuiDE To THE AFOSI

The Air Force Office of Special Investigations (AFOSI) provides specialized investigations and

services to protect Air Force and DoD personnel, operations, and interests.

ORGANIZATION

Established following WWII to preclude “self-investigation”
-~ Patterned after the Federal Bureau of Investigations

-~ Removed from command channels as an independent centralized organization to ensure
unbiased and factual investigations

Became operational 1 August 1948, accountable to SecAE AFOSI is now organized under
SAF/IG.

Missions include investigating allegations of criminal activity and fraud, as well as coun-
terintelligence and specialized investigative activities, counter-drug activities, protective
service operations, and integrated force protection

A combat-ready military organization that provides the Air Force a wartime capability to
conduct, in hostile and uncertain environments, counter-threat operations to find, fix,
track, and neutralize enemy threats

-~ To provide complete services to assist commanders in carrying out the responsibilities
of command

-~ Since 1972, AFOSI's CONUS personnel security investigation function transferred
to DoD Defense Security Service (DSS). AFOSI still assists DSS with overseas

requirements.

ReqQuESTING AFOSI INVESTIGATIVE SERVICE

AF171-101 V1, AFMD 39 and AFPD 71-1

-~ Only SecAF may direct AFOSI to delay, suspend or terminate an investigation, unless
the investigation is conducted at the request of DoD/IG

- Investigations initiated on authority of AFOSI/CC, as delegated to subordinate AFOSI
commanders and special agents in charge

-~ AFOSI will brief Air Force commanders on the progress of investigations affecting
their command
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-~ Direct contact with commanders is essential during various stages of investigations,
e.g., search authorizations

-- Any Air Force commander responsible for security, discipline, or law enforcement may
request investigative support

-~ Coordination with AFOSI and the SJA is required prior to commanders reassigning a
person subject to an AFOSI investigation or ordering/permitting a commander directed
inquiry/investigation when there is ongoing AFOSI investigation

- AFI71-101 V1, Attachment 2 (AFOSI and SF investigative responsibilities)

-~ Generally, AFOSI will only investigate major offenses

-- Minor offenses are normally handled by Security Forces, Office of Investigations (SFOI)

--  Coordination between AFOSI and SFOI is required to make best use of investiga-
tive resources; considering technical expertise, investigative capability and available

manpower

MuTtuAL SuPPORT REQUIREMENTS
- Command Role:

-~ AFOSI requests and the appropriate commander or magistrate issues search and seizure

authorizations based on probable cause requirements. The SJA should be involved in
every case involving a probable cause determination.

-~ Operations Security (OPSEC) of AFOSI investigations
--- Knowledge of an ongoing AFOSI investigation by unnecessary parties may jeop-
ardize operations and compromise efforts to neutralize criminal or counterintel-

ligence threats

--- The exposure of AFOSI sources/agents/witnesses and investigative techniques could
place persons and evidence at risk

--- OPSEC is critical; restrict to base/staff officials on a strict “need-to-know” basis
-- Crime scene protection support

--- AFOSI depends on command support and resources to protect crime scenes
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--- Untrained though well-intentioned personnel who disturb or change the physical
environment or handle objects at the crime scene can alter or destroy critical
evidence

--- Merely walking through or around a crime scene can add or remove trace items
that could hamper an investigation

-- Security Forces are usually the first-responders who secure and protect the scene for

AFOSI

--- Exclude witnesses, curiosity seekers, and limit to minimum of authorized personnel

(e.g., medical/fire department)
--- Rank or official position alone should not justify entry
--- Command support of AFOSI access and control of area is vital
-~ Protection of agent’s grade (AFPD 71-1 and AFI 71-101 V1)

--- 'The ability to carry out the mission is enhanced by concealing the rank of AFOSI
special agents

--- Commanders are required to ensure special procedures exist to protect agents’
personnel, medical and other administrative records

--- Host commander may authorize permanent or temporary housing in officer’s
quarters

-- Handling complaints against AFOSI personnel

--- Due to nature of duties, complaints of intimidation or harassment are not
uncommon

--- All should be immediately referred to the person’s immediate commander; all

complaints will be thoroughly and expeditiously investigated by AFOSI
- AFOSI Support to Command:
--  AFOSI developmental files
--- Preliminary inquiry initiated by AFOSI/CC or Region/CC and used to examine

situation to determine if there is criminal activity warranting an investigation
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--- Information systematically collected on specific types of offenses or targets, typically
using confidential informants or undercover agents

--- Information analyzed to determine need for individual substantive cases
-- Child abuse/neglect
--- Assist command in family advocacy program
--- All allegations of serious child abuse or neglect must be reported to AFOSI, regard-
less of origin of complaint (personnel of family support and child care centers,
equal opportunity, medical, etc.)

---- AFOSTI has greater access to certain records

---- AFOSI can provide fact-finding role to assist command and staff to make
decisions

AFOSI’s SpeciALizep FUNCTIONS
- Sole manager of USAF polygraph program

- Specially trained mental health professionals using supervised cognitive interviews or forensic
hypnosis as an aid to witness or victim memory enhancement

- Provide information operations and investigations assistance

- Regionally located computer crime investigators serve as specialists in the investigation of
cyber crime, e.g., computer network intrusions and computer media search and seizure

- Forensic Science Consultants
-~ Regionally located experts with forensic sciences masters degrees

--  May provide consultation, training, specialized investigative techniques in criminal
cases, e.g., death investigations and sexual assaults

- Technical Services
-~ Process and support requests to intercept wire, oral, or electronic communications

for law enforcement or counterintelligence purposes. See AFI 71-101 V1 or V4 for
approval authorities.
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--  Technical surveillance countermeasures

--- Detection and neutralization of technical surveillance devices deployed against
Air Force facilities

--- Conducts security vulnerability surveys
- Protective Services

-~ Provides threat assessments; protects designated Air Force officials; protects foreign

official guests of DoD in CONUS

-~ Assessments and estimates on terrorist and foreign intelligence threats to Air Force
deployments, exercises, weapons facilities, and other base facilities upon request. HQ
AFOSI/JA, not the base legal office, provides legal advice for counterintelligence
operations.

- Security Violations

- AFOSI investigates all security incidents of espionage, suspected compromise of special
access information, or deliberate compromise of classified information

-~ Does not investigate routine security violations

AFOSI PoLicy INFORMATION
- Apprehension/Arrest

-~ Civilian special agents are authorized to arrest civilians under many circumstances.
However, not all detachments have civilian agents. In addition, this authority will be
used judiciously and only when necessary.

--- Civilian agent’s authority is derived from 10 U.S.C. § 9027
--- Specific guidelines promulgated by SECDEF and Attorney General

-~ Military agent’s authority is derived from the Manual for Courts-Martial

--- Limited to individuals subject to UCM], not family members or nonmilitary
U.S. citizens

--- Only if required by operation or emergency (security forces routinely do so at
AFOST’s request)
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--- Military law enforcement personnel may temporarily detain civilians suspected of
on-base offenses until civilian authorities arrive

Arming
- AFPD 71-1 authorizes agents to carry firearms (including concealed) for duties

-~ AFOSI ofhces required to maintain at least one handgun and ammunition for each
agent assigned

-~ Weapons stored within AFOSI facilities or in security forces armory if the local detach-
ment is inadequate for security purposes

Sources and Undercover Agents

-~ Base human sources of information may be overt (officials) or covert (on a confi-
dential basis)

-- AFOSI undercover agents are specially trained and sent to installation to perform duties

--  OPSEC and safety concerns dictate identity protections
--- Investigative reports may conceal identities of sources; release of identities requires
either concurrence of AFOSI detachment commander/special agent in charge or

an order from a military judge. See M.R.E. 507.

--- Threatened Airman Program is a personnel program; AFOSI provides threat valida-
tion and assessment as prelude to reassignment action

-~ Excellent investigative tool to develop valuable information about crimes planned/
in progress
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Types or AFOSI RepoRrTs
- Routinely Provided

-~ Information routinely provided to commanders and their representatives, (i.e., SJA)
- Interim Case Reporting

-~ AFOSI may up-channel internal reporting of special interest cases where publicity or
Congressional interest is expected

-~ Informs HQ AFOSI, Air Staff, commanders, and other agencies of significant matters
affecting Air Force and DoD

-~ Separate and distinct from major command up-channel reporting
- Report of Investigation (ROI)

-~ Provided to command officials when investigation is complete

-~ Information obtained through investigation and witness interviews

- No recommendations or suggestions on appropriate command action
- Special Reports

-~ Provided by HQ AFOSI highlighting a particular kind of investigative activity and
pinpointing problems so commanders can better handle them

-- Provides description of weaknesses or susceptible areas under command to alert func-
tional managers for possible correctional or remedial actions, e.g., fraud information

reports; narcotics information reports; and narcotics briefs

-~ Reports requested by the Air Staff or other senior Air Force or DoD officials containing
in-depth analysis of some area of concern Air Force-wide, e.g., damage to USAF aircraft

- Command Reporting of Actions Taken
-~ Commanders should provide AFOSI with a report of action taken

--  Allows AFOSI to ensure command action is included in appropriate national level
databases

128 The Military Commander and the Law



RELEASE OF INFORMATION
- “For Ofhcial Use Only” and should be treated as sensitive records covered by the Privacy Act

- Safeguarding, handling, and releasing information from AFOSI reports:
-~ May be released in whole or in part, only to persons who require access for official duties

--- Refer all requests for release to non-Air Force officials to the servicing AFOSI
detachment

--- Only HQ AFOSI may authorize release outside the Air Force; or release or deny
information under Freedom of Information Act (FOIA) or Privacy Act (law enforce-
ment records exemption)

--- SJAs must appropriately redact ROI prior to release to defense attorneys for

discovery
-~ Safeguard ROIs in locked file cabinets

- Press or news inquiries for information require close coordination between public affairs,

SJA, and AFOSI in all cases

REFERENCES:

10 U.S.C. § 9027 (2000)

MiL. R. Evip. 507 (2013)

DoDD 5400.7, DoD Freedom of Information Act (FOIA) Program (2 January 2015)

AFI 71-101 V1, Criminal Investigations (4 March 2015)

AF171-101 V4, Counterintelligence (4 March 2015)

AFPD 71-1, Criminal Investigations and Counterintelligence (6 January 2010), Incorporating
Through Change 2, 30 September 2011

AFMD 39, Air Force Office of Special Investigations (AFOSI) (7 May 2015)
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FuncTions oF THE AREA DEFENSE COUNSEL
The area defense counsel (ADC) program provides Air Force members independent legal rep-
resentation. Airmen suspected of an offense or facing adverse administrative actions receive
confidential legal advice from an experienced judge advocate general outside the local chain of

command, avoiding conflicts of interest or command influence.

- The ADC is a certified judge advocate performing defense counsel duties in the following
areas:

-- Counsel in courts-martial, administrative discharge actions and Article 32 investigations

--  Counsel in Article 15 actions

-~ Counsel in interrogations

--Any other adverse actions in which counsel for an individual is required or authorized
- All ADC:s are assigned outside the local chain of command

-- The ADC’s responsibility is to vigorously and ethically represent the client

-- The ADC is an advocate for the client, not an advisor for the command. The ADC
office is physically separate from the base legal office.

- If an active duty military member under any type of investigation requests legal advice,
refer them to the ADC

-~ Civilians are not entitled to ADC representation

-~ The ADC at Air Reserve Personnel Center in Denver, Colorado will represent Category
B members of the Air Force Reserve

-~ The ADC at Air Force Reserve Command at Robins Air Force Base, Georgia will
represent Category A reservists facing discharge action

- The ADC program requires strong command and SJA support to enhance perception of
fairness of military justice/disciplinary process

- The ADC is available, subject to workload and client confidences, to help educate the base
population on the military justice system and the ADC’s function

130 The Military Commander and the Law



REFERENCE:
AFI 51-201, Administration of Military Justice (6 June 2013), AFGM 2015-01 (30 July 2015)
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MiLITARY MAGISTRATE PROGRAM

Military magistrates may be appointed by the Special Court-Martial Convening Authority
(SPCMCA) for each installation. A military magistrate’s primary duty is to issue search autho-
rizations based upon probable cause.

- The SPCMCA may appoint a maximum of four officers, of judicial temperament, to serve
as military magistrate for the installation

-~ AFI 51-201, para 3.1 is the authority for appointment of a military magistrate to
authorize searches on the installation

-~ Absent general court-martial convening authority (GCMCA) approval, a military mag-
istrate must be in the grade of lieutenant colonel or above

-~ May not be a chaplain, a member of an office of a staff judge advocate having responsibil-
ity for that installation, security forces member, AFOSI agent, or convening authority

-~ Appointment must be in writing, specifying the installation over which the magistrate

has authority

-~ If two magistrates are appointed, each exercises concurrent authority with the other
and with the installation commander

- Once appointed, magistrates are authorized to issue search and seizure authorizations based
upon probable cause. Please refer to the Inspections and Searches section of this book for
further explanation.

-- They may exercise this authority concurrent with installation commander

--  Availability of the installation commander is not a factor in their exercise of authority

- Each installation’s staff judge advocate will brief the magistrates on their duties when
appointed and thereafter when appropriate

REFERENCES:

Miw. R. Evip. 315 (2013)
AFI 51-201, Administration of Military Justice (6 June 2013), AFGM 2015-01 (30 July 2015)
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NATIONAL SECURITY CASES

Commanders contemplating disciplinary or administrative action against military members
or civilian employees that could lead to discharge or removal from the Air Force must first
obtain permission to proceed when the member or employee holds a special access. “Special
access” includes SCI access, SIOP/ESI, HQ USAF/XO special access programs, research and
development (R&D) special access programs and AFOSI special access. Do not take action on
personnel who now hold or have held certain access within the periods specified until approval
is obtained from the appropriate special access program identified in AFI 31-501, para 8.9.

- Expeditious processing of such requests must be pursued to comply with speedy trial rules
and restrictive time requirements in civilian removal cases. GOAL: 15 days from date of
initiation request to date of approval/denial by OPR.

- Voluntary separation requests by officers (AFI 36-3207) and Airmen (AFI 36-3208) will

not be handled under these procedures unless they are in lieu of adverse action

- Commanders must file a Special Access Request Worksheet as part of the package requesting
permission to proceed. Involve the unit security manager and the special access program
manager in the collection and processing of this type of information.

Actions PERMITTED PENDING DEcisioN To PROCEED:

- Courts-martial: In general or special courts-martial, command may complete preferral
of charges and an Article 32 investigation, if applicable, but cannot refer charges without
permission to proceed. Restrictions do not apply to summary courts-martial.

- Officer Discharges: The show cause authority may not initiate the discharge, issue a show
cause memorandum, or otherwise require officers to show cause for retention until the
appropriate action office grants authority to proceed

- Airman Discharges: In “notification” cases, the commander may proceed through giving
the member notice of the proposed discharge, obtaining the member’s response, schedul-
ing necessary appointments, and conducting those appointments; however, the separation
authority may not approve the discharge until permission to proceed is granted. In “board
hearing” cases, the commander may proceed through initiation of the case, obtaining the
member’s response, scheduling necessary appointments, and conducting those appointments.
The convening authority may not convene the board until authority to proceed is obtained.

- Givilian Removals: Commanders must coordinate with the servicing civilian personnel
flight to compose the message to the appropriate Air Force OPR, seeking authority to
proceed. Commanders MUST NOT, under any circumstances, issue a “notice of proposed
removal” until authority to proceed is obtained.
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Jupce ApvocATe NOTIFICATIONS

- Any case with potential to be a national security case must be reported immediately to the
Air Force Legal Operations Agency’s Military Justice Division (AFLOA/JAJM) by the local
SJA. Such cases include:

-- Aiding the Enemy (art. 104, UCMY]J)

-~ Spying (art. 106, UCM]J)

-~ Espionage (art. 106a, UCM]J)

-~ Sabotage (art. 108, UCM]J; 18 U.S.C. § 2155)
- Subversion (art. 94, UCMY])

-~ Violations of punitive instructions, regulations, or criminal statutes concerning classi-

fied information, or U.S. foreign relations (art. 92, UCM])

- DoDD 5525.7 requires coordination between DoD and DOJ of the investigation and
disposition of significant cases. Early reporting to AFLOA/JAJM is essential since national
security cases often involve issues such as searches, seizures, immunity grants, polygraphs,
etc., as well as the decision whether to prosecute and, if so, who will prosecute. Under no
circumstances should a unit commander or an SJA take action initiating the court-martial
process in a case potentially involving national security issues until AFLOA/JAJM has
coordinated the case with DO]J through appropriate DoD channels.

- Any national security case involving court-martial, civilian removal action, or administrative

discharge must be reported by the SJA to HQ USAF/JAA (Administrative Law Division)

REFERENCES:

ManuAL FOR COURTS-MARTIAL, UNITED StaTES (2012), Appendix 3, DoDD 5525.7,
Implementation of the Memorandum of Understanding between the Department of
Justice and the Department of Defense Relating to the Investigation and Prosecution of
Certain Crimes

AFI 31-501, Personnel Security Program Management, Chapter 8 (27 January 2005),
Incorporating Through Change 2 (29 November 2012)

AFI 36-3207, Separating Commissioned Officers (9 July 2004), Incorporating Through
Change 6, 18 October 2011

AFI 36-3208, Administrative Separation of Airmen (9 July 2004), Incorporating Through
Change 7 (2 July 2013), AFGM 2015-01 (23 June 2015)

AFI1 51-201, Administration of Military Justice, paras 3.3.2, 6.6.3, and 13.8 ez seq.,

(6 June 2013), AFGM 2015-01 (30 July 2015)
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SEXUAL AssAULT RESPONSE AND PREVENTION

Sexual assault is criminal conduct. It falls well short of the standards America expects of its
men and women in uniform. It violates Air Force Core Values. Inherent in our Core Values of
Integrity First, Service Before Self, and Excellence in All We Do is respect: self-respect, mutual
respect, and respect for our Air Force as an institution. Our core values and respect are the
foundation of our Wingman culture; a culture in which we look out for each other and take
care of each other. Incidents of sexual assault corrode the very fabric of our Wingman culture;
therefore we must strive for an environment where this behavior is not tolerated and where all
Airmen are respected.

- Air Force policy and responsibilities are provided in Department of the Air Force Policies and
Procedures for the Prevention of and Response to Sexual Assault, issued on 8 June 2005, AFPD
36-60, Sexual Assault Prevention and Response (SAPR) Program, issued on 28 March 2008, and
AF136-6001, Sexual Assault Prevention and Response (SAPR) Program issued on 28 September
2008. The instructions implement DoD Directive 6495.01, Sexual Assault Prevention and
Response (SAPR) Program, issued on 7 November 2008 and DoD Instruction 6495.02, Sexual
Assault Prevention and Response Program Procedures, issued on 13 November 2008.

- The policy applies to all levels of command and all Air Force organizations and person-
nel, including active duty, Air Force government civilian employees, Air Force Academy,
Air National Guard, and Air Force Reserve components while in federal service

-- Installation commanders will implement local sexual assault prevention and response
programs. The installation vice commander or equivalent is designated as the respon-
sible official to act for the installation commander and supervises the Installation Sexual

Assault Response Coordinator (SARC).

DEFINITION OF SEXUAL AsSAULT

- Intentional sexual contact, characterized by use of force, threats, intimidation, abuse of
authority or when the victim does not or cannot consent. It includes rape, forcible sodomy
(oral or anal sex), and other unwanted sexual contact that is aggravated, abusive or wrongful
(to include unwanted and inappropriate sexual context), or attempts to commit these acts.

- This definition is for training and educational purposes only and does not affect in any way
the definition of any offenses under the UCM]J. Commanders are encouraged to consult
with their staff judge advocate for complete understanding of this definition in relation to

the UCMYJ.
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INsTALLATION SEXUAL AssAuLT RespoNse CooRDINATOR (SARC)

Reporting directly to the installation vice wing commander, the SARC implements and
manages the installation level sexual assault prevention and response programs

The SARC is responsible for assisting commanders in meeting annual sexual assault preven-
tion and response training requirements

The SARC serves as the single point of contact for integrating and coordinating sexual
assault victim care from an initial report of sexual assault, through disposition and resolution
of issues related to the victim’s health and well-being

The SARC is responsible for ensuring a victim support system that provides a 24 hour/7
day a week sexual assault response capability for all victims within his/her designated area

of responsibility

The SARC tracks the status of sexual assault cases in his/her designated area of responsibility
and provides regular updates to the Vice Wing Commander

Victim Apvocarte (VA)

Responsibilities include providing crisis intervention, referral, and ongoing non-clinical
support, including information on available options and resources to assist the victim in
making informed decisions about the case. VA services will continue until the victim states
support is no longer needed.

VAs are volunteers who must possess the maturity and experience to assist in a very sensitive

situation. Only active duty military personnel and DoD civilian employees selected by the
SARC may serve as VAs.

Personnel assigned to the MTF (unless approved by the MDG/CC), MEO, SE, the legal
office, or the office of the wing chaplain are not eligible to serve as victim advocates due to
potential conflict of interest

VAs do not provide counseling or other professional services to a victim. Appropriate
agencies will provide clinical, legal, and other professional services

VAs may accompany the victim, at the victim’s request, during investigative interviews and
medical examinations. However, they and the victims they accompany must be made aware
that their presence could later result in them being called as witnesses in court-martial or
administrative proceedings.
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SpPecIAL VicTims’ CounseL (SVC) PROGRAM

OBJECTIVES

The objectives of the Air Force Special Victims' Counsel Program are to:
-- Provide victims of sexual assault, other sexual misconduct and stalking with indepen-
dent, attorney-client privileged representation throughout the investigation/prosecu-

tion processes

- Empower victims by providing professional and knowledgeable counsel to enable them
to express their choices

-~ Provide advocacy to protect the rights afforded to victims in the military justice system

OVERVIEW

On 28 January 2013, the Air Force implemented a Special Victims Counsel (SVC) Program
by providing qualified Judge Advocates (JAGs) to represent sexual assault victims

The FY14 NDAA mandated the Services to provide Special Victims' Counsel and amended
10 U.S.C. §1044

ELIGIBILITY FOR REPRESENTATION

Certain categories of victims of sexual assault, stalking and other sexual misconduct are

eligible for SVC representation

-~ Air Force members (Active Duty and Reserve/Guard in Title 10 status at the time of
the offense)

-~ Dependents of Air Force members if the perpetrator is a military member subject to

the UCM]

-~ DoD Civilians who are deployed or who are, and their dependents, are assigned

OCONUS

-~ Other service members and their dependents if the perpetrator is a military member
subject to the UCM] (individuals will be referred to their respective Service branches
SVC or Victims Legal Counsel Programs)

-~ Basic Military Training and Technical Training students who are involved in an unpro-

fessional relationship that involves physical contact of a sexual nature with faculty or
staff if the incident occurs within the first 6 months of their service

CHAPTER FIVE  Criminal and Military Justice 113



- The Chief, Special Victims' Counsel Division, AFLOA/CLSYV, or designee, has the final
authority on determination of eligibility and may grant exceptions to policy on a case-by-
case basis consistent with 10 U.S.C. §§ 1044, 1044e and 1565b

NoTIFYING VicTiMs OF THE AVAILABILITY OF SVC SERVICES

- 'The first individual to make contact with the victim, such as the Sexual Assault Response
Coordinator (SARC), Victim Advocate (VA), Family Advocacy representative, investigator,
Victim Witness Assistance Program (VWAP) Liaison or trial counsel, is required to inform
the victim of the availability of SVC services utilizing an overprint to the DD Form 2701,
Initial Information for Victims/Witnesses of Crime

-~ SVCs are not permitted to solicit clients. Victims must request an SVC in order for
services to be rendered.

ScoPe OF REPRESENTATION
- An SVCs sole role is to represent victims in a confidential, attorney-client relationship,
throughout the investigation and prosecution processes

-~ Military Justice Advocacy: SVCs enable victims to assert their rights under Article
6b, UCM]J

--- SVCs advocate a victim’s interests to commanders, convening authorities, staff
judge advocates, prosecutors, defense counsel, and military judges; attend inter-
views with investigators, trial and defense counsel; attend Article 32 hearings and
courts-martial, including in-court representation (such as motions to assert Article
6b, UCM]J rights, MRE 412/513/514 and other evidentiary/legal rights); assist
with post-trial submissions to the convening authority; assist with transitional
compensation; advise on VWAD, and the responsibilities and support provided by
the SARC and VA

-~ Advocacy to Air Force and DoD Agencies:
--- SVCs assist with expedited transfer; address safety concerns (MPOs/TROs/altering
working conditions); assist with access to medical/mental health care; address work-

place concerns (such as retaliation or peer ostracism); advise on military benefits.

-~ Collateral Misconduct: may represent in conjunction with a military defense counsel
or solo

-~ Advocacy to Civilian Prosecutors and Agencies: advice on United States civilian
criminal jurisdiction. SVCs may not represent victims in civilian court.

138 The Military Commander and the Law



- Legal Consultation: may consult on potential for civil litigation against parties other
than DoD

-~ Traditional legal assistance

SpeciAL Victims’ CounseL (SVC)
- The SVC is a certified judge advocate designated to represent the interests of victims of
sexual assault

- All SVCs are assigned outside the local chain of command

-- The SVC'’s responsibility is to zealously advocate for their client, assist victims by help-
ing them to understand the investigatory and military justice process and advocating
for the victim to command or the court when necessary

-~ The SVC is an advocate for the client, not an advisor for the command or the legal

office. The SVC ofhice is typically co-located with the SARC

-~ SVCsare not located at every base, rather they are assigned to represent victims within
a particular region of military bases

- If an active duty military member who is the victim of a sexual assault requests an SVC,
refer them to the legal office or the SARC who will coordinate representation

--  Civilians are not entitled to SVC representation, unless the civilian victim is an adult
dependent of a military member and the perpetrator is a military member, or the
civilian victim is a reservist or National Guard member who was serving on active duty
at the time of the offense

-~ SVCs may not represent victims in any disciplinary action. SVCs should refer their client
to the ADC. However, SVCs may work with the ADC regarding collateral misconduct

related to the sexual assault.
RESPONSE TO A SEXUAL AsSAULT INCIDENT
- Upon notification, the SARC will immediately assign a VA to the victim. To the extent
practicable, the assigned VA should not be from the same unit as the victim.
- The assigned VA will immediately contact the victim
-~ Unless VA assistance is declined, the VA will provide the victim accurate information

on the sexual assault response process, including the option of unrestricted or restricted
reporting as applicable
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- 'The VA will inform the victim of the availability of healthcare, including the option of
a forensic medical examination and the collection of evidence

- The victim will be requested to sign a Victim Preference Statement indicating his/her
choice of restricted or unrestricted reporting and understanding of the consequences

of his/her decision

- The assigned VA and the SARC will continue to monitor the case through disposition of
the case and resolution of the victim’s health and well-being

-~ The SARC will provide updates to the victim and commanders as appropriate and in
accordance with Air Force policy

-~ The VA will provide referral and ongoing non-clinical support to the victim. Services
will continue until the victim indicates services are no longer required, or the SARC
makes this determination based on the victim’s response to offers of assistance.

REsTRICTED REPORTING

- Restricted reporting is intended to give a victim additional time and increased control
over the release and management of the victim’s personal information, and to empower
the victim to seek relevant information and support to make an informed decision about
participating in the criminal process

- Who may make a Restricted Report? Restricted reporting is available only to military
personnel of the Armed Forces and the Coast Guard when attached to the Department
of Defense

- Who may not make a Restricted Report?

-~ Members of the Reserve Component not performing federal duty

-~ Retired members of any component

--  Dependents

-- Air Force civilian employees

- Who may receive a Restricted Report?

-~ Only SARC:s and healthcare providers may receive restricted reports of sexual assault
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-~ Areport made to a healthcare provider under circumstances where it cannot reasonably
be ascertained whether it is intended as a restricted report will be treated as a restricted
report until the SARC can ascertain the victim’s intentions

-- Consistent with current policy, a report may also be made to a chaplain if it is reported
or forwarded to a SARC or healthcare provider

-~ VAs may receive restricted reports from a designated victim only after they have been
appointed by the SARC to act as the victim advocate for that individual

Only allegations of sexual assault may be made under the restricted reporting option
When the SARC receives a restricted report of a sexual assault, the victim will be informed
of the availability of healthcare, including the option of a forensic medical examination

and the collection of evidence

The election to make a restricted versus an unrestricted report does not limit a victim’s

eligibility for a SVC

DiscLosURE oF A RESTRICTED REPORT

If an individual makes a restricted report of a sexual assault, such a report may not be
disclosed to any law enforcement official, command authority, or other entity not authorized
to receive restricted reports, except as provided in the following exceptions:

--  Command officials or law enforcement when the disclosure is authorized in writing
by the victim

--  Command officials or law enforcement when disclosure is necessary to prevent or
lessen a serious and imminent threat to the health or safety of the individual or another

-~ Disability Retirement Boards and officials when disclosure by a healthcare provider is
required for fitness for duty for disability retirement determinations

- SARC, VAs, or healthcare provider when disclosure is necessary for the supervision of
direct victim services

-- Military or civilian courts of competent jurisdiction when disclosure is ordered by or
required by federal or state statute

Healthcare providers may also convey to command any possible adverse duty impact related

to the victim’s medical condition and prognosis in accordance with DoD 6025.18-R, as
well as any applicable Air Force instructions
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In the event a disclosure is made under a recognized exception to Air Force policy, the
disclosure will be limited to that necessary to satisfy the purpose of the disclosure

In cases of an unrestricted report of a sexual assault or information concerning a sexual
assault is otherwise known, information concerning the victim and the offense will only be
provided to governmental entities or persons with an established official “need to know”

Unauthorized disclosure of a covered communication, improper release of medical informa-
tion and other violations of this policy may result in action under the Uniform Code of
Military Justice for military personnel, or other personnel or administrative action for all
personnel, including loss of medical credentials

NorTiFicaTioN To CommMAND OF A RESTRICTED REPORT

Within 24 hours of receipt of a restricted report of an alleged sexual assault, the SARC will
notify the Vice Wing commander that a restricted report has been made. The SARC will
provide the following information while ensuring that the information is not sufficient to
identify the victim or incident.

-~ The incident will be characterized as recent (within the last 30 days) or not recent

(older than 30 days)
-~ Time of occurrence (night or day)
-~ General information as to location (a dorm, parking lot, off base, etc.)
- Number of alleged assailants
- Number of alleged victims
-~ Nature of assault (rape, forcible sodomy, indecent assault, etc.)

Because non-identifying information under the restricted reporting option is intended to
provide commanders with general environmental information about the number and types
of sexual assaults on the installation and is to be used to provide a better understanding of
incidents of sexual assault, neither commanders nor law enforcement officials may initiate
investigations based on information provided by SARCs under this rule

Commanders, however, may use the information to enhance preventive measures, to enhance
the education and training of their personnel, and to more closely scrutinize their organiza-
tion’s climate and culture for contributing factors, but may not use the information for
investigative purposes or in a manner that is likely to discover, disclose, or reveal the identities
being protected
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UNRESTRICTED REPORTING

- Any report of a sexual assault made through normal reporting channels, including the
victim’s chain of command, law enforcement, and the AFOSI or other criminal investigative
service is considered an unrestricted report

- A report made to a SARC or healthcare provider where the individual does not elect
restricted reporting is considered an unrestricted report

- The SARC will be notified of any unrestricted report and will assign a VA to the individual

- Details of the allegation will be provided only to those personnel who have a legitimate
“need to know”

INDEPENDENT REPORTS

- Should information about a sexual assault be disclosed to command from a source inde-
pendent of restricted reporting avenues or to law enforcement from other sources, and an
investigation into an allegation of sexual assault is initiated, that report is considered an
independent report

- An ofhcial investigation may be initiated based on that independently acquired information

- When the SARC or VA learns that a law enforcement official has initiated an official
investigation that is based upon independently-acquired information and after consulting
with the law enforcement official responsible for the investigation, the SARC or VA will
notify the victim, as appropriate

- Covered communications from the restricted report will not be released for the investigation
unless the victim authorizes the disclosure in writing or another exception applies

AppREssING VicTim MisconbucT

- An investigation into the facts and circumstances surrounding an alleged sexual assault
may develop evidence that the victim engaged in misconduct like underage drinking or
other related alcohol offenses, adultery, drug abuse, fraternization or other violations of
instructions, regulations or orders

--  Inaccordance with the UCM], the MCM, and Air Force Instructions, commanders are
responsible for ensuring victim misconduct is addressed in a manner that is consistent
and appropriate to the circumstances

--  Commanders have the authority to determine the appropriate disposition of alleged

victim misconduct, to include deferring disciplinary action until after disposition of
the sexual assault case
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-~ When considering what corrective actions may be appropriate, commanders must
balance the objectives of holding members accountable for their own misconduct
with the intent to avoid unnecessary additional trauma to sexual assault victims and
to encourage reporting of sexual assaults

-~ The gravity of any collateral misconduct by the victim and its impact on good order
and discipline should be carefully considered in deciding what, if any, corrective action
is appropriate

--  Commanders must also be mindful of any potential statute of limitations when deter-
mining whether to defer action

-~ Commanders are expected to consult with their servicing staff judge advocate and use
appropriate personnel actions to resolve any allegations

Administrative separation actions involving victims of sexual assaults will be processed as
required by the applicable Air Force instruction

-~ When a commander proposing administrative or medical separation action was previ-
ously aware, or is made aware by the respondent or others, that the member has filed
a past complaint, allegation, or charge that they were a victim of sexual assault, the
proposing commander shall ensure the separation authority is aware the discharge
proceeding involves a victim of sexual assault

-~ The separation authority must be provided sufficient information concerning the alleged
assault and the victim’s status to ensure a full and fair consideration of the victim’s
military service and particular situation

SEexuAL AssAuLT CAsE DisPOSITION AUTHORITY

To ensure consistent and appropriate level of command attention and the full responses
required by the nature of sexual assault cases, group commanders of Air Force groups or
higher will sign the commander’s report of disposition setting out action taken in all sexual
assault cases

Authority to initially dispose of cases that resulted from an allegation of sexual assault is
withheld from commanders O-5 and below and commanders O-6 and above who do not
have special court-martial convening authority

-~ Initial disposition means determining whether the matter should be resolved by court-

martial, nonjudicial punishment, adverse administrative action, no action, or to forward
to a superior or subordinate for further disposition

The Military Commander and the Law



- A commander authorized to dispose of cases involving an allegation of sexual assault may
do so only after receiving the advice of the servicing staff judge advocate

- Aswith any case, any disposition decision on a case involving an allegation of sexual assault
is subject to review by superior commanders as appropriate

CoMMANDER’s RESPONSE TO ALLEGATIONS OF SEXUAL ASSAULT

- Commanders notified of a sexual assault through unrestricted reporting must take immedi-
ate steps to ensure the victim’s physical safety, emotional security and medical treatment
needs are met, and that the AFOSI or appropriate criminal investigative agency is notified

- Attachment 4 to the Air Force Sexual Assault Policy is a checklist for assisting commanders
in responding to allegations of sexual assault. Its primary objective is to assist commanders
in safeguarding the rights of the victim and the subject, as well as addressing appropriate
unit standards and interests. In all cases, commanders should seek the advice of the SJA in
using the checklist before taking action.

- The appropriate commanders should determine whether temporary reassignment or reloca-
tion of the victim or subject is appropriate, or possibly a permanent change of station,
including humanitarian reassignment

- Commanders should consider whether no contact orders or Military Protective Orders

(DD Form 2873) are required

REFERENCES:

UCM]J art 6b

10 U.S.C. § 1044 (2014)

National Defense Authorization Act For Fiscal Year 2014, 10 U.S.C. § 113 (2014)

UCMYJ art. 120, 120a, 120b, 120c

AFI 51-504, Legal Assistance, Notary, and Preventive Law Programs (27 October 2003),
Incorporating Change 3 (24 May 2012), Including AFGM 22 October 2014

DoD 6025.18-R, DoD Health Information Privacy Regulation (24 January 2003)

DoDD 6495.01, Sexual Assault Prevention and Response (SAPR) Program (23 January 2015),
Incorporating Change 2 (10 January 2015)

DoDI 6495.02, Sexual Assault Prevention and Response Program Procedures (28 March 2013),
Incorporating Change 2 (7 July 2015)

AFPD 90-60, Sexual Assault Prevention and Response (SAPR) Program (2 October 2014)

AFPD 51-5, Military Legal Affairs (27 September 1993), AFGM 2014-01 (23 December
2014)

AFI 90-6001, Sexual Assault Prevention and Response (SAPR) Program (21 May 2015)

Memorandum, Under Secretary of Defense for Personnel and Readiness, Collateral
Misconduct in Sexual Assault Cases (JTF-SAPR-001) (12 November 2004)
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Memorandum, Under Secretary of Defense for Personnel and Readiness, Increased Victim
Support and A Better Accounting of Sexual Assault Cases (JTF-SAPR-002)
(22 November 2004)

Memorandum, Department of the Air Force Policies and Procedures for the Prevention of and
Response to Sexual Assault (8 June 2005)

Memorandum, Secretary of Defense, Withholding Initial Disposition Authority Under the
Uniform Code of Military Justice in Certain Sexual Assault Cases (20 April 2012)
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AIR Force Victim AND WITNESS AsSISTANCE PROGRAM

OBJECTIVES
- The objectives of the Air Force Victim and Witness Assistance Program (VWAP) are to:

-~ Mitigate the physical, psychological, and financial hardships suffered by victims and
witnesses of offenses investigated by U.S. Air Force authorities

-~ Foster cooperation between victims, witnesses, and the military justice system
--  Ensure best efforts are extended to protect the rights of victims and witnesses

OVERVIEW

- Each agency (JA, SE OSI, HC, MDG & FSC) is responsible for training personnel on
their responsibilities. The SJA trains commanders and first sergeants.

- Each installation should prepare an information packet modeled after figure 7.3 of AFI
51-201 and provide the packet to each victim/witness. See also DD Form 2701, Initial
Information for Victims and Witnesses of Crime; DD Form 2702, Court-Martial Information
for Victims and Witnesses of Crime; and DD Form 2703, Post-Trial Information for Victims
and Witnesses of Crime.

- In cases involving adverse actions for the abuse of dependents resulting in the separation of
the military sponsor, victims may be entitled to receive compensation under the Transitional
Compensation program or under the Uniform Services Former Spouses Protection Act

LocaL ResponsisLE OFriciAL (LRO)

- 'The installation commander is the local responsible official (LRO) for identifying victims
and witnesses of crimes and providing the services required by VWAP

- The commander normally delegates this responsibility in writing to the base SJA

LRO ResponsiBILITIES TO CRIME VICTIMS
- Inform victims about sources of medical and social services

- Inform victims of restitution or other relief to which they may be entitled
- Assist victims in obtaining financial, legal, and other social services
- Inform victims concerning protection against threats or harassment

- Provide victims notice of the status of investigation or court-martial, preferral of charges,
acceptance of a guilty plea or announcement of findings, and the sentence imposed
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- If administrative action is taken
- LRO may reveal “appropriate administrative action was taken”

-~ LRO MAY NOT reveal the specific action taken, i.e., Article 15 punishment, because
it is not public knowledge and is protected by the Privacy Act

- Safeguard the victim’s property if taken as evidence and return it as soon as possible

- Consult with victims and consider their views on preferral of court-martial charges, pretrial
restraint, dismissal of charges, pretrial agreements, discharge in lieu of court-martial, and
scheduling of judicial proceedings. Although victims’ views should be considered, nothing
in the VWAP limits the responsibility and authority of officials involved in the military
justice process from taking any action deemed necessary in the interest of good order and
discipline and/or preventing service discrediting conduct.

- Designate a victim liaison when necessary

LRO ResponsiBILITIES TO ALL WITNESSES
- Notify authorities of threats and assist in obtaining restraining orders

- Provide a waiting area removed from and out of the sight and hearing of the accused and
defense witnesses

- Assist in obtaining necessary services such as transportation, parking, child care, lodging,
and court-martial translators/interpreters

- If the victim/witness requests, take reasonable steps to inform his/her employer of the
reasons for the absence from work, as well as notify creditors of any serious financial strain
incurred as a direct result of the offense

- Provide victims and witnesses necessary assistance in obtaining timely payment of witness
fees and related costs

REFERENCES:

UCMYJ Article 6b

DoDD 1030.01, Victim and Witness Assistance (13 April 2004), Certified Current
(23 April 2007)

DoDI 1030.2, Victim and Witness Assistance Procedures (4 June 2004)

AFI 51-201, Administration of Military Justice (6 June 2013), Chapter 7, AFGM 2015-01
(30 July 2015)
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TRANSITIONAL COMPENSATION FOR VICTIMS OF ABUSE

Federal legislation provides for transitional assistance to abused dependants of military members.
The assistance provided can be an extension of benefits and/or a monetary pay for a set period
of time. It is DoD policy to provide monthly transitional compensation payments and other
benefits for dependents of members who are separated for dependent abuse. Applicants initiate
requests for transitional compensation through the member’s unit commander or Military

Personnel Flight (MPF).
ELIGIBILITY FOR TRANSITIONAL COMPENSATION
- Dependents of members of the armed forces who have been on active duty for more than

30 days and who, after 29 November 1993, are:

-~ Separated from active duty under a court-martial sentence resulting from a dependant-
abuse offense

-~ Administratively separated from active duty if the basis for separation includes a
dependent-abuse offense

-~ Sentenced to forfeiture of all pay and allowances by a court-martial which has convicted
the member of dependent-abuse offense

- Dependents are ineligible to receive any transitional compensation if they remarry, cohabi-
tate with the member, or are found to have been an active participant in the dependent abuse

TvyPEs oF TRANSITIONAL COMPENSATION
- Monthly monetary compensation (10 U.S.C. § 1059)

- Commissary and exchange benefits (10 U.S.C. § 1059)
- Medical and dental care (10 U.S.C. § 1076)

ArpLICATION PROCEDURES
- Eligible dependents request transitional compensation by completing DD Form 2698

- Requests are made through the member’s unit commander or through the MPF at any Air
force installation when the applicant is no longer at the installation in which the member
was assigned

- The unit representative will assist the dependent with the completion of DD Form 2698

- The MPF commander will coordinate the package and obtain a written legal review from

the SJA
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- 'The installation commander is the approval authority

- Ifapproved, transitional compensation can last between 12 and 36 months, depending on
the circumstances

- 'The monthly amount for transitional compensation is set by Congress. In 2009, the com-
pensation was set at $1154 per month, plus $286 for each dependent child.

REFERENCES:

10 U.S.C. § 1059 (2014)

10 U.S.C. § 1076 (2001)

38 U.S.C.§ 1311 (2010)

DoDI 1342.24, Transitional Compensation For Abused Dependents (23 May 1995),
Incorporating Change 1 (16 January 1997)

AFI 36-3024, Transitional Compensation For Abused Dependents (15 September 2003),
Incorporating change 1 (4 December 2007), Certified Current (10 November 2009)
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MEeDIA RELATIONS IN MiLITARY JusTiCE MATTERS

The Air Force must balance three important societal interests when there is media interest in
military justice proceedings: protection of the accused’s right to a fair trial, the privacy rights of
all persons involved in the proceedings, and the community’s right to be informed of and observe
criminal proceedings. These interests are especially relevant when the proceeding involves high
profile cases.

Release of information relating to criminal proceedings is subject to the Privacy Act (PA),
Freedom of Information Act (FOIA), victim and witness assistance protection (VWAP) laws, Air
Force Rules of Professional Conduct, Air Force Standards for Criminal Justice, implementing
directives, security requirements, classified information laws, and judicial orders. It is critical
that commanders always consult with the SJA before releasing any information about such
proceedings.

PROVIDING INFORMATION

- AFI51-201, Section 13D, covers the rules for releasing information pertaining to criminal
proceedings. It prohibits release of information that has a substantial likelihood of prejudic-
ing the criminal proceeding.

- AFI51-201, para 13.6, states that release of extrajudicial statements is a command respon-
sibility. The installation’s SJA and its public affairs officer (PAO) must work closely to
provide informed advice to the commander. If a proposed extrajudicial statement is based
on information contained in agency records, the office of primary responsibility for the
record should also coordinate prior to release. The convening authority responsible for the
criminal proceeding makes the ultimate decision about release of extrajudicial statements
relating to that criminal proceeding. Major command (or equivalent) commanders may
withhold release authority from subordinate commanders. In high interest cases, the SJA
and the PAO should consult with their major command representatives.

- Raules for release of permissible extrajudicial statements are complex and vary according to
the type of information to be released and its source, the type of proceeding, and the stage
of the proceeding when the information is released

EXTRAJUDICIAL STATEMENTS GENERALLY

- Extrajudicial statements are oral or written statements made outside of a criminal pro-
ceeding that a reasonable person would expect to be disseminated by means of public
communication

- There are valid reasons for making certain information available to the public in the form

of extrajudicial statements. However, extrajudicial statements must not be used to influence
the course of a criminal proceeding,.
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Usually, extrajudicial statements should include only factual matters and should not offer

subjective observations or opinions

PROHIBITED EXTRAJUDICIAL STATEMENTS

Extrajudicial statements relating to the following matters ordinarily have a substantial

likelihood of prejudicing a criminal proceeding and generally should not be made about:

The existence or contents of any confession, admission or statement by the accused or
the accused’s refusal or failure to make a statement

Observations about the accused’s character and reputation
Opinions regarding the accused’s guilt or innocence
Opinions regarding the merits of the case or the merits of the evidence

References to the performance of any examinations, tests or investigative procedures
(e.g., fingerprints, polygraph examinations and ballistics or laboratory tests), the
accused’s failure to submit to an examination or test, or the identity or nature of
expected physical evidence

Statements concerning the identity, expected testimony, disciplinary or criminal records,
or credibility of prospective witnesses

The possibility of a guilty plea or other disposition of the case other than procedural
information concerning such processes

Information government counsel knows or has reason to know would be inadmissible
as evidence in a trial

Before sentencing, facts regarding the accused’s disciplinary or criminal record, including
nonjudicial punishment, prior court-martial convictions, and other arrests, indictments,
convictions, or charges. Do not release information about nonjudicial punishment or
administrative actions even after sentencing, unless admitted into evidence. However,
a statement that the accused has no prior criminal or disciplinary record is permitted.

PEerMIssIBLE EXTRAJUDICIAL STATEMENTS
When deemed necessary by command, the following extrajudicial statements may be made

regardless of the stage of the proceedings, subject to the limitations stated above (substantial

likelihood of prejudice and prohibitions under FOIA, PA, and/or VWAP)

General information to educate or inform the public concerning military law and the
military justice system
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-~ If the accused is a fugitive, information necessary to aid in apprehending the accused
or to warn the public of possible dangers

-~ Requests for assistance in obtaining evidence and information necessary to obtain
evidence

-~ Facts and circumstances of an accused’s apprehension, including time and place

-~ The identities of investigating and apprehending agencies and the length of the investiga-
tion, only if release of this information will not impede an ongoing or future investiga-
tion and the release is coordinated with the affected agencies

-~ Information contained in a public record, without further comment

-- Information that protects the Air Force or the military justice system from the sub-
stantial, undue prejudicial effect of recent publicity initiated by some person or entity
other than the Air Force. Such statements shall be limited to that necessary to correct
misinformation or to mitigate substantial undue prejudicial information already avail-
able to the public. This can include, but is not limited to, information that would have
been available to a spectator at an open Article 32 investigation or an open session of
a court-martial.

The following extrajudicial statements may be made only after preferral of charges,

subject to the limitations stated above (substantial likelihood of prejudice and prohibitions

under FOIA, PA, and/or VWAP):

-~ The accused’s name, unit, and assignment

- 'The substance or text of charges and specifications, along with a mandatory statement
explaining that charges are merely accusations and that the accused is presumed inno-
cent until and unless proven guilty. As necessary, redact all VWAP and PA protected
data from the charges and specifications.

-~ The scheduling or result of any stage in the judicial process

-~ Date and place of trial and other proceedings, or anticipated dates if known

--  Identity and qualifications of appointed counsel

-~ Identities of convening and reviewing authorities

-- A statement, without comment, that the accused has no prior criminal or disciplinary
record, or that the accused denies the charges
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- The identity of the victim where the release of that information is not otherwise pro-
hibited by law. Generally, however, seek to avoid release of the name of victims of sex
offenses, the names of children or the identity of any victim when release would be
contrary to the desire of the victim or harmful to the victim.

-- The identities of court members and the military judge. Do not volunteer the identities
of the court members or the military judge in material prepared for publication. This
information may be released, if requested, after the court members or the military judge
have been identified in the court-martial proceeding, if the convening authority’s SJA
determines release would not prejudice the accused’s rights or violate the members’ or
the military judge’s privacy interests.

ARrTICLE 32 HEARINGS
- Article 32 hearings should ordinarily be open to the public

-- Access by spectators to all or part of the proceeding may be restricted or foreclosed by
the commander who directed the hearing or by the pretrial hearing officer (PHO) when,
in that officer’s opinion, the interests of justice outweigh the public’s interest in access

-~ For example, it may be necessary to close a hearing to encourage complete testimony
of a timid or embarrassed witness, to protect the privacy of an individual, or to ensure
an accused’s due process rights are protected

-~ Make every effort to close only those portions of the hearing that are clearly justified
and keep the remaining portions of the hearing open

-~ If a commander or PHO orders a hearing closed, he or she should provide specific
reasons, in writing, for the closure. Attach the document to the PHO’s report.

-~ The commander directing the hearing may maintain sole authority over a decision to
open or close an Article 32 hearing by giving the PHO procedural instructions at the

time of appointment or at any time thereafter

-~ Prior to issuing procedural instructions to open an Article 32 hearing that has been
closed, the commander must consider the PHO’s written reasons for closing the hearing
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Repucing TENSION wiTH THE MEDIA
- Command should take positive steps to reduce tension with the media

- Have JA and PA work together to develop a coordinated press release that explains
how the military justice system works, and how it compares and contrasts with the
civilian system

-~ Advise the media up-front of the prohibition against courtroom photography, televi-
sion, and audio and visual recording, and provide an alternate location, room or office
for media interviews, broadcasts, etc.

-~ Air Force representatives must not encourage or assist news media in photographing
or televising an accused being held or transported in custody

-~ Provide reserved seating in the courtroom for at least one pool reporter and a sketch artist

-~ Advise PA about regulatory and ethical requirements that limit trial counsel from
commenting on the case

-~ Consider establishing controlled parking and access areas for military judge, counsel,
witnesses, and court members

-~ When appropriate, discuss with the SJA the possibility of having trial counsel request
a “gag order” from the military judge. Such an order can direct court members not to
view media accounts of the case, or discuss the case with the media.

REFERENCES:

The Freedom of Information Act, 5 U.S.C. § 552 (2009)

The Privacy Act of 1974, 5 U.S.C. § 552a (2014)

Rule for Courts-Martial 405 (2015)

AFI 33-332, Air Force Privacy and Civil Liberties Program (5 June 2013)

AFI 35-101, Public Affairs Responsibilities and Management (18 August 2010)

AFI 51-201, Administration of Military Justice (6 June 2013), AFGM 2015-01 (30 July 2015)
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ARREST BY CiviL AUTHORITIES
When a commander receives notice from any source (e.g., a unit member, security forces (SF),
or the Air Force Office of Special Investigations (AFOSI)) that a member of his/her command
is being held by civilian authorities and is charged with a criminal offense, Air Force directives

require certain actions.

- The commander or a representative of the unit should contact the civilian authorities,
inform them the person is a military member, and gather the following information:

-- 'The charge against the member
-~ The facts and circumstances surrounding the charged offense; and
-~ The maximum punishment the member faces
- If possible, make arrangements for the member’s return to military control

-- DO NOT state or imply the Air Force will guarantee the member’s presence at sub-
sequent hearings

-- DO NOT post bond for the member or personally guarantee any action by the member
(unless you are willing to accept personal responsibility and liability)

- The commander may make a statement as to the member’s character and prior record of
reliability, but do not make slanderous statements concerning the member

- Off-base offenses committed by a military member on active duty may be tried by court-
martial. The question of personal military jurisdiction turns on the status of the offender

at the time of the offense, not where the offense occurred.

-- The court-martial convening authority may request that the civilian authorities waive
jurisdiction and permit the Air Force to prosecute the offender

-~ 'The SJA will assist in coordinating with the local authorities

- As a general rule, military status will not be used to avoid civilian court jurisdiction or
court orders

-- Air Force policy is to deliver a member to federal authorities upon request if the request
is accompanied by a warrant
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-~ Air Force policy is to deliver a member to state authorities upon request, if the member
is physically present in the state and state procedural rules have been followed

-~ The Air Force will not transfer a member from one base to another to make the member
present in the jurisdiction. The state seeking the member must proceed through normal
civilian extradition channels.

-~ The Air Force will return a member from an overseas assignment upon request, if the
member is charged with a felony (an offense that carries a potential punishment of
confinement for one year or more), or if the offense involves taking a child out of the
jurisdiction of a court or from the lawful custody of another person

--- The Judge Advocate General can approve a request to return a member from
overseas and the Under Secretary of Defense, Personnel & Readiness, can deny
such a request. The Air Force Legal Operations Agency, JAJM, processes requests
for return from overseas.

-- A commander can subject a member to restraint pending delivery to civilian authorities,
provided there is probable cause to believe the member committed an offense and is

a flight risk

An AF IMT 2098 reflecting a duty status change must be prepared and forwarded to the
military personnel flight (MPF) when a member is in civilian custody

If the member is convicted of an offense which would, if tried by court-martial, subject
the member to a punitive discharge, the member is subject to involuntary administrative
separation from the Air Force with a less than honorable service characterization (general
or under other than honorable conditions discharge)

If the member is convicted of an offense (or one closely related to an offense under the
UCM]) that would, if tried by court-martial, subject the member to a punitive discharge
and confinement for one year or more, the commander must recommend involuntary sepa-
ration or waive discharge processing. In either case, the decision should be made promptly.
An extended period of inaction may waive the right to process the member for separation.

-~ Itis the maximum allowable punishment, not the actual sentence imposed, that deter-
mines if separation is an option

-~ The member’s absence due to confinement in a civilian facility does not bar processing
the member for separation
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-~ The commander must obtain information from the civilian authorities concerning the

final disposition of the case. The SJA, with the SF or AFOSI, will assist.

-~ If a member is charged with or convicted of a less serious offense (one that would
not warrant separation) various disciplinary actions may be appropriate (consult with

the SJA)

--- Placing documents concerning the incident into an unfavorable information file
--- Placing the member on the control roster

--- Issuing an administrative reprimand to the member

REFERENCES:

UCMJ art. 14

DoDI 5525.09, Compliance of DoD Members, Employees, and Family Members Outside the
United States With Court Orders (10 February 2006)

DoDI 5525.11, Criminal Jurisdiction Over Civilians Employed by or Accompanying the Armed
Forces Outside the United States, Certain Service Members, and Former Service Members
(3 March 2005)

AF1 36-3207, Separating Commissioned Officers (9 July 2004), Incorporating Through
Change 6, (18 October 2011)

AFI 36-3208, Administrative Separation of Airmen (9 July 2004), Incorporating Through
Change 7 (2 July 2013), AFGM 2015-01 (23 June 2015)

AFPD 51-10, Making Military Personnel, Employees, and Dependents Available to Civilian
Authorities (19 October 2006), Certified Current (2 December 2012)
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ADVISING SUSPECTS OF RIGHTS

Good order and discipline is a function of command. At times, a commander may need to

y
question a member suspected of breaching good order and discipline or of committing some
other crime.

OVERVIEW

- Itisimportant that a commander understands when and how to advise the member of his/
her Article 31 rights

-~ The moment a commander or supervisor suspects someone of an offense under the
Uniform Code of Justice (UCM]) and starts asking questions or taking any action in
which an incriminating response is either sought or is a reasonable consequence of such
questioning, the individual must advise the suspect of his/her rights

-~ Proper rights advisement enables the government to preserve any admissions or confes-
sions for later use as evidence for any purpose

--  Unadvised admissions and confessions cannot normally be admitted as evidence at
trial. Additionally, other evidence, both physical and testimonial, that may have been
discovered or obtained as a result of the unadvised confession is usually inadmissible
at trial.

-~ The advisement of rights for both military personnel and civilians is set out in the
attached Advisement for Military Suspects and Advisement for Civilian Suspects

WHeN Must ArTicLE 31 RigHTS BE GIVEN?
- Whenever there is formal or informal questioning in which an incriminating response is
either sought or is a reasonable consequence of such questioning. This is an interrogation.

- An interrogation does not have to involve actual questions. Sometimes actions, if they are
intended to elicit responses, are deemed to be interrogation. For example, a commander
declares, “I don’t know what you were thinking, but 'm assuming the worst,” while shrug-
ging his shoulders and shaking his head. Even though the commander has not asked a
question, his statement and actions could be deemed an interrogation because they were
likely to elicit a response.
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WHo Must Give ARrTICLE 31 RIGHTS ADVISEMENT?

- Any person subject to the UCM] must advise another individual if they suspect that person
has committed a criminal offense, AND they are interrogating (questioning) the person as
part of an official law enforcement investigation or disciplinary inquiry

- Military supervisors and commanders are presumed to be acting in a disciplinary capacity
when questioning a subordinate. Supervisors and commanders are held to a high standard.
When in doubt, give the rights advisement and consult with your staff judge advocate (SJA).

WHAT MusT ARTICLE 31 RIGHTS INCLUDE?

- The general nature of the suspected offense. Legal specifications are not necessary; lay terms
are sufficient. However, the allegation must be specific enough so the suspect understands
what offense you are questioning him/her about.

- The right to remain silent
- 'The consequences of making a statement

- Although it is not necessary that the advisement be verbatim, it is best to read the rights
directly from the Air Force Visual Aid (AFVA) 31-231, which is a wallet-size card with
Article 31 rights advice for military personnel on one side and Fifth Amendment/Miranda
rights for civilians on the other side

- Article 31 does not include a right to counsel, although one is provided in the Constitution.
The right is listed on the rights advisement card, however, and should be included when
reading a suspect his/her rights.

RiGHTs ApVISEMENT MusT BE UNDERSTOOD AND ACKNOWLEDGED BY THE SUSPECT
- The suspect must affirmatively acknowledge understanding of the rights, and affirma-
tively waive his/her rights and consent to make a statement without counsel present

- Consent to make a statement cannot be obtained by coercion, threats, promises, or trickery

- Be cautious when advising an intoxicated person of his rights. If significantly under the
influence of drugs or alcohol, the individual may be legally incapable of knowingly and
voluntarily waiving his rights.

- If the suspect wavers over whether or not to assert his/her rights, the best practice is to

clarify whether or not he/she will waive their rights and not ask any further questions until
all doubt is resolved
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Stop ALL QUESTIONING
- If the individual indicates a desire to remain silent, stop questioning

-- This does not mean, however, that you cannot give the individual orders or directions
on other matters

- If the suspect requests counsel, stop all questioning
-~ Inform the SJA and get advice before re-initiating any questioning
-- No more questions can be asked until counsel is present

-~ There are several complex legal rules relating to re-initiating questioning once a suspect
has requested counsel. The rules vary depending on whether or not:

--- 'The suspect has been in continuous custody
--- 'The suspect re-initiates the questioning
--- You are questioning about the same or a different offense
-~ Asarule of thumb, if a suspect has asserted his/her rights, do not speak to that individual
again regarding the offense in question unless you have consulted with the SJA regarding

this area of the law

IF THE INDIVIDUAL WAIVES His/HER RIGHTS AND AGREES TO TALK
- When possible, obtain the waiver in writing using AF IMT 1168, Statement of Suspect

- Have a witness present
- Try to get the statement in writing. A handwritten statement by the suspect is preferred.
- If, after electing to talk, the suspect changes his/her mind, stop all questioning!
- Prepare a memorandum for record after the session ends, including:
-~ Where the session was held
-~ What and when you advised the suspect

-~ What the suspect said
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-~ What activities took place (suspect sat, stood, smoked, drank, etc.)
-~ What the suspect’s attitude was (angry, contrite, cooperative, combative, etc.)
-- Duration of the session with inclusive hours

REFERENCES:

UCM]J art. 31

MiL. R. Evip. 304, 305 (2013)

AF Visual Aid 31-231, Advisement of Rights
AF IMT 1168, Statement of Suspect
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ADVISEMENT FOR MILITARY SUSPECTS

I am , (commander of the) ,

AFB. I am investigating the alleged offense(s) of , of which you are
suspected. Before proceeding with this investigation, I want to advise you of your rights under
Article 31 of the Uniform Code of Military Justice. You have the right to remain silent, that s, to
say nothing at all. Any statement you do make, either oral or written, may be used against you in
a trial by court-martial or in other judicial, nonjudicial or administrative proceedings. You have
the right to consult with a lawyer prior to any questioning and to have a lawyer present during
this interview. You have the right to military counsel free of charge. In addition to military
counsel, you are entitled to civilian counsel of your own choosing at your own expense. You
may request a lawyer at any time during this interview. Have you previously requested counsel
after advisement of rights? (If the answer is yes, stop. Consult your SJA before proceeding.)
If you decide to answer questions during this interview, you may stop the questioning at any
time. Do you understand your rights? Do you want a lawyer? (If the answer is yes, cease all
questioning.) Have you already consulted an attorney about this matter? (If the answer is yes,
stop questioning and contact the SJA.) Are you willing to answer questions? Do you understand
that you are free to end this interview at any time?

ADVISEMENT FOR CIVILIAN SUSPECTS

I am , (grade, if any, and name), (a member of the Air Force Security

Forces/AFOSI). I am investigating the alleged offense(s) of , of which you

are suspected. I advise you that under the Fifth Amendment to the Constitution you have the
right to remain silent, that is, to say nothing at all. Any statement you make, oral or written,
may be used as evidence against you in a trial or in other judicial or administrative proceedings.
You have the right to consult with a lawyer and to have a lawyer present during this interview.
You may obtain a civilian lawyer of your own choosing, at your own expense. If you cannot
afford a lawyer, and want one, one will be appointed for you by civilian authorities before any
questioning. You may request a lawyer at any time during the interview. If you decide to answer
questions, you may stop the questioning at any time. Do you understand your rights? Do you
want a lawyer? (If the answer is yes, cease all questions at this point.) Are you willing to answer
questions? Have you previously requested a lawyer after rights advisement? (If the answer is yes,
stop immediately. Consult your SJA before proceeding.)
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INSPECTIONS AND SEARCHES

This discussion is only a general overview of the rules governing searches, seizures and inspec-
tions. Because there are many legal considerations and technical aspects involved in this area,
which may vary because of unique factual settings, it is crucial to seek legal advice from the
legal office when questions arise.

As a commander, military law authorizes you to direct inspections of persons and property under
your command and to authorize probable cause searches and seizures of persons and property
under your command. However, a commander who authorizes a search or seizure must be
neutral and detached from the case and facts. Therefore, the command functions of gathering
facts and maintaining overall military discipline must remain separate from the legal decision
to grant search authorization.

Most bases have centralized the search authorization role in the installation commander, who
is also often the special court-martial convening authority. The installation commander has
discretion to appoint, in writing, up to two military magistrates who may also authorize search
and seizure (including apprehension) requests. Each magistrate must receive training provided
by the staff judge advocate on search and seizure issues.

A commander should also know the difference between inspections/inventories and searches/

seizures. Understanding this distinction will help ensure crucial evidence can be introduced

at trial.

Key Terms

- Searches: Examinations of a person, property or premises for the purpose of finding crimi-
nal evidence

- Seizures: The meaningful interference with an individual’s possessory interest in property

- Inspections: Examinations of a person, property or premises for the primary purpose of
determining and ensuring the security, military fitness, or good order and discipline of
your command

- Inventories: Administrative actions that account for property entrusted to military control

SEARCHES
- A search may be authorized for:

-~ Persons subject to military law and under the commander’s command

-~ DPersons or property situated in a place under the commander’s command and control
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-- Military property or property of a nonappropriated fund instrumentality

-~ Property situated in a foreign country which is owned, used, occupied by or held in
the possession of a member of your command

- A search may be authorized for the following types of evidence:

--  Contraband, i.e., drugs, unauthorized government property

-~ Fruits of a crime, i.e., stolen property, money

-~ Evidence of a crime, i.e., bloody t-shirt, weapon, fingerprints, photographs
ProBABLE CAUSE SEARCHES
- Asageneral rule, probable cause must be present before a commander can legally authorize

a search

-~ Probable cause exists when there is a reasonable belief that the person, property, or
evidence sought is currently located in the place or on the person to be searched

-~ Probable cause may arise from your personal knowledge, oral or written evidence,

or both

- 'The search authority will make a decision based on the “totality of the circumstances,”
e.g., believability of information and specific known facts

-~ An anonymous telephone call, by itself, does not justify a probable cause search

-~ When relying on military working dogs to establish probable cause, the search authority
should be aware of the dog’s successful training exercises as well as the dog’s actual record
of success in similar search situations

-~ While not legally required, when requesting the authorization for a search, a witness
should swear to the information used in finding probable cause. Commanders and mili-

tary magistrates are authorized to administer oaths or afirmations for these purposes.

- The search may be an oral authorization to search, based upon probable cause, when exigent
circumstances exist and delay may otherwise impair the likelihood of success
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PUTTING TOGETHER A SEARCH REQUEST

- Refer source of information to security forces who will investigate or refer to Air Force
Office of Special Investigations (AFOSI)

- Do not personally investigate

- If the commander discovers information which may justify a search
-~ “Freeze” the situation
-~ Immediately notify security forces office of investigations or AFOSI

-~ Note any incriminating evidence or statements

-~ Coordinate facts that can be presented to the search authority to support a finding of
probable cause with the legal office

ExcepTioNs To PROBABLE CAUSE SEARCHES
- A search warrant or authorization is not required for the following searches:

--  Consent searches:

--- Even if the search authority has authorized a search, ask for the consent of the
individual whose person or property is to be searched. If a judge later rules that
the search authorization was somehow improper, discovered evidence may still be
admitted at trial if the individual consented to the search.

--- Consent must be knowing and voluntary. Consent cannot result from threats,
coercion, or pressure, i.e. do not tell the suspect that if they do not consent you
will obtain authorization anyway. The best practice is to have a witness present.

--- Mere acquiescence to a search is not suflicient to justify a consensual search. Con-
sent must be clearly given and voluntary.

--- Consent may be orally given or in writing. Written consent is preferred. When
possible, use AF IMT 1364, Consent For Search and Seizure.

--- You may request an individual to consent to a search regardless of whether he or
she has previously exercised the right to remain silent under Article 31, Uniform

Code of Military Justice (UCMY]) or the right to counsel

--- 'The individual giving consent must have cither an exclusive or joint interest in the
premises or property to be searched
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---- An assigned occupant of a dormitory room can consent to a search of the joint/
common areas of the room

---- Only the individual who has the exclusive use of a separate closet, locker, or
other part of the premises may consent to a search of those areas

--- If a suspect is present and does not consent, another person’s consent, even when
that person has joint interest in the premises, will not prevail
--  Besides consensual searches, there are other searches and seizures that may be conducted
without probable cause, such as the following:

--- Border searches

--- Searches upon entry to, or exit from, U.S. installations, aircraft, or vessels outside
the United States

--- Searches of government property not issued for personal use. Government property
issued for personal use include: dorm rooms, lockers and family housing.

--- Searches within jails
--- Searches incident to a lawful stop or apprehension

--- Other searches as deemed valid under the Constitution and case law, such as an
emergency search to save life, searches of open fields, etc.

SPECIAL SEARCH ISSUES
- Computer Searches:

--  Computer users have a reasonable expectation of privacy in computer files stored on
personal computers and in personal mass data storage devices, such as flash drives, disks

and CDs

- To search personal computer files or storage devices, one must obtain either authoriza-
tion based on probable cause or consent

-- A person may have a reasonable expectation of privacy in some aspects of government

computers, networks, storage devices, and e-mails. The law in this area is complex—
consult with your legal office in every instance.
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--  Network administrators who discover evidence of misconduct on a users’ account while
performing network maintenance may disclose that information to law enforcement
or the commander

- Searches of Privatized/Leased Housing:

-~ The installation commander and the military magistrate probably have power to autho-
rize searches of privatized housing located on the installation. Since Congress passed the
Military Housing Privatization Initiative (MHPI), 10 U.S.C. §§ 2871-2885 (2000),
there has been some question. Under the MHP]I, the military leases land to private
developers who are responsible for housing construction and upkeep. The issue centers
on whether the installation commander retains sufficient control over family housing
when he leases the property to a private entity—especially on bases with concurrent
jurisdiction. Consult with your local SJA.

-~ Whether a commander has power to authorize searches of leased housing located
outside the installation depends upon the amount of control the commander has
over the property. Normally commanders do not have sufficient control over leased
housing outside the installation to allow them to authorize searches. Commanders
should review the lease agreement and consult with their local SJA.

INSPECTIONS

- An “inspection” is an examination of a person, property or premises for the primary purpose
of ensuring the security, military fitness, and/or good order and discipline of the organiza-
tion or installation

-~ Inspections are not searches. A search is a quest for incriminating evidence for use in
criminal proceedings.

-~ Inspections may be “announced” or “unannounced” and may be authorized without
probable cause

- Inspections for weapons and/or contraband are specifically permitted while conducting
a previously scheduled inspection

-~ An examination for the primary purpose of obtaining evidence for use in disciplinary
proceedings is not an “inspection.” It is a “search” and, if not authorized based on

probable cause, is illegal.

-- Contraband, weapons, or other evidence uncovered during a proper inspection may
be seized and are admissible in a court-martial
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-~ An inspection that turns up contraband should continue as planned. Commanders
who abandon inspections upon the discovery of contraband risk making the inspection
appear to be a search in disguise.

-~ Inspections may be conducted personally by the commander or by others at the com-
mander’s direction

- Two requirements for conducting an inspection:

-~ First, it must not be for the primary purpose of obtaining evidence for use in disci-
plinary proceedings. Commanders may find it helpful to prepare a memo for record
concerning the purpose of the inspection so that they may refresh their memory when
called to testify, which is often months later.

-~ Second, inspections must be conducted in a “reasonable manner”

--- An inspection is “reasonable” if the scope, intensity, and manner of execution of
the inspection is reasonably related to its purpose

--- For example, if the purpose of an inspection is to look for fire hazards near office
electrical outlets, inspecting the contents of the desk drawers would probably be
unreasonable since items located in the desk drawers would not risk an electri-
cal fire. The inspection will have gone beyond the scope of the purpose of the
inspection.

INVENTORIES
- Inventories may be conducted for valid administrative purposes including:

-- Furniture inventories of dormitories or dormitory rooms

-~ Inventories of an AWOL member’s or a deserter’s property left in a government dormi-
tory room. Commanders should consult with the legal office in these cases.

-~ Inventories of the contents of an impounded or abandoned vehicle

- Unlawful weapons, contraband, or other evidence may be lawfully seized during a valid
inventory

Uske oF BLoob ALcoHoL TEsTs
- A blood alcohol test (BAT) is not required to prove a driving under the influence (DUI)

offense. Observation of the suspect by the security forces specialist, including a field sobriety
test, MAY be enough.
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Voluntary

-~ You may, after consultation with your SJA, ask a member of your command who is
suspected of being under influence of alcohol to voluntarily take a BAT

-~ Follow procedures of local hospital/clinic laboratory

Nonvoluntary

-~ Although commanders have authority over subordinate members within their units,
BAT tests are normally directed by a military magistrate (appointed by the installation
commander), based on probable cause

Implied Consent

-~ Drivers give implied consent to tests of their blood, breath, and/or urine for alcohol
or drugs when driving on base

-~ Invoked by the security forces regulations governing DUI offenses
-~ Often results in automatic adverse action for refusal to cooperate
Physician Authorized

-~ For medical reasons determined by examining physician

-~ Results may be used criminally

Use oF MiLiITarY WoRkING Doas

Military working dogs may be used at any time in common areas since there is no reasonable
expectation of privacy in a common area

Common areas include dormitory hallways, day rooms, parking lots, and duty sections

Military working dogs may be used during inspections anywhere within the scope of the
inspection, i.e., dormitory rooms, whether the occupant is present or not

What to do when a military working dog “alerts” in a common area
y g dog

-~ Can immediately “search” all common areas for contraband
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-- Ifitappears the “alert” in a common area is on contraband in a non-common area, for
example, a dormitory room or automobile, immediately call the search authority to
obtain a search authorization before proceeding further with the search

- What to do when a drug dog “alerts” during an inspection

--  Immediately stop the inspection in the area of the dog alert, e.g., that particular dormi-
tory room, and secure that area

-~ Call the search authority and obtain a search authorization before proceeding with the
inspection or a search in that particular area

- After the search of that particular area has been completed pursuant to a search autho-
rization, continue the inspection

REFERENCES:

10 U.S.C. § 2871-85 (2008)

MiL. R. Evip. 311-317 (2013)

AFI 31-116, Air Force Motor Vehicle Traffic Supervision (9 May 2012)

AFI 31-121, Military Working Dog Program (17 October 2012)

AFI 51-201, Administration of Military Justice (6 June 2013), AFGM 2015-01 (30 July 2015)
UCM]J art. 31
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PRELIMINARY INQUIRY INTO REPORTED OFFENSES

When a military member is accused or suspected of an offense, the member’s immediate com-
mander is responsible for ensuring a preliminary inquiry is conducted and appropriate command
action is taken.

- Insome cases, the commander or first sergeant may conduct the preliminary inquiry, e.g.,
failure to go, dereliction of duty. This may involve nothing more than talking with the
member’s supervisor.

- In more serious cases, law enforcement agents such as the Security Forces Office of
Investigations (SFOI) or the Air Force Office of Special Investigations (AFOSI) will
conduct the investigation and report results to the commander for disposition of the case.
When the commander receives a report of investigation (ROI) from law enforcement,
he or she may fulfill the preliminary inquiry requirement by reviewing the ROI and any

witness statements.

- In any case involving a disciplinary action or a criminal offense, the commander should

consult with the SJA
- A commander who is a court-martial convening authority or who grants search authority
must remain neutral and detached from the cases they are involved in. Those commanders

will not generally act in an investigative capacity.

OrTiONS AVAILABLE TO THE COMMANDER
- The commander determines the appropriate action

- Allegations of offenses should be disposed of at the lowest appropriate level
- Options available to the commander include:
--  No action

-~ Administrative action, e.g., letter of reprimand, removal from supervisory duties,
involuntary discharge, denial or reenlistment, etc.

--  Nonjudicial punishment under Article 15
--  Preferral of court-martial charges
--- Before preferring charges against a military member, be sure to thoroughly review

the ROI and any other evidence or documentation
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--- At the time of preferral of charges, the accuser is required to take an oath that he
or she is familiar with facts underlying the charges. The accuser is traditionally
the commander.

-- Make sure you are consulting with SJA on all allegations of a sexual nature. Initial
Disposition Authority in those cases has been withheld effective 28 June 2012 by the

Secretary of Defense

-~ All allegations of a sexual nature must be referred to AFOSI for investigation

REFERENCE:
Rule for Courts-Martial 303 (2012)
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MiLITARY JusTICE ACTIONS AND THE INSPECTOR GENERAL

The inspector general (IG) has authority to investigate complaints related to “discipline.” This
authority is restricted, particularly as it relates to actions under the Uniform Code of Military

Justice (UCMY)).

- Both nonjudicial punishment proceedings and courts-martial have statutory appeal
provisions

- Additionally, Congress and the Air Force have provided additional administrative review
mechanisms, such as the Air Force Board for Correction of Military Records (AFBCMR),
Congressional Inquiries, etc.

- AFI 90-301, Inspector General Complaints Resolution, should not be used as authority for
an IG inquiry into military justice matters

- IG personnel and investigating officers must have expeditious and unrestricted access to all
Air Force records, reports, investigations, audits, reviews, documents, papers, recommenda-
tions, and other materials relevant to the investigation concerned

RoLE oF THE |G IN UCMJ MATTERS SHOULD BE GUIDED BY THE FOLLOWING INFORMATION
- Prior to a commander’s initiation of an action under the UCMY]J, the IG may conduct an

investigation authorized by applicable regulations. If misconduct is involved, follow the
procedures of AFI 90-301.

- If charges have been preferred in a case, the IG should generally not have any direct
involvement

- If the investigation of matters tangential to the charges becomes necessary, the IG should
consult the SJA to ensure the investigation does not in any way prejudice the administration

of justice under the UCM]J

- If action is initiated under Article 15, UCM], the IG should apply the policies of AFI
90-301, para 2.15 and table 2.9

-~ Appeal rights under AFI 51-202, Nonjudicial Punishment, Article 15 of the UCM], and
Part V of the Manual for Courts-Martial (MCM) must first be exhausted

174 The Military Commander and the Law



--Ifitis necessary to process a complaint of procedural mishandling, the investigation
should be confined to the procedural aspects of the Article 15 process and should
NOT involve

--- Assessing the sufficiency of the evidence

--- Probing the commander’s deliberative process concerning the decision to initiate
action, the complainant’s guilt, or punishment imposed

-- The complainant should also be referred to AFI 36-2603, Air Force Board for Correction
of Military Records

- The IG also investigates any allegations of reprisal. Any nonjudicial punishment or adverse
administrative action taken against the individual who filed the reprisal complaint may be
reviewed in the course of that investigation.

REFERENCES:

ManNuAL FOR COURTS-MARTIAL, PART V, UNITED STATES (2012)

AFI 36-2603, Air Force Board For Correction of Military Records (5 March 2012)
AFI 51-202, Nonjudicial Punishment (31 March 2015)

AFI 90-301, Inspector General Complaints Resolution (27 August 2015)
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PRePARATION, PREFERRAL, AND PROCESSING OF CHARGES

The preparation of court-martial charges involves drafting the charges and specifications. Prefer-
ral of charges in the military is the act of formally accusing a military member of a violation of
the Uniform Code of Military Justice (UCM]J). Processing of the charge involves forwarding
the charges and specifications to a convening authority for disposition.

PREPARATION OF CHARGES
- The charge states which article of the UCM] has allegedly been violated

-- The specification is a concise statement of exactly how the article was allegedly violated
-~ Since precise legal language is required, the legal office drafts charges and specifications
-~ Charges are documented in Section II, block 10 of the DD Form 458, or “charge sheet”

PREFERRAL OF THE CHARGE
- Itis the first formal step in initiating a court-martial

- Anyone subject to the UCM] can prefer charges against another person subject to the UCM]
- By Air Force custom, the accused’s immediate commander ordinarily prefers the charge
- DPreferral is documented in section III, block 11 of the DD Form 458

- Preferral requires the “accuser,” the one preferring the charge, to take an oath that he/she is a
person subject to the Code, that he/she either has personal knowledge of or has investigated
the charge and specification, and that they are true to the best of his/her knowledge and belief

-- This oath is normally given by a judge advocate

-- The accuser must only believe that the charges are true when preferring them, not that
they are proved beyond a reasonable doubt

PROCESSING OF THE CHARGE

- Preferral does not require the presence of the accused. However, after preferral, the com-
mander must cause the accused to be informed of the charge. Since the commander is
normally the accuser, notice to the accused typically occurs at the same time as preferral by
the commander reading the charge to the accused.

- The commander then forwards the charge with a transmittal indorsement to the summary
court-martial convening authority (SCMCA). The SJA may be authorized by the SCMCA
to receive the charges on the SCMCA’s behalf.
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- To convene a court-martial, the charge must be forwarded to a convening authority, usually
the special court-martial convening authority (SPCMCA). In the Air Force, the SCMCA is
also normally the SPCMCA, so this extra step of forwarding the charge from the SCMCA
to the SPCMCA is not required.

- The SPCMCA can dismiss the charges or return the charges to the commander for alternate
disposition. If the SPCMCA decides the charges should go to a court-martial, he can take
one of the following actions:

-~ Refer the charge to a special court-martial or summary court-martial; or

-~ Appoint an Article 32 investigating officer (IO) to conduct an Article 32 investigation,
if a general court-martial may be appropriate

--- 'The 10 completes and forwards a report of investigation to the SPCMCA, who
reviews the report. If the SPCMCA thinks a general court-martial is appropriate, the
SPCMCA forwards it along with the charges to the general court-martial convening
authority (GCMCA) for review and possible referral to a general court-martial.

--- The GCMCA can refer the charges to a general court-martial, return the charges
to the SPCMCA for disposition, or dismiss the charges

- Once the charge has actually been referred to trial, the appointed trial counsel will then
formally serve the accused with a copy of the charges and specifications. This is documented
in block 15 of the DD Form 458.

- Time constraints are involved in the preferral and trial of court-martial charges. The
accused’s right to a speedy trial and the impact delayed processing can have on the effective-
ness of military justice demand that charges be disposed of promptly.

REFERENCES:

Rule for Courts-Martial 307 (2012)

AFI 51-201, Administration of Military Justice (2 June 2013), AFGM 2015-01 (30 July 2015)
DD Form 458, Charge Sheet, May 2000
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PRETRIAL CONFINEMENT
Pretrial confinement is physical restraint, imposed by order of competent authority, depriving
a person of freedom pending disposition of charges. Only a person who is subject to trial by
court-martial may be confined.

- Never confine anyone without first consulting your staff judge advocate!

- 'The imposition of pretrial confinement starts the speedy trial clock, regardless of whether
charges have been preferred

-~ If confinement is not appropriate, imposing it can hurt the government’s case at trial

- A person may be ordered into pretrial confinement only when there is reasonable

belief that:

--  An offense triable by court-martial has been committed;
-~ The person to be confined committed it; and

--  Confinement is required by the circumstances

Upon ENTRY INTO CONFINEMENT
- The person to be confined must be promptly notified of the following:

1
1

Nature of the offenses for which he or she is being held
-~ Right to remain silent and that any statement made may be used against him/her
-~ Right to request assignment of military counsel; or
-~ Retain civilian counsel at no expense to the U.S.
-~ Procedures by which pretrial confinement will be reviewed
24-Hour NorTiFicaTION

- If the person ordering confinement is not the confinee’s commander, then the confinee’s
commander must be notified within 24 hours of the entry to confinement
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48-Hour ProBABLE CAUSE DETERMINATION

Within 48 hours of entry into confinement, a neutral and detached officer must review the
adequacy of probable cause to continue confinement by considering the following:

-- 'The nature and circumstances of the suspected offense
-~ 'The weight of the evidence against the accused

-~ The accused’s ties to the local community, including family, off-duty employment,
financial resources, and length of residence

--  The accused’s character and mental condition

-- The accused’s service record

-~ The accused’s record of appearance at similar proceedings

--  'The likelihood the accused will commit further serious misconduct if not confined

--  Effectiveness of lesser forms of restraint

If the commander is neutral and detached and acts within 48 hours, the provision calling for

a 48-hour probable cause determination will be satisfied. However, if the commander is not
neutral and detached, another officer must make the 48-hour probable cause determination.

72-HourR CoMMANDER REVIEW

If confinement is continued, within 72 hours of entry into confinement, the confinee’s
commander must prepare a written memo justifying continued confinement

--  Continued confinement is warranted if the commander has a reasonable belief that
--- An offense triable by court-martial has been committed
--- 'The prisoner committed it
--  Confinement is necessary because it is foreseeable that
--- Prisoner will not appear at trial; or
--- Prisoner will engage in further serious criminal conduct; and

--- Less severe forms of restraint are inadequate
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-- It is not necessary to try lesser forms of restraint, but they MUST be considered in
determining whether confinement is appropriate

-~ Be aware that convenience of the unit is not a valid reason for pretrial confinement

PReTRIAL CONFINEMENT HEARING
- A reviewing officer must make written findings, within seven days of entry into confine-
ment, whether the confinee shall be released or remain confined

- Reviewing officer must be neutral and detached

-~ Pretrial confinement review officer (PCRO) may be with limited exception, a member
appointed by the convening authority,

-- A military magistrate appointed by the convening authority; or

-- A military judge, although it is unusual for a judge to conduct initial review of pretrial
confinement unless it is after referral of charges

- The PCRO must review the commander’s 72-hour memorandum to determine whether
the requirements for pretrial confinement are met

- The PCRO shall consider matters submitted by confinee, and, unless overriding circum-
stances or time constraints dictate otherwise, shall allow confinee and counsel an opportu-
nity to appear and present a statement or evidence at the hearing

- A representative of command, such as the commander, first sergeant or other person, may
also appear before the hearing officer

- The review is not an adversarial proceeding and prisoner and counsel have no right to
cross-examine witnesses, although this is customarily permitted

- Reviewing officer’s memorandum is forwarded to convening authority who may only over-
ride decision to continue pretrial confinement. Reviewing officer’s decision to release may
not be reversed without new evidence. Member’s commander may, however, impose lesser
forms of pretrial restraint.

- Prisoners usually receive day-for-day credit for pretrial confinement against any confine-

ment adjudged by the court. Credit for unlawful pretrial confinement, including pretrial
punishment, or for restriction tantamount to confinement may lead to additional credit.
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REesTRICTION MAY BE FOUND TO BE TANTAMOUNT TO CONFINEMENT IN SOME CASES
- The factors to be considered include:

-- Limits of restriction
-~ Limits on activities (e.g., was the accused able to go to the gym, BX, etc.)
-- Conditions (e.g., was accused required to report to commander and, if so, how often)

PreTRIAL CONFINEES MUST NOT BE SuBJECTED TO PRETRIAL PUNISHMENT
- Pretrial confinees may not be treated the same as sentenced prisoners, such as required to
wear special uniforms for sentenced prisoners, perform punitive labor, or undergo punitive

duty hours

- Whether a particular condition amounts to pretrial punishment is a matter of the intent
of the official imposing the condition

- Commingling pretrial and sentenced prisoners, without more, is not automatically con-
sidered pretrial punishment. Case precedent has established commingling with sentenced
prisoners or non-resident aliens may lead to credit toward an adjudged sentence.

Review BY MiLITARY JUDGE

- Once charges are referred to trial, the military judge shall review the propriety of pretrial
confinement upon motion for appropriate relief made by the defense. Before referral of
charges, the accused or counsel may request release from pretrial confinement or modifica-
tion of other forms of restraint from the convening authority.

- The remedy for noncompliance with pretrial confinement rules (e.g., review by neutral
and detached person is not made within 48 hours) or abuse of discretion can range from
additional credit for each day of illegal confinement to dismissal of the charges

REFERENCES:

Rule for Courts-Martial 304-05, 707 (2012)
AFI 51-201, Administration of Military Justice (6 June 2013), AFGM 2015-01 (30 July 2015)
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PRETRIAL RESTRAINT

Pretrial restraint is a moral or physical restraint on a person’s liberty that is imposed before or
during trial by court-martial. Pretrial restraint may consist of conditions on liberty, restriction
in lieu of arrest, arrest, or confinement.

OVERVIEW
- Always consult with your staff judge advocate before imposing any pretrial restraint!

-- The imposition of restriction, arrest, or pretrial confinement starts the speedy trial clock

--  Speedy trial violations can result in dismissal of the charges, regardless of a commander’s
peedy g g
good intentions

DErINITIONS
- Arrest: The restraint of a person, directing the person to remain within specified limits

-~ An arrested person does not perform full military duties

- Pretrial Confinement: Physical restraint imposed by order of competent authority, depriv-
ing a person of freedom pending court-martial, such as placing them in jail

ConDITIONS ON LIBERTY
- Imposed by orders directing a person to do or refrain from doing specified acts

-~ May be imposed in conjunction with other forms of restraint or separately

-- Typical examples include orders to report periodically to a specified official, orders not
to go to a certain place, and orders not to associate with specified persons

ResTRICTION IN LIEU OF ARREST
- Imposed by ordering a person to remain within specified limits

-~ Normally restriction is to remain within the confines of the base

-- A restricted person shall, unless otherwise directed, perform full military duties

-- A judge may find certain restriction tantamount to confinement in cases where the
conditions of the restriction amount to physical restraint that deprives a person of

their freedom of movement. If the judge believes that restriction was tantamount to
confinement, the accused may receive day-for-day credit off any sentence.

The Military Commander and the Law



WHo May ORDER PRETRIAL RESTRAINT?
- Only a commanding officer to whose authority an officer is subject may impose pretrial
restraint on an officer. This authority may not be delegated.

- Any commissioned officer may impose pretrial restraint on any enlisted person

- A commanding officer can delegate authority to order pretrial restraint of enlisted personnel
under his/her command to noncommissioned officers (usually the first sergeant)

PRETRIAL RESTRAINT
- Requires a reasonable belief that:

-~ An offense triable by court-martial has been committed;
-~ The person to be restrained committed it; and
-~ Restraint is required by the circumstances

- The restraint should not be more rigorous than the circumstances require to ensure the
presence of the person restrained or to prevent foreseeable serious criminal misconduct

- The decision whether to impose pretrial restraint, and, if so, what type or types, should be
made on a case-by-case basis

- The restrained individual must be personally notified of the nature and terms of the restraint

-~ An officer must be personally notified by the restraining authority or another com-
missioned officer

-~ An enlisted member must be notified by the restraining authority or through another
person subject to the Uniform Code of Military Justice (UCMYJ)

-~ Upon restraint, the individual must be advised of the suspected offense that is the basis
for the restraint

- A person may be released from pretrial restraint by any person authorized to impose the
restraint

- Pretrial restraint is not punishment and may not be used as a form of punishment
REFERENCES:

Rule for Courts-Martial 304-05, 707 (2012)

AFI1 51-201, Administration of Military Justice (6 June 2013), AFGM 2015-01 (30 July 2015)
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IMMUNITY

Immunity for an individual should be granted only when testimony or other information from
the person is necessary to the public interest, including the needs of good order and discipline,
and when the person has refused or is likely to refuse to testify or provide the information on
the basis of the privilege against self-incrimination.

- There are two types of immunity under Rule for Courts-Martial 704

- Testimonial immunity or “use” immunity bars the use of the immunized person’s tes-
timony, statements, and information directly or indirectly derived from such testimony
or statements against that person in a later court-martial

--  Transactional immunity bars ANY subsequent court-martial action against the immu-
nized person concerning the immunized transaction, regardless of the source of the
evidence against that person

- Testimonial or “use” immunity is preferred because it does not prevent the government
from trying the person for the criminal offense, so long as the government does not use
statements made under the grant of immunity in any way to prosecute the person

-~ Because of the limitations on the use of statements under a grant of immunity, if you
intend to prosecute an individual who possesses information that may be helpful to
the government in prosecuting another case, it is best to prosecute him or her first,
then obtain a grant of immunity to obtain statements or testimony to be used in the
prosecution of the other case

-- If prosecution of an immunized person occurs after that person has testified or provided
statements under the grant of immunity, the government has a heavy burden to show
that it has not used the person’s immunized testimony or statements in any way for the
prosecution of that person. Often the government cannot meet this burden and will be
unable to prosecute offenses that were disclosed as a result of the testimonial immunity.

- Only a general court-martial convening authority (GCMCA) may grant testimonial or
transactional immunity

-~ The GCMCA may grant immunity to any person subject to the Uniform Code of
Military Justice (UCMY]J)

-- The GCMCA can disapprove immunity requests for witnesses not subject to the UCM]
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- The GCMCA can only approve immunity requests for witnesses not subject to the
UCM] with authorization from the Department of Justice (DOJ)

-~ If the witness is subject to federal prosecution, requests for immunity must be approved

by DOJ, even if the individual is subject to the UCM]

-- In national security cases, immunity requests must be coordinated with DOJ and
other interested U.S. agencies

APPROVAL AUTHORITY FOR CASES OTHER THAN NATIONAL SECURITY

Court-Martial U.S. Prosecution

Person Subject to UCMJ | GCMCA can approve DOJ must approve
Person Not Subject GCMCA can disapprove, but | DOJ must approve
to UCMJ may approve only with DOJ

approval

- A grant of immunity may also include an order to testify

-- Under Military Rule of Evidence 301(c), an immunized person may not refuse to testify
by asserting the Fifth Amendment right against self-incrimination because, as a result
of the grant of immunity, he or she will not be exposed to criminal penalty

-- Animmunized person may be prosecuted for failure to comply with an order to testify
--  Immunity does not bar prosecution for perjury, false swearing, or a false official state-
ment arising as a result of any statement made by an individual while testifying under

a grant of immunity

- Care is required when dealing with an accused or suspect to avoid a grant of de facto
immunity. This occurs when a person other than the GCMCA:

-~ Manifests apparent authority to grant immunity (commanders, first sergeants, and
investigative agents may, by actions or words, manifest apparent authority)

-~ Makes a representation that causes the accused to honestly and reasonably believe that
he or she will be granted immunity if a certain condition is fulfilled and the accused

relies on the representation to his/her detriment

- A finding of de facto (“in fact”) immunity will operate the same as an actual grant of
immunity
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REFERENCES:

Rule for Courts-Martial 704 (2012)

MiL. R. Evip. 301 (2013)

AFI1 51-201, Administration of Military Justice (6 June 2013), AFGM 2015-01 (30 July 2015)
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PRETRIAL AGREEMENTS

Pretrial agreements (PTAs) are agreements between the accused and the convening authority.
Generally, the accused agrees to enter a plea of guilty to one or more offenses in exchange for a
cap, or upper limit, on the sentence (period of confinement, type of punitive discharge, amount
and/or period of forfeitures, etc.) that the convening authority will approve.

The decision to accept or reject a PTA offer submitted by an accused is within the sole discretion

of the convening authority that referred the case to trial. The accused is entitled to have the

convening authority personally act upon the offer before trial.

PROCEDURES

- Either the government or the defense may initiate PTA negotiations. The defense however,
must submit the actual written PTA offer to the SJA.

- The SJA will forward the written PTA offer to the convening authority with a reccommendation

- The SJA will obtain the appropriate approval from the Department of Justice to enter into
PTA discussions or agreements in cases involving an offense of espionage, subversion, aiding
the enemy, sabotage, spying, or violation of punitive rules or regulations and criminal statutes
concerning classified information or the foreign relations of the U.S. This includes attempt,

conspiracy, and solicitation to commit any of the above offenses.

- The entire PTA must be in writing and signed by the accused, defense counsel, and the con-
vening authority. The PTA must not involve any informal oral promises or representations.

- Either party may void a PTA by withdrawing from it

- 'The convening authority may withdraw
-~ Anytime before the accused begins performance of promises contained in the agreement
-~ Upon the accused’s failure to fulfill any material promise or condition of the agreement

-~ When the military judge’s inquiry discloses a disagreement as to a material term of
the PTA

-~ When the findings of guilty are set aside during the appellate review

CHAPTER FIVE  Criminal and Military Justice 113



-~ Ifan accused has violated conditions of a PTA that involve post-trial misconduct, the
convening authority may withdraw up to the time of his/her final action in the case

--- The convening authority may not withdraw from a PTA in any way that would
be unfair to the accused

--- Any withdrawal must be in writing

The convening authority is no longer bound by the agreement if an accused withdraws

from a PTA

At trial, the military judge will conduct a full inquiry into the specific terms of the PTA
to ensure the accused fully understands both the meaning and effect of each provision of
the PTA, has voluntarily entered into the PTA, and that no oral promises were made in
connection with the PTA. This inquiry is in addition to the judge’s inquiry into the validity
of the guilty plea itself.

In a trial by military judge alone, the military judge will not examine the sentencing cap of
the PTA until after he or she has independently adjudged a sentence. In a trial by members,
the members will not be told about the PTA until the conclusion of the trial.

The accused will get the benefit of the lesser sentence, regardless of whether it was adjudged
or in the PTA

-~ If the sentence adjudged by the military judge or members exceeds the limits of the
PTA, the convening authority may only approve the lesser sentence agreed to in the PTA

-~ If the adjudged sentence is less than the PTA cap, only the adjudged sentence may be
approved

PermissiBLE PTA CoNDITIONS

A promise to enter into a reasonable stipulation of fact concerning the facts and circum-
stances surrounding the offenses to which the accused pleads guilty

A promise to testify as a witness in a trial of another person
A promise to provide restitution

A promise to conform conduct to certain conditions of probation before final action is
taken by the convening authority
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- A promise to waive certain procedural requirements, such as:
-~ An Article 32 investigation
-- The right to a trial before court members
-~ The right to a trial before military judge sitting alone

-- 'The opportunity to obtain the personal appearance of certain witnesses at the sentencing
proceeding

REFERENCES:
Rule for Courts-Martial 705 (2012)
AFI 51-201, Administration of Military Justice (6 June 2013), AFGM 2015-01 (30 July 2015)
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TRIAL FORMAT
A military accused may elect to be tried by a military judge alone or by a panel of court members
(the military equivalent of a civilian jury). All panel members must be of a higher rank than

the accused. In either case, the trial will consist of two major portions, findings and sentencing.

FiNDINGS
- First part of the trial during which guilt or innocence is determined

-~ Guilty Plea:

--- In guilty plea cases, a military judge, sitting alone, will question the accused to make
sure he understands the meaning and effect of his plea, and that he is, in fact, guilty

--- If the military judge accepts the guilty plea, the accused will then be sentenced by
the military judge, or a panel of members, whichever the accused elects

--- Guilty pleas are not allowed in capital cases when the death penalty is a permissible
punishment

-~ Not Guilty Plea:

--- Guilt or innocence is determined by the military judge alone, or a panel of mem-
bers, whichever the accused elects

---- An enlisted accused may elect to have at least one-third enlisted members
included in the court-martial panel

---- Trial by military judge alone is not allowed in capital cases
--- 'The accused is presumed innocent
---- The prosecution must prove the accused’s guilt beyond a reasonable doubt

---- The accused has an absolute right to remain silent and present no evidence.
The accused may also choose to testify or present other evidence in his defense.

--- Inatrial with members, two-thirds of the members, voting by secret written ballot,

must concur in any finding of guilty. In order to sentence the accused to death in
a capital case, however, the vote of guilty on findings must be unanimous.
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SENTENCING
- Second part of the trial during which an appropriate punishment is determined

- Unlike many civilian courts, sentencing normally occurs immediately after findings
-~ Sentencing may be by military judge alone or a panel of members

--- In guilty plea cases, the accused may elect sentencing by either a military judge
alone or by members

--- In contested cases, the accused’s choice of either members or military judge for
findings also applies to sentencing

--- Judge-alone sentencing is not permitted in capital cases
-~ Sentencing is an adversarial process

--- The prosecution can present matters in aggravation and can rebut evidence the
accused presents in extenuation and mitigation

--- The defense can present matters in extenuation to explain the circumstances sur-
rounding the commission of the offense and/or matters in mitigation to lessen the

punishment to be adjudged by the court-martial

--- As in the findings portion of trial, the accused also has an absolute right to remain
silent and present no evidence during sentencing

--- A crime victim of an offense of which the accused has been found guilty has the
right to be reasonably heard at a sentencing hearing relating to that offense

-~ In sentencing by members, two-thirds must concur, voting by secret written ballot, in

any sentence EXCEPT:

--- Three-fourths must concur in a sentence that includes confinement in excess of
10 years, or

--- Any sentence that includes the death penalty must be unanimous
REFERENCE:

Rule for Courts-Martial 903, 910, 913, 918, 921, 1001, 1004, 1006 (2012)
Rule for Courts-Martial 1001A (2015)
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CONFIDENTIALITY AND PRIVILEGED COMMUNICATION

In the military, only certain relationships are recognized as involving privileged communication
and therefore have confidentiality.

CHAPLAIN—-PENITENT
- Absolute privilege for all information confided in chaplain or clergyman as a formal act of
religion or matter of conscience

- Applies to civilians and service members; “clergyman” includes a minister, priest, rabbi,
chaplain, or other similar functionary of a religious organization, or an individual reasonably
believed to be so by the person consulting the clergyman

- The privilege extends to the chaplain’s or clergyman’s staff

ATTORNEY-CLIENT
- Absolute privilege for all information confided to an ADC or legal assistance attorney
during representation, except with respect to some future crimes or frauds upon the court

- Communications between a commander and staff judge advocate are privileged only when
the commander is acting as an agent or official of the Air Force and the commander’s

interests in no way conflict with those of the Air Force

- The privilege extends to non-lawyer members of the attorney’s staff, i.e., paralegals, secretar-
ies, etc.

PHYSICIAN—PATIENT
- The Military Rules of Evidence (M.R.E.) generally do not recognize a physician-patient

privilege

- No privilege for civilians treated in a military facility, but Privacy Act and other federal
regulations protect any illegal third party disclosure

MepicAL Recorps
- Military medical records are the property of the Air Force

- Information in the health record is personal to the individual and will be properly safeguarded

- Commanders or commanders’ designees may access members’ military medical records
when necessary to ensure mission accomplishment
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PSYCHOTHERAPIST-PATIENT
- Alimited privilege exists between persons subject to the UCM] and psychotherapists

-~ Generally, the limited privilege protects only confidential communications which are
made to a psychotherapist (or assistant) for the purpose of diagnosis or treatment of
the person’s mental or emotional condition in cases arising under the UCM]

-~ Exceptions include, but are not limited to: when the patient is dead; the communica-
tion is evidence of spouse or child abuse or neglect and there is an allegation of such
misconduct the communication contemplates future misconduct; when necessary
to ensure safety and security of military personnel or property; or law or regulation
imposes a duty to report the information

- Under AFI 44-109, communications between a patient and a psychotherapist (or assistant)
made for purposes of facilitating diagnosis or treatment of the patient’s mental or emotional
condition are confidential and must be protected against unauthorized disclosure

-~ Alimited privilege also applies to active duty military members ordered to undergo a
sanity board pursuant to R.C.M. 706 and M.R.E. 302

-- A limited privilege also exists under the Limited Privilege Suicide Prevention (LPSP)
Program pursuant to AFI 44-109, which applies to confidences made after notification
of an investigation or of suspicion of commission of a criminal act, and placement into

the LPSP program

Victim ApvocAte-VicTiM
- Alimited privilege exists between victim advocates and victims of sexual abuse

-~ Generally, the limited privilege protects only confidential communications between a
victim and a victim advocate in sexual and violent offenses arising under the UCM],
made for the purpose of facilitating advice or supportive assistance to the victim

-~ Exceptions include, but are not limited to: when the patient is dead; federal/state law
or service regulations impose a duty to report; the communication clearly contemplated
the future commission of a fraud or crime; when necessary to ensure safety and security
of military personnel or property; or disclosure is constitutionally required

DruG/ALcoHoL ABUSE TREATMENT PATIENTS

- AFI44-121, para 3.7.1, grants limited protections for Air Force members who voluntarily
disclose personal drug use or possession. Those protections do not include any future
drug abuse.

CHAPTER FIVE  Criminal and Military Justice 113



-- Such disclosure may not be used as the basis for UCM] action or for the characterization
of service in a discharge proceeding

-~ Member must disclose before his/her drug abuse is discovered or the member is placed
under investigation. Member may not disclose after he is ordered to give a urine
sample as part of the drug testing program in which the results are pending or have
been returned as positive.

- Federal law protects confidentiality of medical records pertaining to drug and alcohol abuse

SpousAL PRIVILEGE
- Spouse may elect not to testify against the other spouse as long as a valid marriage exists at
the time of the testimony

- A spouse may prevent testimony by the other spouse (or ex-spouse) regarding private
communications made during the marriage even if the marriage has been dissolved at the
time of testimony

- Neither privilege applies when one spouse is charged with a crime against, the person or
property of the other spouse, child or children of either spouse, if the marriage is a sham
as determined by state law, or if the spouses are co-conspirators in crime

MepicAL QUALITY AsSURANCE PRIVILEGE

- 10 U.S.C. § 1102 generally restricts access to information emanating from a medical
quality assurance program activity. However, the statute specifically authorizes release of
this information “[t]o an officer, employee, or contractor of the Department of Defense
who has a need for such [information] to perform official duties.”

- Information must only be used for official purposes and safeguarded in accordance with
the Privacy Act

FamiLY SupPORT CENTER PROGRAM
- Family Support Center (FSC) staff should neither state nor imply that confidentiality exists

- Information collected from members and families must only be used for ofhcial purposes
and must be safeguarded IAW the Privacy Act

- FSC Director will notify the appropriate authority when an Air Force member constitutes
a potential danger to self, others, or could have an impact on Air Force mission
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REFERENCES:

42 U.S.C. § 290dd-2 (1998)

10 U.S.C. § 1102 (2012)

Rule for Courts-Martial 706 (2012)

Mir. R. Evip. 302, 501-513 (2013)

DoD 6025.18-R, DoD Health Information Privacy Regulation (24 January 2003)

AFI 33-332, Air Force Privacy and Civil Liberties Program (5 June 2013)

AFI 36-27006, Equal Opportunity Program Military and Civilian (5 October 2010),
Incorporating Change 1 (5 October 2011)

AFI 36-3009, Airmen and Family Readiness Centers (7 May 2013), Incorporating Change 2
(16 July 2014)

AFI 44-109, Mental Health, Confidentiality, and Military Law (1 March 2000), Certified
Current (20 September 2010)

AFI 44-121, Alcohol and Drug Abuse Prevention and Treatment (ADAPT) Program
(8 July 2014)

AFI 41-210, Tricare Operations and Patient Administration Functions (6 June 2012)

TJAG Policy Memorandum: 7JAGC Standards-2, Air Force Rules of Professional Conduct and
Standards for Civility in Professional Conduct (17 August 2005)
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UsE oF INFORMATION IN THE PIF AND REHABILITATION
TEeEsTIMONY AT TRIAL

INFORMATION IN THE PIF

- Documents in a personnel information file (PIF) such as letters of reprimand can be admit-
ted into evidence by the prosecution during the sentencing phase of a court-martial if it is
clear from the face of the document that the member received the document and had an
opportunity to respond to the allegations.

- The document must also be complete and kept in accordance with Air Force Regulations,
such as the example provided in Chapter 2.

- Any response submitted by the member becomes part of the record and must be filed with
the action. Otherwise, the record is incomplete and may not be admitted.

REHABILITATION EVIDENCE

- Rule for Courts-Martial 1001(b)(5) permits evidence of rehabilitative potential to be intro-
duced in the sentencing phase of the trial. The term “rehabilitative potential” as defined
in the Manual for Courts-Martial, Rule for Courts-Martial 1001, “refers to the accused’s
potential to be restored, through vocational, correctional, or therapeutic training or other
corrective measures to a useful and constructive place in society.”

-~ Evidence may be in the form of opinion concerning the accused’s previous performance
as a service member and potential for rehabilitation

- 'The scope of the rehabilitation evidence must be limited to whether the accused indeed
has rehabilitative potential in society, and the magnitude or quality of any such poten-
tial. An example would be “SSgt Doe has outstanding rehabilitation potential.”

-~ The witness cannot express an opinion as to whether the accused should receive a
punitive discharge or any euphemism as to the appropriateness of a particular sentence

-~ The opinion testimony in this area must be based on sufficient personal knowledge
about the accused’s character, duty performance, moral fiber, and determination to
be rehabilitated, and cannot be based merely on the seriousness of the offense at issue

REFERENCES:

Rule for Courts-Martial 1001(b)(2), 1001(b)(5) (2012)
AFI 51-201, Administration of Military Justice (6 June 2013), AFGM 2015-01 (30 July 2015)
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PosT-TRIAL MATTERS, CONVENING AUTHORITY ACTION, AND APPEALS

CONVENING AUTHORITY
- 'The findings and sentence adjudged by a court-martial are not final until approved or
disapproved by the convening authority

-~ For courts-martial sentences adjudged

--- Any adjudged or automatic forfeiture of pay and reduction in grade is effective 14
days after the announcement of sentence, or when the convening authority takes
action on the sentence, whichever is sooner. The accused may request a deferment
until action.

--- Any accused sentenced to death, or a punitive discharge and confinement for six
months or less, or confinement for more than six months, shall automatically
forfeit their pay and allowances up to the jurisdictional limits of their court-martial
(GCM—total forfeitures; SPCM—2/3 forfeitures), for any period of confinement
or parole. The convening authority can waive any or all of these forfeitures for a
period not to exceed six months in order to direct an involuntary allotment to
provide for the support of the accused’s dependent family members.

-- A sentence to confinement begins as soon as it is adjudged, unless the accused requests
a deferment. Unless a deferment of confinement is requested by the accused and
approved by the convening authority, the time of confinement will run even if the
accused is not actually confined.
WRITTEN MATTERS
- The accused may submit written matters relevant to the convening authority’s decision
whether to approve findings of guilt or to approve or disapprove all or part of the sentence.
- Written matters may include:

-~ Allegations of legal errors that affect the findings or sentence

-~ Portions or summaries of the record and copies of documentary evidence offered or
introduced at trial

-~ Matters in mitigation that were not available for consideration by the court

-~ Clemency recommendations by any court member, the military judge, or any other
person

CHAPTER FIVE  Criminal and Military Justice 113



ReviEw
- The type of appellate review depends upon the adjudged sentence and type of court-martial

- In cases where a punitive discharge is adjudged, the discharge cannot be ordered executed
until appellate review is completed

-~ Members are placed in mandatory excess leave (nonpay) status in cases where a punitive
discharge is approved by the convening authority and confinement, approved by the
convening authority, has been completed. When no confinement is adjudged, and a
punitive discharge is approved, excess leave should start when the convening authority
takes action.

-- The convening authority, or successor, must take additional action to execute the puni-
tive discharge after appellate review has been completed

- Ajudge advocate will conduct a review of all summary courts-martial, special courts- martial
that do not include a punitive discharge or one year confinement and cases in which appel-
late review as described below has been waived. No review is required on cases where the
accused was acquitted on all charges.

-~ The Judge Advocate General is the review authority in general courts-martial where
the sentence does not include death, punitive discharge, or confinement for one year
or more. The Judge Advocate General may elect to certify any case he/she reviews to

the Air Force Court of Criminal Appeals (AFCCA).

-~ Unless appellate review is waived by an accused, the AFCCA automatically reviews all
cases involving sentences of death, punitive discharge, or confinement of one year or
more. The AFCCA reviews both legal and factual sufficiency.

-- After review by the AFCCA, the Court of Appeals for the Armed Forces (CAAF) may
elect to review any case. Review is automatic in death penalty cases and cases certified
to the court by The Judge Advocate General of each service. The CAAF reviews only
questions of law and legal sufficiency.

-~ Cases actually reviewed by the CAAF may be considered for review by the Supreme
Court of the United States

REFERENCES:

Rule for Courts-Martial 1101-07, 1201-05 (2012)

UCM] arts. 57(a), 58(b), 60, 66-69 and 76a

AFI 51-201, Administration of Military Justice (6 June 2013)
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TotaL Force: RESerVE AND NATIONAL GUARD FORCES

TotaL Force ConcepT (AIr Reserve CompoNENT, ARC)

- In 1973, Total Force policy was established, calling for a mix of active and reserve compo-
nent forces to ensure maximum military capability is achieved at minimum cost. There are
three overarching groups of reserve forces personnel.

-~ Ready Reserve: Main component is the Selected Reserve
--- Can be units or individuals

--- Includes all Air National Guard personnel

-~ Standby Reserve: Members maintain afliliation without being in Ready Reserve; not
in units, not required to train

-~ Retired Reserve: Subject to recall by SecAE. Retired Reserve over 60 years of age or
who have served more than 30 years will not be recalled under any circumstances.

AR Force Reserve

- Mission: To provide citizen Airmen to defend the United States and protect its interest
through air and space power

- Primary reserve categories:

-~ Category A: (assigned to a stand-alone reserve unit)

--- Assigned to and train on weekends as a reserve unit, such as an airlift group or

fighter wing

--- Commanders and supervisors with questions about how to handle alleged miscon-
duct involving Category A reservists should contact their unit staff judge advocate
(SJA). In addition, they may contact HQ AFRC/JA at Robins Air Force Base,
Georgia.
--  Category B: (assigned/train as an individual; backfill active duty members)

--- Individual mobilization augmentees (IMAs)

--- Attached to active duty organizations worldwide
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--- Commanders and supervisors with questions about how to handle alleged mis-
conduct involving category B (IMA) reservists should contact their wing SJA.
In addition, they may contact HQ AFRC/JA at Robins Air Force Base, Georgia.

- Annual Membership Requirements:

-~ Category A Reservists

--- 48 unit training assembly (UTA) periods (also known as inactive duty for training
(IDT) status); four periods per weekend for a total of twelve weekends per year

--- 15 active duty for training (ADT) days

--  Category B Reservists (IMAs)

--- 24 IDT periods per year (2 IDT periods per day for a total of 12 days per year)
--- 12-14 annual tour (AT) active duty days per year
- Fulltime Management:

-~ Air reserve technicians (ARTs) or military technicians (MTs) are Title 5 federal civilian
employees with a “condition of employment” requiring they maintain active reserve
membership in a reserve unit. If they lose reserve status, they usually lose Title 5 civilian
employee status, which normally results in removal for failing to meet a condition of
employment.

-- Active duty personnel
--- AGRs (Active Guard/Reserve): Reserve personnel on extended active duty for

more than 180 days (often four or six years) who provide full-time support to Air
Force Reserve units
--- Air Force active duty personnel

- Federal civil service employees

- UCMJ Jurisdiction: Reserve personnel are subject to the UCM] while in active status (ADT
or full-time active duty) or inactive duty for training status (UTAs or IDTs)
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AIR NATIONAL GUARD
- Dual mission based upon Militia Clause of U.S. Constitution, Article 1, Section 8

-~ Federal Status: Title 10 of the United States Code
-~ State Status: Title 32 of the United States Code (e.g., disaster relief, riot control, etc.)
- Annual Membership Requirements: 48 UTAs (12 weekends) and 15 ADT days
- Full-time Support:
--Active duty personnel
--- AGRs: ANG personnel on active duty; same as for Air Force Reserve
--- Active duty Air Force advisors
-- Air National Guard technicians or military technicians (MTs) are federal civilian employ-
ees who occupy technician positions. They must be members of both state guard and
federal civil service. If they lose one status, they lose the other.
--  State civilian employees
- UCM] Jurisdiction: ANG personnel are only subject to the UCM] when “in federal status”
art. 2(a)(3), UCM]J, which requires being on Title 10 orders (either ADT, full-time active
duty, or called up for federal service). In any other status, such as Title 32 training or state
service only the state has jurisdiction.
REFERENCES:
10 U.S.C. § 10216-18 (2011
10 U.S.C. § 12301, et seq. (2004)

32 U.S.C. § 709 (20006)
DoDI 1205.18, Full-Time Support (FTS) to the Reserve Components (12 May 2014)
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REeAsSIGNMENT TO THE INDIVIDUAL READY RESERVE

The Individual Ready Reserve (IRR) is a manpower pool consisting of individuals who have
had some training and who have served previously in the Active Component or in the Selected
Reserve. Members may voluntarily participate in training for retirement points and promotion.
Transfers to the IRR may be involuntary or voluntary.

INVOLUNTARY REASSIGNMENT

- Involuntary reassignment from the Ready Reserve for cause is generally inappropriate. Use
involuntary reassignment only as a last resort. Initiate involuntary reassignment for cause or
derogatory reasons only after all appropriate disciplinary and/or administrative actions have
been taken and documented. Consider exceptions to these policies on a case-by-case basis.

- If administrative discharge is warranted, process IAW AFI 36-3209

- 'The unit commander will examine and evaluate any information received that indicates a
member should be considered for involuntary reassignment

-~ If the commander determines grounds exist to warrant initiation of involuntary reas-
signment action, a memorandum of notification (MON) is sent to the member in
accordance with AFI 36-2115. A sample MON is provided in the AFI at Attachment

5, and includes a list of information which must be provided to the member.

--- When feasible, the MON should be personally delivered to the member. The
delivering official must obtain a written acknowledgement of receipt, and a sample
is provided at Attachment 6. If the member refuses to acknowledge receipt, the
delivery official makes an annotation to that effect on the receipt, including the date
and time of delivery of the notification. The receipt should be kept in the case file.

--- When personal delivery is not feasible, the unit should send the MON by certified
mail, return receipt requested, to the member’s last known address. If attempts to

deliver the MON by certified mail are unsuccessful, send the MON by first class
mail using the format at Attachment 7.

--- If the postal service returns the MON without indicating a more current address,
file the returned envelope in the case file and request verification of last permanent
mailing address from the postmaster using the format at Attachment 8. If an
address correction is received, send the MON to the member at that address. If
all attempts to deliver the MON by certified and first class mail are unsuccessful,
complete the Affidavit of Service by Mail at Attachment 9.
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-~ The member must be allowed 15 calendar days to consult with legal counsel and
submit statements or documents on their behalf. The commander reviews any matters
submitted by the member and determines whether or not to continue involuntary
reassignment action.

-- If the commander elects to continue involuntary reassignment action, the case file
must be processed through the servicing staff judge advocate and chain of command
to the approval authority. The approval authority reviews the case, approves or denies
the reassignment and notifies the member.

- Itisin the best interest of both the Air Force and the member to process the case as expedi-
tiously as possible. Commanders should monitor the process to ensure cases are processed
without undue delay.

VoLUNTARY REASSIGNMENT
- Members no longer desiring to actively participate in the Air Force Reserve may choose to

be reassigned to the IRR

-~ Members may request reassignment to the IRR by submitting AF IMT 1288 or a
personal letter to the unit commander

-~ 'The wing commander or equivalent is the approval authority for voluntary requests

-~ Any commander in the chain of command may disapprove a request for reassignment.
The commander must notify the member and give the reasons for the disapproval.

--  Commanders must deny voluntary requests for reassignment to ARPC resource pools
(IRR, Standby Reserve, or Retired Reserve) when discharge is more appropriate

- Once approved by the approval authority, processing of the request will take a minimum
of 180 days unless the member provides written justification for a waiver

REFERENCES:

AF1 36-2115, Assignments within the Reserve Components, (8 April 2005) Certified Current
2 May 2008

AFI 36-3209, Separation and Retirement Procedures for Air National Guard and Air Force
Reserve Members, (14 April 2005), Incorporating Through Change 3
(20 September 2011)
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AcTive GUARD/RESERVE CURTAILMENTS

The Active Guard Reserve (AGR) Program was established by Title 10, United States Code,
and is administered by Air Force Instruction 36-2132, Full-Time Support (F1S) Active Guard
Reserve (AGR) Program.

- Initial entry into the AGR Program is by individual application for selection for assignment.
Initial tours are normally for four years, and personnel are normally reviewed by the AGR
Review Board for possible entry into the AGR Career Program, which could lead to a
military retirement.

- A voluntary release from an AGR tour is referred to as a curtailment

- AGRs may request a curtailment of an AGR tour based on position realignment, personal
hardship, or other valid reasons

- AGRs submit a curtailment request through the chain of command to arrive at AF/
REAMO no later than 180 days prior to requested date of separation (DOS)

--- Exceptions to the 180-day rule will be considered on a case-by-case basis

--- Curtailment packages must contain a written request with justification, a requested
DOS, copy of aviator continuation contract (if applicable), copy of current assign-
ment order, and coordination from the immediate supervisor and commander

--- Curtailment packages must contain the following: detailed written request with
justification and requested date from the member and appropriate supervisor and
commander endorsements through appropriate chain of command. Additionally,
the package must include a copy of the last reassignment order.

--  AF/REAMO will process the request for the Deputy, AF/RE, approval or disapproval

- Normally an AGR must serve at least two years of his/her current assignment and complete
applicable service commitments before being approved for early release

- Curtailment requests will be reviewed for compliance with AFI 36-2131, Administration
of Sanctuary in the Air Force Reserve Components

REFERENCES:

DoDI 1205.18, Full-Time Support (FTS) to the Reserve Components (12 May 2014)

AFI 36-2131, Administration of Sanctuary in the Air Force Reserve Components (27 June 2011)
AFI 36-2132, Full-Time Support (FTS) to the Air Force Reserve (23 March 2012)
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MoBILIZATION AUTHORITY

Federal law authorizes the involuntary mobilization of Reservists by the President and Service

Secretaries in a time of war. To the extent possible given operational considerations, Reserve

forces shall be activated with the consent of the individuals being called to active duty. It is

Department of Defense policy that units and individuals of the Ready Reserve ordered to active

duty without their consent shall be kept on active duty no longer than absolutely necessary.

PResIDENTIAL MoOBILIZATION

10 U.S.C. § 12304 permits the President to authorize the involuntary mobilization of
members of the Selected Reserve (including the ANG) and the Individual Ready Reserve
(IRR) for a period not to exceed 270 days

Under this authority no more than 200,000 members of the Selected Reserve and the IRR
may serve on active duty at any one time

The President may activate Reservists under this provision of the law without approval
from Congress

-- The President is required to notify Congress within 24 hours of such mobilization

-- 'This authority has been used to mobilize Reservists during the earlier part of the
Persian Gulf War (1990-1991), during the intervention in Haiti (1994-1996), during
the Bosnian peacekeeping mission (1995-2004) and during the low intensity conflict
with Iraq (1998-2003)

ParTIAL MOBILIZATION

In time of national emergency declared by the President, 10 U.S.C. § 12302 permits the
Service Secretaries to authorize the involuntary activation of members of the Ready Reserve
under their jurisdiction for a period not to exceed 24 consecutive months

Not more than 1,000,000 members of the Ready Reserve may be on active duty, without
their consent, under this section at any one time

-~ Although Reservists may be mobilized under this provision of law without approval
from Congress, the Secretary of Defense is required to make annual reports to the
House and Senate Armed Services Committees on the policies and procedures used to
implement this authority

-- This authority was used to mobilize Reservists during the later part of the Persian Gulf
War (1991) when the Presidential authority was no longer sufficient to activate the
number of Reservists needed
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-~ President George W. Bush invoked this authority in the aftermath of the September
11, 2001, terrorist attacks; this authority has been used to mobilize Reservists for
Operations Noble Eagle, Enduring Freedom and Iraqi Freedom

FuLL MosiLizATION

- In time of war or national emergency declared by Congress, 10 U.S.C. § 12301 (a) permits
the Service Secretaries to authorize involuntary activation of any member of the Reserve
Components under their jurisdiction

- 'There is no limit on the number of Reservists which may be ordered to active duty under
this provision

- Reservists may be kept on active duty for the duration of the war or emergency and for six
months thereafter

- A member on an inactive status list or in a retired status may not be ordered to active duty
under this subsection unless the Department of Defense determines there are not enough
qualified Reserves in an active status who are readily available

PuBLISHING ORDERS
- Accurate records are vital to ensuring proper credit for benefits earned by Reserve members

- To ensure Reservists receive proper credit for qualifying active duty service, it is imperative
that all active duty orders (MPA and RPA) include a reference statement providing the
appropriate section of law under United States Code by which a member is ordered to
active duty

REFERENCES:

10 U.S.C. § 12301, et seq.

DoDD 1235.10, Activation, Mobilization and Demobilization of the Ready Reserve
(26 November 2008), Incorporating Change 1 (21 September 2011)

SecDef Memorandum, “Utilization of the Total Force,” (19 January 2007)

HQ USAF/RE Memorandum, “Guidance for Publishing Orders with Title 10 Authority
Documented” (16 December 2009)
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ReTurN oF MiLITARY PERSONNEL, EMPLOYEES, AND FAMILY MIEMBERS
FROM OVERSEAS FOR TRIAL

Congress requires the Armed Services to have uniform regulations for delivering military mem-
bers accused of a crime to civil authorities. The DoD regulations requires cooperation with
federal and state officials who request assistance to enforce court orders, which are the subject
of a felony charge, felony conviction, and contempt or show cause orders. Air Force policy is
as follows:

- Air Force members, civilian employees, and family members are expected to comply with
orders issued by a federal or state court of competent jurisdiction unless noncompliance
is legally justified. Members and employees who persist in noncompliance are subject to
adverse administrative action, including separation for cause.

- Air Force officials will ensure that members, employees, and family members, do not use
assignments or officially sponsored residences outside the United States to avoid complying
with valid court orders

Procepure: REQUEST FOR MILITARY MEMBERS WHO ARE OVERSEAS

- When federal, state, or local authorities request delivery of an Air Force member who is
stationed outside the United States and who is convicted of, or charged with, a felony or
who is sought for the unlawful taking of a child, he or she will normally be expeditiously
returned to the United States for delivery to the requesting authorities. The OPR for this
process is the Air Force Legal Operations Agency (AFLOA/JAJM).

-~ Requests for delivery of military members to state or local authorities must be accompa-
nied by a warrant or a representation by a federal marshal or agent that such a warrant
has been issued

-~ Before taking action to return a member under these circumstances, the member must
be afforded an opportunity to show legitimate cause for noncompliance

-~ The Judge Advocate General (TJAG) may direct return for less serious offenses when
deemed appropriate under the facts and circumstances of a particular case

-~ Return is not required if the controversy can be resolved without returning the member
to the United States

-~ If approved, member receives permanent change of station (PCS) orders from the Air

Force Personnel Center (AFPC) with an assignment to an installation as close to the
requesting jurisdiction as possible
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-~ Requesting authorities will be notified of member’s new assignment, port of entry, and
estimated time of arrival

- Arequest for return of a member to the United States by civilian authorities may be denied
if any of the following exist:

-- The member’s return would have an adverse impact on operational readiness or mission
requirements

-~ An international agreement precludes the member’s return

-~ The member is subject to foreign judicial or court-martial proceedings or a military
department investigation

-~ The member shows satisfactory evidence of legal efforts to resist the request or other
legitimate causes for noncompliance

-- Other unusual facts or circumstances warrant a denial

- Commanders send recommendations for denial through their legal office to AFLOA/
JAJM, SAF/GC, and SAF/MI. The Under Secretary of Defense for Personnel and Readiness
(USD/P&R) is the decision authority.

- Requests must be processed expeditiously. A delay of up to 90 days may be granted by
TJAG if any of the following apply:

-~ Efforts are in progress to resolve the controversy without the member’s return

-- Additional time is required to permit the member to provide satisfactory evidence of
legal efforts to resist the request or show legitimate cause for noncompliance

-~ Additional time is needed to determine the mission impact of the member’s loss or
impact on any international agreement, foreign judicial proceeding or ongoing military
department investigation or court-martial

-~ Other unusual facts or circumstances warrant delay

ProceDURE: EMPLOYEES OR FAMILY MEmBERS WHO ARE OVERSEAS

- Upon receipt of a request for assistance from federal, state, or local authorities for custody
involving noncompliance with a court order—such as arrest warrant, indictment, informa-
tion, or contempt violation involving the unlawful removing of a child. After exhausting all
reasonable efforts to resolve the matter without the employee or family member returning
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to the United States, the commanders shall strongly encourage the employee or family
member to comply.

- If an employee does not comply, the commander shall consider imposing disciplinary
action including removal against the employee. If a family member does not comply, the
commander shall consider withdrawing command sponsorship of the family member.

REFERENCES:

DoDI 5525.09, Compliance of DoD Members, Employees, and Family Members Outside the
United States with Court Orders (10 February 2006)

DoDI 5525.11, Criminal Jurisdiction Over Civilians Employed By or Accompanying the Armed
Forces Outside the United States, Certain Service Members, and Former Service Members
(3 March 2005)

AFI 51-1001, Delivery of Personnel to United States Civilian Authorities for Trial
(20 October 2006), Incorporating Change 2 (17 December 2012)
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DruG ABUSE

AR Force PoLicy

- Military and civilian personnel are expected to refrain from drug abuse and maintain
standards of behavior, performance, and discipline consistent with the UCM], public law,
and Air Force policy

- 'The illegal use of drugs by Air Force members is a serious breach of discipline that is incom-
patible with Air Force standards. This misconduct places the member’s continued service
in jeopardy and could lead to action resulting in a punitive discharge or an administrative
discharge under other than honorable conditions.

- Civilian employee abusers are given the same consideration and help as employees with

other health problems

DrucG ABuse AND MiLITARY MEMBERS
- Unit Commanders and Supervisor Responsibilities

-~ Observe and document the performance and conduct of subordinates, and direct
immediate supervisors to do the same

- Evaluate potential or identified abusers through the evaluation process of AFI 44-121,
Alcohol and Drug Abuse Prevention and Treatment (ADAPT) Program

-~ Provide appropriate incentives to encourage members to seek help for problems with
drugs without fear of negative consequences

-~ The commander is responsible for and has control of all personnel, administrative, and
disciplinary actions pertaining to members involved in the Air Force ADAPT Program

--  Commander involvement in treatment is critical. The commander provides the author-
ity for treatment when the member refuses to comply with treatment decisions.

- Abuser Identification
- Self-Identification: Members who voluntarily disclose prior drug use or possession
are granted limited protections. Such disclosure may not be used against the member
in UCM] actions or in characterizing an administrative discharge as long as he or she:
--- Is seeking treatment and voluntarily reveals nature and extent of drug involvement

to Commander, First Sergeant, Military Equal Opportunity (MEO) personnel, or
medical authority; and
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--- Has not previously been apprehended for drug involvement; placed under inves-
tigation for drug abuse; ordered to give a urine sample; advised he or she was
recommended for discharge for drug abuse; or entered into drug abuse treatment

--- The limited protection for self-identification also does not apply to disciplinary or
other action based on independently derived evidence (other than commander-
directed drug testing), including evidence of continued drug abuse after the
member initially entered the treatment program

--  Commander Referral: Commanders shall refer a member for assessment when drugs
are thought to be a contributing factor in any incident, such as deteriorating duty
performance, excessive tardiness or absenteeism, misconduct, unacceptable social
behavior; or domestic disturbances/family violence

-~ As a Result of Arrest, Apprehension and Investigation: Commanders who receive
information of this nature must refer the member for a substance abuse assessment if
substance abuse is, or is suspected to be, a contributing factor in any incident

-~ Incident to Medical Care: Medical personnel must notify the commander and the
ADAPT Program Manager (ADAPTPM) if their treatment of a patient reveals proof
of drug use

-~ Random Drug Testing: Positive results mandate a substance abuse evaluation

SuBsSTANCE ABUSE ASSESSMENT
- The ADAPT Program attempts to identify and provide assistance to military members with
drug problems, but the focus of the ADAPT program is prevention and clinical treatment

-~ The ADAPT staff members evaluate all members suspected of drug abuse in order to
help the commander understand the extent of the drug abuse problem and to determine
the patient’s need for treatment and the level of care required

-~ Except in cases of self-identification, personal information provided by the member in
response to assessment questions MAY be used against the member in a court-martial
or considered for characterizing service in an administrative discharge proceeding

- Before the assessment, the patient is advised of the ADAPT program’s nature, the limits
of confidentiality, the relevant Privacy Act provisions, and the consequences of refusing
treatment

- Upon completion of the assessment, the information gathered will form the basis for patient

diagnosis, treatment planning, and delivery of substance abuse services
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- The information is presented to the Treatment Team (TT) so that the TT may develop
and guide the clinical course of treatment. The T'T decides the proper course of action and
treatment plan for the client after examining all the facts presented.

- The TT is generally comprised of:

-~ The commander, the first sergeant, or both who must be involved at program entry,
termination, and any time there are problems treating the patient

-~ 'The patient’s immediate supervisor

- The ADAPTPM

-- A certified substance abuse counselor

-~ The therapist currently involved in patient care
TREATMENT PLAN

- The treatment plan establishes a framework for the patient’s treatment and recovery. The
y
plan documents the treatment’s nature, extent, and goals and is reviewed at least quarterly.

- The ADAPTPM makes the treatment decision after consulting with the TT. The decision
must be made within 15 days after referral to the ADAPT Office.

- Although treatment is available for drug abusers and members’ dependent family members
on drugs, as a practical matter, military members will be processed for separation and

treatment may not be completed

-~ Members being separated are entitled to appropriate medical care, but separation action
will not be postponed because of participation in the ADAPT program

-~ For drug dependent members, at a minimum, the Air Force will provide medical care
and treatment to detoxify them and refer them for continued treatment

- Substance abuse treatment falls into two categories:

- Non-Clinical Services: For those patients not meeting the diagnostic criteria for drug
abuse or dependence

--- At a minimum, they are provided 6 hours of awareness education and additional
counseling can be prescribed. The length of involvement is flexible.
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--- Substance abuse awareness training includes information on Air Force standards,
individual responsibility, and the legal and administrative consequences of abuse

-~ Clinical Services: Used for patients meeting the Diagnostic and Statistical Manual
(DSM)-V diagnostic criteria for drug abuse or dependence

--- 'The level and intensity of the treatment are determined by the ADAPTPM using
criteria developed by the American Society of Addiction Medicine. The ADAPT
program develops procedures to evaluate program effectiveness.

--- Patients are treated in the least restrictive setting possible and the length and
duration of the treatment will vary according to the patient’s needs. Program
requirements will be tailored to the individual and will include awareness educa-
tion. Family involvement is encouraged.

--- Patients must adhere to the treatment plan developed by the TT

--- In appropriate cases, patients may be referred for in-patient treatment to a Sub-
stance Abuse Recovery Center located on several installations. Patients who are
drug dependent may be referred to private institutions.

--- Patients meeting these diagnostic criteria are put on a duty limiting profile for 6
months to give them an opportunity to adapt to the treatment program. The profile

limits their ability to go TDY or PCS.

- Patients successfully complete the program when they meet DSM-V criteria for early full
remission

-~ The TT determines if the patient successfully completes the program or fails
-~ Failure in the program is based on a demonstrated pattern of unacceptable behavior,
inability, or unwillingness to comply with the treatment plan, or involvement in a

substance abuse related incident after initial treatment

-~ Individuals who fail the ADAPT program shall be considered for administrative
separation

MANAGEMENT OF DRUG ABUSERS
- Tools available to the unit commander to manage drug abusers include:

-~ Line of Duty (LOD) Determinations, when appropriate (AFI 36-2910)
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-~ Action involving security clearance, access to classified information, or access to restricted

areas (AFI 31-501)
-~ Personnel Reliability Program (AFMAN 13-501)
-~ Duty assignment review to determine if member should continue in current duties

-~ Unfavorable Information File (UIF) or control roster action based on drug related
misconduct or substandard duty performance (AFI 36-2907)

-~ Separation under AFI 36-3206 and 36-3208 for documented failure to meet standards
(members who fail the ADAPT program due to refusal to cooperate may be separated)

--  Administrative demotion, withholding of promotion, and denial of reenlistment

Drug abuse is incompatible with military service and Airmen who abuse drugs one or more
times are subject to discharge for misconduct under AFI 36-3208

-~ Drug abuse under AFI 36-3208 is the illegal, wrongful, or improper use, possession,
sale, transfer, or introduction onto a military installation of any drug. This includes:

--- Improper use of prescription medication
--- Any controlled substance in schedules I, IL, III, IV, and V of 21 U.S.C. § 812

--- Any intoxicating substance, other than alcohol, introduced into the body in any
manner to alter mood

-~ Evidence obtained through urinalysis or from the member in connection with initial
entry in rehabilitation and treatment may be used to establish a basis for discharge

-~ Generally, a member found to have abused drugs will be discharged unless the member
meets ALL seven of the following criteria:

--- Drug abuse is a departure from the member’s usual and customary behavior

--- Drug abuse occurred as the result of drug experimentation

--- Drugabuse does not involve recurring incidents, other than drug experimentation
--- 'The member does not desire to engage in or intend to engage in drug abuse in

the future
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--- Drug abuse under all the circumstances is not likely to recur

--- Member’s continued presence in the Air Force is consistent with the interest of the
Air Force in maintaining good order and discipline

--- Drug abuse did not involve drug distribution
-- It is the member’s burden to prove retention is warranted under these limited criteria

Druc ABuse AND CIVILIAN EMPLOYEES

- The civilian drug abuse prevention and control program is intended to prevent, reduce,
and control substance abuse; refer employees to appropriate assistance resources; restore
employees to full effectiveness; and train managers, supervisors and employees on how best

to address substance abuse issues

- AFI 44-107, Air Force Civilian Drug Demand Reduction Program, provides policy and
procedures to identify and rehabilitate civilian drug abusers

- All supervisors and personnel must attend training sessions concerning drug abuse, be alert
to the signs of abuse in subordinates, and report actual or suspected drug activity. Local
unions and shop stewards are aware of the regulatory program.

- 'The unit commander consults the Civilian Personnel Office or the legal office regarding civil-
ian employees whose poor performance, discipline, or conduct may be caused by drug abuse

REFERENCES:

DoDI 5210.42, Nuclear Weapons Personnel Reliability Program (PRP) (16 July 2012)

AFMAN 13-501, Nuclear Weapons Personnel Reliability Program (PRP)
(29 May 2015)

AFI 31-501, Personnel Security Program Management (27 January 2005), Incorporating
Through Change 2 (29 November 2012)

AFI 36-2907, Unfavorable Information File (UIF) Program (26 November 2014)

AFI 36-2910, Line of Duty (Misconduct) Determinations (4 October 2002), Incorporating
Through Change 2 (5 April 2010)

AFI 36-32006, Administrative Discharge Procedures for Commissioned Officers (9 June 2004),
Incorporating Through Change 7 (2 July 2013), Including AFGM 23 June 2015

AF1 36-3208, Administrative Separation of Airmen (9 July 2004), Incorporating Through
Change 7 (2 July 2013), Including AFGM 23 June 2015

AFI 44-121, Alcohol and Drug Abuse Prevention and Treatment (ADAPT) Program
(8 July 2014)
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ALcoHoL ABUSE

INTRODUCTION

The Air Force recognizes alcoholism as a disease that affects the entire family. Alcoholism
is both preventable and treatable. The Air Force further recognizes that alcohol abuse
negatively affects public behavior, duty performance, and/or physical and mental health.

-- Treatment is available for alcohol abusers in an effort to minimize the negative conse-
quences of such abuse to the individual, family, and the organization

-- 'The Air Force attempts to provide treatment and restoration to unrestricted duty status
whenever possible. If restoration to duty is not appropriate, transitional counseling is
offered pending separation.

-- In addition to treatment issues, there are a number of other issues surrounding the use
of alcohol, including drunk driving, dramshop liability, and drinking age

The Air Force Alcohol and Drug Abuse Prevention and Treatment (ADAPT) Program
attempts to identify and provide assistance to military members with alcohol problems,
but the focus of the ADAPT Program is prevention and clinical treatment. The ADAPT
Program replaced the Substance Abuse Reorientation and Treatment (SART) Program.

MiLitaArY MEMBERS

Commanders and supervisors have primary responsibility for prevention, early identi-
fication, treatment, and discipline of substance abusers. The commander should do the
following:

-~ Observe and document the performance and conduct of subordinates, and direct the
immediate supervisors to do the same

-~ Evaluate all potential or identified abusers through the evaluation process of AFI 44-121

-~ Provide appropriate incentives to encourage members to seek help for problems with
alcohol without fear of negative consequences

-~ Recognize their responsibility for all personnel including administrative and disciplin-
ary actions pertaining to any of their members involved in the ADAPT program

-~ Understand that their involvement in treatment is critical, and they provide the authority
to implement treatment when the member refuses to comply with treatment decisions
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- Alcohol abusers are identified through several channels, including:

- Self-Identification: The Air Force provides nonpunitive assistance to members seeking
help in dealing with alcohol abuse

--  Commander Referral:

--- Commanders who suspect alcohol abuse shall refer members for evaluation. Com-
manders must refer the member for an evaluation if alcohol is, or is suspected to be,
a contributing factor in any incident. Some instances which could lead to referral
include the following:
---- Deteriorating duty performance
---- Errors in judgment
---- Excessive absenteeism or lateness for duty
---- Misconduct
---- Unacceptable social behavior

---- Incidents involving domestic violence or disturbances

---- Incidents highlighted in DD Form 1569, Incident Complaint Record, involv-
ing alcohol

--- If a commander refers an individual for an evaluation, the member must be

advised of:

---- 'The reason for the evaluation
---- 'The evaluation is not punitive in nature; and

---- The member must report in uniform to the assessment appointment at the
appointed date and time

--- Coordinate with the SJA before directing required drug testing on members
involved in an alcohol-related incident, exhibiting bizarre behavior, or who are
reasonably suspected of drug use. Commanders must order the test within 24
hours of the incident and should attempt to get the individual’s consent prior to
directing the drug test. Blood alcohol tests are encouraged when alcohol is thought
to be a factor in any incident.
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--- 'The commander ensures the member is referred within seven calendar days after
notification of the suspected alcohol incident

--  Incident to Medical Care:

--- Health care providers should be alert for potential indicators of alcohol related
problems

--- Medical personnel must notify the unit commander and the ADAPT program
manager (PM) when a member:

---- Is observed, identified, or suspected to be under the influence of drugs or
alcohol

---- Receives treatment for an injury or illness that may be the result of substance
abuse

---- Is suspected of abusing substances; or
---- Is admitted as a patient for alcohol (or drug) detoxification

SuBsSTANCE ABUSE ASSESSMENT

- ADAPT staff members evaluate all members suspected of alcohol abuse in order to help
the commander understand the extent of the alcohol abuse problem and to determine
the patient’s need for treatment and the level of care required. Except in cases of self-
identification, personal information provided by the member in response to assessment
questions may be used against the member in a trial by court-martial or considered on the
issue of service characterization in an administrative discharge proceeding,.

- Before the assessment, the patient is advised of, among other things, the nature of the
ADAPT Program, the limits of confidentiality, the relevant Privacy Act provisions, and the
consequences of refusing treatment

- Upon completion of the assessment, the information gathered will form the basis for patient
diagnosis, treatment planning, and delivery of substance abuse services

- In cases of driving under the influence (DUI) or driving while intoxicated (DWI), the

ADAPT provider will give the assessment results to the patient’s commander for consid-
eration prior to any decisions by the commander regarding the disposition of such a case
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- The information is presented to the Treatment Team (TT) so that the TT may develop
and guide the clinical course of treatment. The TT decides the proper course of action
for the client after examining all of the facts presented. In particular, the TT develops the
treatment plan.

-~ The TT is made up of:

--- 'The commander, First Sergeant, or both, who must be involved at program entry,
termination, and any time there are problems treating the patient

--- 'The patient’s immediate supervisor

--- The ADAPT PM (who chairs the T'T meetings)

--- A certified substance abuse counselor

--- The therapist currently involved with the care of the patient

--- Any other individuals deemed necessary in some cases, the patient may also be

on the TT

TREATMENT PLAN

- The treatment plan, developed by the TT, is used to establish a framework for the patient’s
treatment and recovery. The plan is individual specific and it documents the nature and
extent of the treatment and the goals of treatment. The plan is reviewed at least every quarter
to ensure effectiveness.

- The ADAPT PM makes the treatment decision after consulting with the TT. The decision
must be made within 15 days after referral to the ADAPT Office.

- Substance abuse treatment falls into two categories:

-~ Non-Clinical Services: For those patients not meeting the diagnostic criteria for
alcohol abuse or dependence

--- At a minimum, they are provided 6 hours of awareness education and additional
counseling can be prescribed. Length of involvement is flexible.

--- Substance abuse awareness education includes, among other things, information

on individual responsibility, Air Force standards, and the legal and administrative
consequences of abuse
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--- Members being separated are entitled to appropriate medical care, but separation
action will not be postponed because of participation in the ADAPT Program

-~ Clinical Services: Used for patients meeting the Diagnostic and Statistical Manual
(DSM)-V diagnostic criteria for alcohol abuse or alcohol dependence

--- 'The ADAPT PM, using criteria developed by the American Society of Addiction
Medicine, determines the level and intensity of the treatment. The local ADAPT
Program develops procedures to evaluate the effectiveness of the program.

--- Patients are treated in the least restrictive setting possible and the length and
duration of the treatment will vary according to the needs of the patient. Program
requirements will be tailored to the individual and will include awareness education
(minimum of 6 hours). Family involvement is encouraged.

--- Patients must adhere to the treatment plan developed by the TT

--- In appropriate cases, patients may be referred for in-patient treatment to one of
several Substance Abuse Recovery Centers which are located on several different
installations

--- Total abstinence is a critical treatment goal, but relapses into drinking behavior
are not uncommon and are to be anticipated. Drinking, by itself, is not grounds
for program failure.

--- Patients meeting these diagnostic criteria are put on a duty-limiting profile for 6
months to give them an opportunity to adapt to the treatment program. The profile

limits their ability to go TDY or PCS.

Patients successfully complete the program when they meet DSM-1IV criteria for early
full remission

-~ The TT makes the determination whether the patient successfully completes the pro-
gram or fails

-~ Failure in the program is based on a demonstrated pattern of unacceptable behavior,
inability or unwillingness to comply with the treatment plan, or involvement in an
alcohol related incident after initial treatment. Individuals who fail the ADAPT Pro-
gram shall be separated from the service.
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MANAGEMENT OF ALCcOHOL ABUSERS

Tools available to unit commanders to assist in managing alcohol abusers include:
-~ Line of Duty (LOD) determination, when appropriate (AFI 36-2910)

-~ Action involving security clearance, access to classified information, or access to restricted
areas (AFI 31-501)

-- Personnel Reliability Program (AFMAN 13-501)
-~ Duty assignment review to determine if member should continue in current duties

--  Unfavorable Information File (UIF) or control roster action based on alcohol related
misconduct or substandard duty performance (AFI 36-2907)

-- Separation under AFI 36-3206 and 36-3208 for documented failure to meet standards
--  Administrative demotion, withholding of promotion, and denial of reenlistment
Orders not to consume alcohol will be valid ONLY if there is a reasonable connection

between the order and military duties. Therefore, such orders must be carefully tailored.
Always consult with your SJA before issuing an order not to consume alcohol.

CiviLIAN EMPLOYEES

The Air Force attempts to prevent, reduce, and control alcoholism and drinking problems
through education and training of employees and supervisors. The Air Force assists employ-
ees in finding rehabilitative services and treatment in an effort to restore civilian employees
to full effectiveness.

AFI 44-121 provides policy guidance and outline procedures to identify and rehabilitate
civilian employees who abuse alcohol

Indicators of possible alcohol related problems include: absenteeism, tardiness for work,
extended lunch periods, unexcused absences, deteriorating job performance, marked changes
in personal appearance, chronic lying, behavioral changes, and misconduct

Under the Rehabilitation Act, alcohol abuse may be a physical handicap that entitles the
employee to special protection. Consult with your SJA and Civilian Personnel Ofhicer.

222 The Military Commander and the Law



LeGAL AsPecTs oF ALcoHOL RELATED Issues
- Drunk Driving

-~ Operation of a motor vehicle while under the influence of alcohol (DUI) or driving
while intoxicated (DWI), on or off the installation, is a serious offense and is incompat-
ible with Air Force standards

--- Military members who commit this offense are subject to punitive action under

the UCM]

--- Civilian employees apprehended for DUI on exclusive or concurrent federal juris-
diction installations are subject to prosecution in U.S. Magistrate Court

--- A DUI conviction, in either state or federal court, will subject the individual to
revocation of on-base driving privileges

-- Individuals identified as alcohol abusers as a result of a DUI/DWI will receive a mini-
mum of 6 hours of awareness education before base driving privileges are reinstated

- Minimum Age

-- The minimum age for purchasing, possessing, or consuming alcoholic beverages on Air
Force installations will be consistent with the law of the state, territory, possession, or
foreign country in which the installation is located. Adults may only furnish alcohol
to minors in accordance with applicable state law.

--- Air Force members who violate these restrictions may be punished under Article
92, UCMJ, for a violation of AFI 34-219, Alcoholic Beverage Program

--- When an entire unit marks a unique or nonroutine military occasion on a military

installation, the minimum drinking age for military attendees at a particular unit
gathering may be lowered
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-~ Military personnel 18 years old or older may purchase, serve, sell, possess, and consume
alcoholic beverages outside the United States, its territories, and possessions unless a
higher drinking-age requirement exists in accordance with applicable status of forces
agreement or country-to-country agreement. A higher drinking age requirement may
also be imposed based on the local situation as determined by the installation com-
mander or the senior on-site unit commander when there is no installation commander.
Coordination with any host commander is required.

- Dramshop Liability

-~ Under the dramshop theory of liability, which is generally a matter of state law, a server

of alcoholic beverages, whether it is an individual, activity, or facility, has a duty to

refuse to serve anyone who is or appears to be intoxicated

-~ Liability may extend to damage the intoxicated person causes to property, others,

and himself
-~ Installations must, among other things:
--- Publish instructions prohibiting serving alcohol to intoxicated persons

--- Ensure each server annotates an AF IMT 971, Supervisor’s Employee Brief, stating
the server is aware of the Operating Instruction and agrees to enforce its provisions

--- Establish controls to protect intoxicated persons and Air Force assets
--- Report alcohol incidents that may lead to government claims to the SJA

--- Not permit personal supplies of alcohol in buildings or grounds that serve alcohol
(i.e., golf course)

--- Not provide coupons for reduced prices on alcoholic beverages
--- May serve complimentary nonalcoholic beverages to designated drivers

- Private organizations may not sell or serve alcoholic beverages on Air Force installations
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REFERENCES:

AFI 31-501, Personnel Security Program Management (27 January 2005), Incorporating
Through Change 2 (29 November 2012)

AFI 34-219, Alcoholic Beverage Program (4 February 2015)

AFMAN 13-501, Nuclear Weapons Personnel Reliability Program (29 May 2015)

AFI 36-2502, Airman Promotion/Demotion Programs (12 December 2014), Incorporating
Change 1 (27 August 2015)

AFI 44-121, Alcohol and Drug Abuse Prevention and Treatment (ADAPT) Program
(8 July 2014)
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Freepom ofF INFORMATION AcT (FOIA)

The Freedom of Information Act (FOIA) is a disclosure statute that permits access to informa-
tion maintained by government agencies. The basic goals of the FOIA are to ensure an informed
citizenry, to serve as a check against corruption, and to help hold the government accountable.
The Act applies to the Department of Defense, Air Force, and other federal executive agen-
cies. Enacted in 1966, FOIA generally provides a right of access to federal executive agency
information, except records (or portions) that are protected from disclosure by one of the FOIA
exemptions listed below.

FOIA EXEMPTIONS
- There are seven exemptions under the FOIA that commonly apply to the Air Force, which
provide a basis for withholding information

-~ Classified information (confidential, secret, top secret). “For Official Use Only” is not
a security classification.

-- Those matters relating solely to the internal personnel rules and practices of the agency
-~ Information exempted by another statute (e.g., drug rehabilitation information)

-~ Trade secrets or commercial or financial information submitted on a privileged or
confidential basis. (e.g., bid contract proposals)

-~ Interior intra-agency documents normally privileged in the civil court context (e.g.,
attorney work-product and pre-decisional policy discussions)

-~ Law enforcement information (e.g., information that would disclose the identity of
confidential informants)

-~ Information in personnel, medical, and similar files which, if disclosed to the requester,
would result in a clearly unwarranted invasion of personal privacy

--- Some examples of personal information which are releasable because there is no
unwarranted invasion of personal privacy are: name, rank, date of rank, gross pay,
present and past duty assignments, future assignments which have been finalized,
office/organizational address, and duty phone number. However, the names and
addresses (postal and/or e-mail) of DoD military and civilian personnel in sensitive
units, routinely deployable units, or assigned in foreign territories are normally
not releasable.

--- Information not normally releasable as an unwarranted invasion of personal privacy
includes home addresses, home phone numbers, and social security numbers
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FOIA RequesTs

- Ifyou receive a FOIA request, immediately take it to the base FOIA office for process-
ing. By law, the agency must respond to the requester within 20 working days of receiving
a perfected FOIA request.

- The FOIA request can be made by “any person,” which has been broadly defined to include
foreign citizens and governments, corporations, and state governments. To comply with
the rules, the request must:

-~ Be in writing (includes requests sent by facsimile, or electronically)
-~ Explicitly or implicitly invoke the FOIA

-~ Reasonably describe the desired record

-- Give assurances to pay any required fees or explain why a waiver is appropriate

FOIA PRrocessING

- Written request received at the base FOIA office is sent to the OPR for initial review
- After initial review, forward to JA for comment

-~ If JA recommends approval, local release authority can approve request and release
information

-~ If JA recommends denial, then a legal review is attached and the case is forwarded
immediately to the initial denial authority (IDA), typically the MAJCOM commander

or designee

- The IDA takes appropriate action. If records are denied, wholly or in part, the IDA tells
requester the reason for the denial and the appeal procedure to follow. The IDA must issue
its decision within 20 working days of receipt of the request by the base FOIA office.

- Appeals are taken to SAF/GCA for resolution after being reassessed by the MAJCOM
FOIA office

- Requester may file suit in federal district court for release of information if the appeal
results in denial

- Agencies are not required to create, compile, or obtain records not in their possession, but

must apply a reasonableness standard if extracting data from an existing record to comply
with the request would be a “business as usual approach”
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- Honoring form or format requests: In making any record available to a person, the agency
shall provide the record in any form or format requested by the person if the record is
readily reproducible by the agency in that form or format. Agencies are required to make
reasonable efforts to maintain their records in forms or formats that are reproducible, and
have an affirmative duty to search for records in electronic form or format.

- Multi-track processing is authorized if the number of pending requests or complexity of a
request precludes response within the statutory 20 working day limit. All tracks operate on
a first-in, first-out system. If the base FOIA office determines a request is not eligible for its
fastest track, it must give the requester the opportunity to limit the scope of the request.

-~ Simple Requests: Ones that clearly identify the requested records, have few responsive
records, deal with only one installation and, generally, one OPR, and do not involve
Privacy Act, classified, or deliberative process materials

-~ Complex Requests: Ones that include massive responsive records, cause significant
impact on units, require coordination from multiple offices, or include material that
is classified or privileged, or originated from a non-government source

--  Expedited Track: Agencies are required to promulgate regulations providing for expe-
dited processing of requests for records if the requester demonstrates a “compelling
need.” Agencies must notify expedited processing requesters whether the request has been
granted within 10 calendar days. Denial of a request for expedited processing, whether
initially or on appeal, is subject to judicial review. A “compelling need” means failure to
receive the records in an expedited manner reasonably poses an imminent threat to the
life or physical safety of an individual. Agencies may process “urgently needed” material
in the expedited track after “compelling need” requests have been fulfilled.

ELecTrONIC READING Rooms

- Installation commanders must establish electronic reading rooms on the installation web
site and make frequently requested records—records requested three or more times per
quarter, within reason—available through links in the reading room site

- Certain records, such as policy statements, created on or after 1 November 1996, must be
made available electronically in a public reading room within one year of creation
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REFERENCES:

Freedom of Information Act, 5 U.S.C. § 552 (2009)

DoDD 5400.07, DoD Freedom of Information Act (FOIA) Program (2 January 2008)

DoD 5400.7-R_AFMAN 33-302, Freedom of Information Act Program (21 October 2010),
Incorporating Change 2 (22 January 2015)
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Privacy AcT

The Privacy Act (PA) is designed to accomplish several purposes. Primarily, it limits the govern-
ment’s ability to collect information about an individual to those instances authorized by law
or executive order and necessary for government business. The PA also authorizes individuals
to access records maintained on them by the government and to correct factual errors in those
records. The PA only governs activities of the federal executive branch of government.

Basic STRUCTURE OF PA SYSTEMS
- Every system of records must be listed in the Federal Register before information may
be collected

-- A system of records contains information on individuals that is retrieved by the indi-
vidual’s name or personal identifier, such as a Social Security Number. All systems of
records must have a PA warning on them.

-~ System of records developers and managers must perform privacy impact assessments
before creating a system of records or modifying information contained in a system
of records

-~ Do not place PA information in areas where individuals without an official need to
know will have access (including common drives on computer systems)

-~ Personal notes maintained by a supervisor as memory aids at her own initiative are not
considered a system of records, even if maintained by name or personal identifier, unless
the records are required by command policy or regulation, or the supervisor shows the
records to other agency personnel

- Contractors who maintain systems of records for an executive agency are bound by the PA

- Before being required to provide information for a system of records, an individual must
be given the opportunity to read the privacy act statement (PAS) for the system of records;
the PAS appears in the Federal Register listing for the system of records and can be posted
as a sign or printed and handed to the individual. The PAS may also be verbally told to
the individual. It includes the authority for collecting the information, whether disclosure
is voluntary or mandatory, routines uses of the information, and the consequences of not
providing the information, if any.
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DiscLosuRE PROCEDURES
- To the Individual Subject of the Record

Subjects of PA records and their designated representatives may request copies of

their records
--- Individuals do not need to state a reason for requesting access
--- System managers must verify the requester’s identity

Requesters must describe the records they are seeking—*“all records on me” is not
sufficient—system managers may ask for clarification

Requesters may not use government resources to create or send their request
If records will be released, the system manager must notify the sender within 10 work
days and provide access to the record within 30 work days of receiving the request.
The system manager may take up to 20 work days to determine whether release is
authorized if he notifies the requester of the reason for the delay within 10 work days.
The requester may have to pay fees if the record exceeds 100 copied pages
Denials
--- For a record to be denied, it must be covered by an exemption
---- Only specific documents in the record covered by the exemption may be denied
---- Segregate non-exempt documents and release them
--- Third-party information contained in the record may be redacted depending on
the nature of the information and its relevance to the record; always contact your

servicing legal office for guidance on releasing third party information in a PA record

--- System managers send recommendations for denials to their servicing legal office
and PA office for review within five days of receiving the request

--- MAJCOM commanders take action on recommended denials
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--  Commonly encountered limits on release to the subject of record are as follows

--- Do not release information collected in anticipation of civil litigation or created
as attorney work product

--- Have medical records reviewed by a doctor before release; if the doctor determines
disclosing the records could cause mental harm or hardship to the requester, ask the
requester for the name of a physician to whom the records can be sent. Include a
letter to that physician with the records explaining the reviewing doctor’s basis for
not disclosing the records directly to the requester. Consult AFI 41-210, Tricare
Operations and Patient Administration Functions and DoD 6025.18-R, DoD Health
Information Privacy Regulation for additional guidance regarding medical records.

- To Third Parties

-~ The PA requires written consent from the subject before releasing information unless
an exception applies

-~ Exceptions allowing disclosure to third parties without subject consent
--- To DoD employees with an ofhicial need to know
--- Disclosure is required by the Freedom of Information Act (FOIA)

--- To agencies outside DoD, if consistent with the routine uses listed in the Federal
Register’s system of records notice

--- To the Bureau of the Census

--- Compilations of statistical data where individual data is not identifiable

--- To the National Archives and Records Administration for permanent storage
--- To a federal, state, or local agency for civil or criminal law enforcement action

--- To an individual or agency requiring the information for compelling health or
safety reasons

--- To the Congtress

--- To the Comptroller General
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--- To a court of competent jurisdiction in response to a court order from a judge
--- To a consumer reporting agency, if allowed by system of records notice

SpeciAL HANDLING REQUIREMENTS
- Medical Records of Minors

-~ If overseas and the minor is between ages 15 and 17 do not release a minor’s medical
records to the minor’s parents or legal guardians without court order or consent from
the minor, if regulation or statute provides for confidentiality of the records and the
minor has asked for confidentiality

--If within the territorial United States, state laws may limit parental access to medi-
cal records of their children. Consult with your servicing legal office for compliance
requirements.

- When transmitting PA material using e-mail, the sender must include a warning that the
e-mail contains PA material and is FOUO at the beginning of the message and include
“FOUQ?” at the beginning of the subject line

- Do not place PA material on Internet sites accessible by individuals without an official
need to know the information

- Violations

-~ Subjects may file suit in civil court to gain access to PA materials and correct errors in
those materials. The court may award attorneys fees, court costs, and damages.

--  Individuals may be criminally prosecuted for willful, unauthorized disclosures of PA
information or maintenance of an unauthorized system of records. This is a misde-
meanor offense carrying a maximum fine of $5,000.

REFERENCES:

Privacy Act of 1974, 5 U.S.C. § 552a (2010)

DoD 6025.18-R, DoD Health Information Privacy Regulation (24 January 2003)
AFI 33-332, Air Force Privacy and Civil Liberties Program (12 January 2015)

AFI 41-210, Tricare Operations and Patient Administration Functions (6 June 2012)
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ARMY AND AIR FORCE EXCHANGE SERVICE AND CoMMISSARY BENEFITS

Although Department of Defense directives and service regulations govern exchange and
commissary benefits, commanders exercise some discretion in granting, suspending, or revok-
ing privileges.

EXCHANGE

- Army and Air Force Exchange Service (AAFES): The establishment of an exchange is
authorized by the Departments of the Army and the Air Force at each installation where
extended active duty military personnel are present and assigned to duty

- An exchange may be established at other locations, such as state-operated National Guard
installations or Reserve Training Centers, provided it is cost-effective

EXCHANGE PRIVILEGES

- Unlimited exchange privileges extend to all uniformed personnel and their family members,
retired personnel and their family members, and others, such as Medal of Honor recipients
and their family members

- Unlimited exchange privileges may be extended to government departments or agencies
outside the Department of Defense (DoD) when:

-- The local commander determines the desired supplies or services cannot be conveniently
obtained elsewhere, and

-~ The supplies or services can be furnished without unduly impairing the service to
exchange patrons

- Limited exchange privileges extend to some government civilian employees and to others,
such as members of foreign military services visiting a military installation

- Innon-foreign areas outside the Continental United States (CONUY), e.g., Alaska, Hawaii,
and Puerto Rico, the responsible commander may extend limited or unlimited privileges to
other personnel or organizations if it is in the best interest of the mission of the command
concerned

- Exceptions involving patron privileges are based on alleviating personal hardships and

may only be granted by the Secretary of the department concerned upon request by the
installation commander through command channels
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Asuse oF EXCHANGE PRIVILEGES
- Exchange patrons are prohibited from abusing privileges, including:

-~ Purchasing items for the purposes of resale, transfer or exchange to unauthorized persons

--  Using exchange merchandise or services in the conduct of any activity for the produc-
tion of income

-~ Theft, intentional or repeated presentation of dishonored checks, and other indebtedness

ComMMANDER AcTIONS WHEN ABUSE OF EXCHANGE PRIVILEGES OCCURS
- When an abuse of privileges occurs, the commander will take prompt disciplinary and other
appropriate action, such as revocation or suspension of exchange privileges

--  Commanders may revoke exchange privileges for any period deemed appropriate,
except the minimum period of revocation is six months for shoplifting, employee
pilferage and intentional presentation of dishonored checks

-- The individual concerned will be provided notice of the charges and the opportunity
to offer rebutting evidence

-~ Onappeal, the commander who revoked the privileges, or the next higher commander,
may reinstate exchange privileges for cogent and compelling reasons

CommissARY PRIVILEGES

- The DoD operates commissaries as an integral element of the military pay and benefits
system and as an institutional element to foster the sense of community among military
personnel and their families. The intent of patronage is to provide an income effect ben-
efit through savings on food and household items necessary to subsist and maintain the
household of the military family.

- Authorized Patrons
-~ Several classes of individuals are authorized commissary privileges by regulation, includ-
ing active duty and their dependent family members, retired personnel and their
dependent family members, reservists and others
-~ Atoverseas locations, military commanders or Secretaries of military departments may

extend commissary privileges to certain individuals and groups of individuals, provided
it is without detriment to the ability to fulfill the military mission
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- Restrictions on Purchases

- Authorized personnel may not sell or give away commissary purchases to individuals
or groups not entitled to commissary privileges

-~ Personnel are prohibited from using commissary purchases to support a private business
- Sanctions for Violating Restrictions on Purchases
-~ Suspension of commissary privileges or permanent revocation of commissary privileges

-~ Disciplinary action under the UCM], civil service, or other pertinent regulations or
agreements should be taken against the individual if the violations warrant such action

APPOINTING AGENTS FOR AUTHORIZED USERS
- The wing commander can extend use of the exchange and commissary to an agent of an
authorized user, when the user is not capable of shopping

REFERENCES:

DoDI 1330.17, DoD Commissary Program (18 June 2014)

AFI 34-211(1), Army and Air Force Exchange Service Operations (30 July 2008), Certified
Current 22 December 2011
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DRIVING PRIVILEGES

Driving on a military installation, whether in a government owned vehicle (GOV) or a privately
owned vehicle (POV) is a privilege granted by the installation commander or designee. This
authority may be delegated to the vice commander, mission support group commander, or other
appropriate official not occupying a law enforcement, investigative, or other position raising
the appearance of a conflict of interest.

OPERATING A POV ON THE INSTALLATION
- A person must do the following in order to drive on an Air Force installation:

-~ Comply with all laws and regulations governing motor vehicle operations on base
-~ Comply with installation vehicle registration requirements

-~ Possess, produce on demand, and comply with restrictions contained in a valid state
driver’s license (or host nation/ SOFA license); possess and produce on demand proof
of ownership or state registration; properly display vehicle safety inspection stickers,
if required

--  Comply with the minimum requirements of the motor vehicle insurance laws and
regulations in the state where the installation is located

IMpLIED CONSENT
- When operating a motor vehicle on a military installation, a driver gives implied consent
in a number of areas

-~ Consent to test for the presence of alcohol or drugs in their blood, on their breath,
and in their urine, provided there is a lawful stop, apprehension, or citation for any
impaired driving offense committed while driving or in physical control of a motor
vehicle on a military installation

-~ Consent to the removal and temporary impoundment of their POVs if it is (1) ille-
gally parked; (2) interfering with traffic operations; (3) creating a safety hazard; (4)
disabled by accident or incident; (5) abandoned; or (6) left unattended in a restricted
or controlled access area

SUSPENSION

- 'The installation commander can administratively suspend or revoke installation driving
privileges. A suspension up to 12 months may be appropriate if a driver continually vio-
lates installation parking standards, or habitually violates other nonmoving standards. The
installation commander will immediately suspend installation driving privileges pending
resolution of an intoxicated driving incident under any of the following circumstances:
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-~ Refusal to take or complete a lawfully requested chemical test for the presence of alcohol
or other drugs in the driver’s system

-~ Operating a motor vehicle with blood alcohol content (BAC) or breath alcohol content
(BRAC) of 0.10 percent by volume or higher, or in excess of the applicable BAC or
BRAC level in the local civilian jurisdiction, whichever is applicable

-~ Receipt of an arrest report or other official document reasonably showing an intoxicated
driving incident occurred within a reasonable time period

RevocaTioN
- The installation commander will immediately revoke driving privileges for a period of not
less than one year in any of the following circumstances:

-- A person is lawfully detained for intoxicated driving and refuses to submit to or com-
plete tests to measure blood alcohol or drug content

-- Conviction, nonjudicial punishment, or a military or civilian administrative action
resulting in the suspension or revocation of a driver’s license for intoxicated driving

--  The installation commander determines an immediate revocation is required to preserve
public safety or the good order and discipline of military personnel

PROCEDURES

- Apoint system is used on-base to provide a uniform administrative device to supervise traffic
offenses impartially. Points are assessed for violations of motor vehicle trafhic regulations
for on-base and off-base traffic offenses. Certain procedural guidelines apply before an
individual’s driving privilege may be suspended or revoked.

-~ The individual has the right to a hearing before a designated hearing officer. The
individual must be notified of his/her right to a hearing, but it is only held if the
individual requests it within the prescribed time period.

-- A suspension for a driving while intoxicated offense may be effective immediately if
based on reliable evidence. Such evidence can include witness statements, a military or
civilian police report, chemical test results, refusal to complete chemical testing, video
tapes, written statements, field sobriety test results, or other evidence.

- Civilian offenders may be prosecuted in Federal Magistrate’s Court for on-base traffic
offenses. Installation commanders are authorized to prescribe installation traffic rules.
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REFERENCES:

AFI 31-101, Integrated Defense (FOUO) (8 October 2009), Incorporating Change 2
(7 March 2013)

AFI 31-218(1), Motor Vehicle Traffic Supervision (22 May 2006), Including AFGM 10 March
2015

AFMAN 31-116, Air Force Motor Vebicle Traffic Supervision (9 May 2012)
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DEBARMENT

Installation commanders have broad authority to control activities on their installations, including

the authority to remove or exclude any person whose presence on the installation is unauthorized

or disrupts good order and discipline. This authority enables a commander to fulfill his/her

responsibilities to protect personnel and property, to maintain good order and discipline, and to
% % % g

ensure the successful, uninterrupted performance of the Air Force mission.

ComMANDER’s RESPONSIBILITIES AND OPTIONS

An installation commander’s decision to remove or exclude a person from the installation
is subject to judicial review

- However, the decision is given substantial deference and will not be overturned unless
proven to be arbitrary or capricious

-~ An illegal debarment could subject a commander to personal civil liability in a lawsuit

An installation commander may not delegate to a subordinate the authority to debar an
individual from an installation

WHo I1s SusJEcT TO DEBARMENT?

Members of the armed forces are not normally debarred. Service members being invol-
untarily separated may, in conjunction with their discharge, be debarred for good cause

Civilians may be debarred from a military installation

Dependent family members and retirees may be debarred, but they must be granted access
for medical care (a statutory right—10 U.S.C. §§ 1074, 1076)

Civilian employees may be debarred, but they should be removed from federal service

before being debarred
-~ Otherwise, the employee may still be entitled to collect a salary

-- Check with the Civilian Personnel Office to determine if the local collective bargaining
agreement contains additional due process requirements

Salespersons and businesses may be debarred for misconduct. Misconduct may lead to
debarment of a single agent or an entire firm.
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- Contractor employees may be debarred for misconduct. Contractor employees with security
clearances are not entitled to greater protection from debarment.

-~ Possession, distribution, or use of drugs is commonly used as a good cause for debar-
ment, while exceeding weight standards, on the other hand, would not be a good reason

PROCEDURAL REQUIREMENTS

- A person who is debarred from an installation should be notified, in writing, that he or
she is prohibited from entering the installation. The notification (debarment letter) should
state the reason for and period of the debarment.

- Determining the debarment period is a matter of discretion

--  The commander should consider the individual, the reason for the debarment, and
the need for good order, discipline, and security. The bottom line is what is reasonable
given all the circumstances.

-~ The length of the debarment period should be stated on the notification letter. The
commander may debar an individual for a specific length of time or, in appropriate
cases, the debarment may be for an indefinite period of time.

- 'The individual can ask the installation commander to lift the debarment at any time,
regardless of whether the debarment is for a set period or indefinite

- A copy of the debarment letter should be hand-delivered to the individual or sent by
certified mail to ensure a record of receipt

- An individual who enters an installation after receiving notice of debarment from the
installation commander is subject to federal criminal prosecution under Entering Military
Naval or Coast Guard Property, 18 U.S.C. § 1382. Maximum penalty for violation of the

law is six months confinement and a $500 fine.

REFERENCES:

Entering Military, Naval or Coast Guard Property, 18 U.S.C. § 1382 (1994)

DoDI 5200.08, Security of DoD Installations and Resources and the DoD Physical Security
Review Board (PSRB) (10 December 2005), Incorporating Change 2 (8 April 2014)

DTM 09-012, Interim Policy Guidance for DoD Physical Access Control (8 December 2009),
Incorporating Change 5 (3 March 2015)
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FRee SPEECH, DEMONSTRATIONS, OPEN Houses AND HATE GRoOuPS

Air Force commanders have the inherent authority and responsibility to execute the mission,
protect resources, and maintain good order and discipline. This authority and responsibility
includes placing lawful restrictions upon certain demonstration and protest activities.

CoMMANDER RESPONSIBILITIES

- Commanders must preserve the service member’s right of expression, consistent with good
order, discipline and national security, to the maximum extent possible. To properly balance
these interests, commanders must exercise prudent judgment and consult with their staff

judge advocates (SJA).

-- Air Force members may not distribute or post any unoflicial printed or written material
within any Air Force installation without permission of the installation commander

-~ Air Force members may not write for unofficial publications during duty hours

-~ Military personnel must reject participation in organizations that espouse supremacist
causes; attempt to create illegal discrimination based on race, creed, color, sex, religion,
or national origin; advocate the use of force or violence; or otherwise engage in an effort
to deprive individuals of their civil rights
--- Members who actively participate in such groups or activities are subject to adverse

administrative and disciplinary action, including separation and punishment under

the UCM]J

--- Mere membership in these groups is not prohibited; however, membership must be
considered in evaluating or assigning members, particularly supervisory positions

- Air Force members may complain and request redress of their grievances under Article 138,
UCM]J, and through the inspector general complaint system. They may also petition any
member of Congress without fear of reprisal.

CONTROLLING OR PROHIBITING DEMONSTRATIONS AND PROTEST ACTIVITIES

- Commanders may also take measures to control or prevent demonstrations and protest
activities within the installation
--  Demonstrations or related activities on an Air Force installation may be prohibited if:

--- 'They interfere with mission accomplishment, or

--- They present a clear danger to loyalty, discipline, or morale of service members
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-~ No one may enter a military installation for any purpose prohibited by law or regulation,
or reenter an installation after having been barred by order of the installation commander

-~ Air Force members are prohibited from participating in demonstrations when they
are on duty, when they are in a foreign country, when they are in uniform, when their
activities constitute a breach of law and order, or when violence is likely to result.
Members who violate this provision are subject to disciplinary action under Article

92 of the UCMJ.

PouiticaL AcTiviTies BY MEMBERS OF THE AIR FORCE

Air Force members may register to vote and express a personal opinion on political candi-
dates and issues, but not as a representative of the Armed Forces

For a list of prohibited and permitted political activities, see AFI 51-902, Political Activities
by Members of the U.S. Air Force, para 3 and 4

OrPeN House REQUIREMENTS AND RESPONSIBILITIES

An open house where the general public is invited onto the installation does not, in and of
itself, cause the installation to lose its status as “closed” for the purposes of preventing politi-
cal or ideological speech. “Closed” means not a public forum for protests or demonstrations,
such as community parks or sidewalks.

-~ Open houses are for local community relations. Commanders retain the authority to
prevent political or ideological speech or demonstrations on the installation during an
open house.

--  Commanders can prevent or stop political or ideological speech because such speech
creates a danger to loyalty, good order and discipline

--- Commanders need not wait until loyalty, good order or discipline are actually
negatively affected before preventing or stopping the speech

--- Speech that presents such a danger can be prevented at the outset because it presents
such a danger

-~ If a person or group attempts to engage in political or ideological expression or dem-
onstrations on an installation, the commander should escort the offending party or
parties off the installation and issue a barment letter, the violation of which can subject
the offender to criminal penalties

-~ An installation loses its status as “closed” for the purposes of preventing political or
ideological speech or demonstrations ONLY IF the commander allows political or
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ideological speech or demonstrations to occur or by abandoning control over the instal-

lation or parts of it

- Installation commanders should be careful about whom they invite onto the installation
and what they allow those people to do. It is important to work closely with the SJA to
plan open houses so that potential problems can be prevented and to solve free speech
issues should they arise.

REFERENCES:

DoDD 1344.10, Political Activities by Members of the Armed Forces (19 February 2008)

AFI 51-902, Political Activities by Members of the U.S. Air Force (27 August 2014)

AFI 51-903, Dissident and Protest Activities (30 July 2015)

AFI 51-904, Complaints of Wrongs Under Article 138, Uniform Code of Military Justice
(28 July 2015)
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PRIVATE ORGANIZATIONS

DErINITION
- A private organization (PO) is a self sustaining special interest group, set up by people
acting outside the scope of any official position they may have in the federal government

- POsare not integral parts of the military service nor are they federal entities. They are not
nonappropriated fund instrumentalities (NAFIs) nor are they entitled to the sovereign
immunities and privileges given to NAFIs.

- When an unofficial activity’s or organization’s current monthly assets (which include cash
inventories, receivables, and investments) exceed a monthly average of $1,000 over a three
month period, the activity/organization must become a PO, discontinue on-base operations,
or reduce its current assets

OPERATING RULES
- Each PO must be approved in writing by the installation commander or his/her designee

- The force support squadron commander or director monitors and advises all POs and directs
the resource management flight chief to keep a file on each PO

- The resource management flight chief reviews each PO annually to make sure documents,
records and procedures are in order

- POs must be self-sustaining and cannot receive direct financial assistance from a NAFI in
the form of contributions, dividends or donations

- Logistical support to POs is also very limited. Consult the SJA before supporting POs in
any way.

- POs with gross revenues of $250,000 or more must have an annual audit done by a certified
public accountant (CPA). POs with gross revenues of $100,000 but less than $250,000
must have an annual financial review conducted by an accountant (CPA not required).
POs with gross revenues of less than $100,000 but more than $5,000 are not required to
conduct independent audits or financial reviews, but must prepare an annual financial
statement for review by the resource management flight.

- 'The installation staff chaplain should coordinate on requests to establish religiously ori-
ented POs

- POs may not unlawfully discriminate on any proscribed basis, including race, color, sex,
marital status, age, religion, national origin, political affiliation, or physical handicap
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- Each PO has the responsibility of obtaining adequate insurance or waiver thereof by the
installation commander or designee. A waiver of the insurance requirement will not protect
the PO or its members from valid claims or successful suits.

- POs will not engage in activities that duplicate or compete with activities of the Army and
Air Force Exchange Service or Services NAFIs

- POs must comply with all applicable federal, state and local laws governing such activities.
POs desiring tax-exempt status must file an application with the IRS. To qualify as tax-
exempt organizations for federal tax purposes, POs must be organized for one or more of
the purposes specifically outlined in the Internal Revenue Code.

- Fundraising by POs is governed by AFI 36-3101, Fundraising Within the Air Force and the
Joint Ethics Regulation (JER)

- POsare prohibited from conducting games of chance, lotteries, or other gambling activities,
except in VERY limited circumstances, e.g., certain types of raffles, as set forth in AFI
34-223, paragraph 10.16, and the JER

- POs may not sell or serve alcoholic beverages

- POs will not engage in resale activities unless specific authorization is granted. The installa-
tion commander or designee may authorize occasional sales for fund raising purposes such
as bake sales, dances, carnivals, and similar infrequent functions.

- “Occasional sales” for fund-raising purposes is specifically defined as not more than two
fund-raising events per calendar quarter. This prohibition against frequent or continuous
resale activities does not preclude collective purchasing and sharing of purchased items by
members of POs or unofficial activities and organizations so long as there is no actual resale.

THE RoLE oF Spouses’ CLuBs
Officer or NCO spouses’ clubs are POs that the installation commander may authorize to
operate on base when he or she concludes the organization will make a positive contribution
to the lives of base personnel.

- Because spouses’ clubs are POs, it is important to remember these organizations are com-
posed of people “acting outside the scope of any official position they may have in the
federal government”

- Unlike the Air Force and other instrumentalities of the federal government, which have

distinct legal and regulatory systems of command, spouses’ clubs have no formal lines of
authority interconnecting the various base clubs
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Many of the activities that spouses’ clubs engage in are subject to state and federal laws
and regulations

They are bound by the terms of their constitution and bylaws

To operate on Air Force installations, spouses’ clubs, like other POs, must comply with AFI
34-223, governing the basic responsibilities, policies, and practices of private organizations.

Further, AFI 34-223 defines and classifies POs.

With the exception of thrift shop sales of used clothing and other used merchandise, POs
are generally prohibited from engaging in frequent or continuous resale activities and may
not operate amusement or slot machines

Continuous operation of a thrift shop requires specific approval of the installation com-
mander (or designee)

Clubs must get specific permission from the installation commander (or designee) to con-
duct bake sales, carnivals, and other occasional sales for fundraising purposes

LogisTicAL SuPPORT TO PRIVATE ORGANIZATIONS

Logistical support to POs is limited. Consult the SJA before supporting POs in any way.

Logistical support to POs is permitted when the installation commander determines that
it meets the follow test under the JER 3-211:

-~ Does not interfere with performance of official duties or detract from readiness

--  Community relations or other public affairs purposes are served by the support

-- It is appropriate to associate DoD with the event

-~ The event is of interest and benefits the local community or DoD

-~ The base is able and willing to provide comparable support to other similar events
-~ Support is not restricted by other statutes

-- There is no admission fee beyond reasonable costs

-~ POs in overseas areas can request additional support through the installation com-

mander to MAJCOM/A1S
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REFERENCES:

AFI 34-223, Private Organization (PO) Program (8 March 2007), Incorporating Change 1
(30 November 2010), Certified Current (4 April 2011)

AFI 36-3101, Fundraising within the Air Force (12 July 2002)

DoD 5500.07-R, Joint Ethics Regulation (JER), 30 August 1993, with changes 1 through 7
(17 November 2011)
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REeLiGIous IssUES IN THE AIR FORCE

This section does not create, implement, expand, or contract policy. It explores the fundamental
legal underpinnings of existing policy(ies) so that commanders will have the knowledge necessary
for analysis of and action on some of the religious issues they might encounter.

Issues in this area have inherent potential to generate media, advocacy group, and political
attention quickly. Resolution of religious issues (particularly regarding accommodation and
whether speech or practices in a duty context are permissible) is always highly fact and situation
dependent and seldom amenable to simple bright line, “one-size-fits-all” rules. It is essential that
commanders consult their staff judge advocates (SJAs) and staff chaplains.

Basic ConsTITuTIONAL UNDERPINNINGS—FIRST AMENDMENT
- Free Exercise Clause

-- Constitutional protection for religious speech and practices (does NOT protect all
religious speech under all circumstances)

-~ There are Supreme Court cases your SJA will be familiar with establishing the standards
for analysis of governmental restrictions on religious expression

- Establishment Clause

-~ Essentially requires (in appearance and reality) government neutrality regarding religion
and religious practices, e.g., generally prohibits mixing religion with governmental
business and governmental endorsement of or involvement with religion and religious
practices

-~ Thomas Jefferson’s 1802 Letter to the Danbury Baptist Association, as well as the
Establishment Clause, provides the basis for the “separation of church and state” slogan,
even though those words per se do not appear in the Constitution

- Many situations which might confront commanders involve reconciling the “inherent
tension” between the two clauses

ACCOMMODATION

- Part Constitutional (Free Exercise) and Part Statutory (Religious Freedom Restoration Act,

aka “RFRA;” 10 U.S.C. § 774); details below (pp. 224-226)
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ReLATED BAsic CoNsIDERATIONS—MILITARY REALITIES

- Constitutional/Legal issues are only part of what a commander needs to be aware of.
Commanders must be sensitive to the potential for some real-world military implications
when mixing religion and official business. For example, a commander inserting his/her
personal religious views to his/her subordinates, particularly in a military setting (e.g.,
change of command ceremonies, commanders’ calls, staff meetings, etc.) may undermine
esprit de corps and unit cohesion. When it does, it is not protected religious speech. On
the one hand, a statement that is clearly personal and cannot be reasonably regarded as an
official pronouncement or as an implied suggestion that personnel might be wise to emulate
him or her may be legally and militarily OK (the “may” qualification reflects the extreme
importance of having to base definitive judgments on all the facts and circumstances of
individual cases). Great caution should be exercised here. “I thank God for giving me the
opportunity to assume command of this great organization is an example of such a “personal
aside.” On the other hand, “My personal priorities are first, my Lord and Savior Jesus Christ,
second, my family, and third, everything else...” inherently generates the very problems
commanders need to be attentive to avoiding.

-~ Not all members of the command will share the commander’s beliefs; they may feel
alienated or marginalized

-~ Some may be offended by the recitation of religious views

-- Some may question whether they will be viewed with impartiality or with disfavor if
they do not agree with the new commander’s religious views

- Announcements of chapel activities

- Wing/Installation Chaplains can properly advertise and encourage attendance at their
events via base-wide media (e.g., e-mails, electronic scoreboard-type visual displays).
They can also highlight the religious component of the event in ways that others cannot.

-- If; as is evidently the case at some wings/installations, chaplains do not have base-wide
e-mail capabilities and their special events (e.g., religion-based marriage enrichment
seminars, workshops conducted by a chaplain of one faith solely for people of that
faith) are announced by other staff agencies, the appropriate commander needs to be
sure the announcement is clearly understood to be distributed on behalf of the chaplain
and as such as cannot reasonably be interpreted as an endorsement of the underlying
religious viewpoint. The higher the organizational level of the announcement, the more
important it is to be sensitive to this.

- Attendance at National Prayer Breakfast activities in uniform is neither prohibited nor
encouraged (left to attendee’s discretion)
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PRELIMINARY CAVEAT: ADVOCACY FROM OUTSIDERS MIGHT SOUND AUTHORITATIVE

BUT IT’s STiLL JusT Apvocacy

- Outside advocates (including lawyers) for a particular resolution of a religious issue of which
they have become aware might call you directly, advising you that the law “requires” you
to adopt their position. If this happens, here are some suggestions based on experience:
-~ Commanders must be sensitive to the potential for some real-world military implications

-~ Avoid sounding sympathetic or agreeable to their pronouncements

- Threats of adverse publicity or litigation are to be expected; just tell the caller that you'll
let public affairs (PA) and/or your SJA know

-~ Don't take unilateral action (i.e., without first consulting JA and/or HC) to do what
the caller is requesting/demanding!

-~ Inform the caller that you need to discuss the matter with the people you get your
advice from, i.e., your SJA (and maybe staff chaplain)

--  Ifafollow-up response is required, it might be preferable to disengage yourself and ask
your Vice, exec, SJA, chaplain, or PA to do it

ReLiGious ExPRESSION IN THE WORKPLACE
- General Principles

-~ Broader than just prayer
-~ When evaluating religious expression issues be sensitive to:
--- Whether attendance is mandatory (whether really so or perceived, e.g., “not
mandatory but highly encouraged” and “not mandatory but expected” (as with
“invitations”) from a commander, rater, supervisor, or other senior person

--- Seniority of the commander in grade and/or rank and/or position

--  Pertinent extracts from the “Interim Guidelines” (none of which is intended to serve
as a “loophole” to permit religious expression when it would be inappropriate)

--- Leaders must ensure their words and actions cannot reasonably be construed to be
officially endorsing or disapproving any faith belief or absence of belief
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--- In official circumstances, or when superior/subordinate relationships are involved,
superiors need to be sensitive to the potential that personal expressions may appear

to be official

--- Voluntary participation in worship, prayer, study, and discussion is integral to the
free exercise of religion. Voluntary discussions of religion are permissible, even if
conducted in uniform, where it is reasonably clear that the discussions are personal,
not official, and can be reasonably free of the potential for, or appearance of,
coercion (example: Attendance at annual prayer breakfasts, even if in uniform)

--- Public prayer must not imply government endorsement of religion; it should not
be a part of routine official business (e.g., staff meetings)

--- Mutual respect and common sense should always be applied, including consider-
ation of unusual circumstances (recent death; imminent danger; etc.)

--- Non-denominational, inclusive prayer or a moment of silence may be appropriate
for military ceremonies or events of special importance when its primary purpose
and effect are not the advancement of religion or religious beliefs (examples: Leader-
ship School graduation, promotion ceremonies)

---- 'This may be tough to do if challenged. The burden would be on the Air Force
to prove with more than just conclusory assertions that prayer at such an
official event served a legitimate, overriding governmental purpose.

-~ More religious content/prayer is generally acceptable in ceremonies which are essentially
personal (e.g., retirements) even though they occur during duty hours, in government
facilities, and are attended by Air Force personnel in duty status. On the other hand,
routine prayers at weekly staff meetings are inappropriate.

--- Retirements, formerly regarded as entirely personal in nature, recently became
official events for purposes of justifying Air Force people traveling to them TDY
to have a role in the event (e.g., officiate). The hybrid nature of the event makes
it advisable for the “emcee” or narrator to be alert to the advisability of avoiding
creating the perception that any religious components are official, as by announc-
ing, “CMSgt Retiree has requested that Rabbi Katcoff lead an invocation.”

- Workplace Religious Expression
-~ Religious expression cannot be singled out for special restrictions not applicable to non-
religious speech. Stated somewhat differently, expression cannot be restricted just because
it involves religion. Any restriction would have to be based on generally applicable,

content-neutral factors such as disruption to mission or adverse impact on good order
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and discipline. Religion-related restrictions would be appropriate if the expression could
reasonably be regarded as suggesting Air Force endorsement of religion, superiors forcing
subordinates to participate, listen, etc.

--- For example, if it is OK for an employee to put sports posters on his wall, leadership
cannot prohibit an employee from putting a picture of the Ten Commandments
or a religious figure on his/her cubicle wall

---- Placement of objects (as opposed to where religious discussions take place) can
be the critical determining factor. For example, a Ten Commandments poster
conspicuously posted over the main entrance, adjacent to the commander’s
office door, or behind the commander’s desk for all to see, sends a strong
message of Air Force endorsement of religion and particular religious beliefs
not conveyed by the same poster on a SrA’s cubicle wall.

--- Similarly, “evangelizing” (sharing one’s faith) and “proselytizing” (inducing some-
one to convert to one’s faith or cause) are free exercises of religion, and cannot
be singled out for special restrictions not applicable to non-religious speech. For
example, just as it is not wrong to share one’s passion for sports there is nothing
wrong with an Airman sharing his/her faith or inviting another co-worker to
attend his/her place of worship. The active, interpersonal nature of evangelizing
or proselytizing, however, makes it more likely (than display of religious items) to
affect mission accomplishment and good order and discipline.

EmerGING ARea: WEeB Loas (“BLoGs” & OTHER ELEcTRONIC MEDIA)

AFI 35-113, para 15, Chapter 15 encourages Air Force members to use these new media
and contains some guidelines

Military people have a right to use these sites for religious expression even if their identity
as Air Force members is explicitly stated or can be easily determined

-~ Test as to whether the religious expression and/or military identity can/should be
restricted must flow from something more than just status, e.g.,

--- Express or inferential language suggesting Air Force endorsement of the expression
and/or of religion

--- Could involve JER issues, e.g., indications of federal support of non-federal entities
-~ Stronger, more prominent disclaimer than the minimums suggested/required by AFIs

can head off potential problems for the poster and the Air Force, and better inform

the public
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AccommoDATION OF RELIGIOUS PRACTICES

- DoD policy provides that commanders should approve requests for religious accommodation
when approval will not have an adverse impact on military readiness, unit cohesion, stan-
dards, or discipline. For guidance on handling religious accommodation requests regarding
conscientious objectors, dress and personal appearance, or immunizations, refer to the AFIs
specifically covering these areas. For all other religious accommodation requests, follow
the guidance in DoDI 1300.17. You may also want to review the guidance provided in
the Revised Interim Guidelines Concerning Free Exercise of Religion in the Air Force issued by
SecAF on 9 February 2006.

- The Religious Freedom Restoration Act (RFRA): Government cannot (1) substantially
burden an (2) Airman’s exercise of religion unless (3) the burden is the least restrictive
means of (4) furthering a compelling governmental interest.

-- Each of the four emphasized items is deceptively complex and situation-dependent and
virtually screams for the advice of your chaplain and SJA each time a potential RFRA
issue arises. (You would be well-advised to keep a copy of DoDI 1300.17 among your
desk references.)

-~ Two-part threshold issue: Whether there is a “substantial burden” on an “exercise of
religion”

--- Not every passing action that tangentially involves religion constitutes an “exercise

of religion”

--- If the threshold is met, then you have to do the additional two-part analysis, i.c.,
articulate whether a compelling government interest is being furthered and whether
the action under contemplation is the least restrictive means of doing it.

- 10 U.S.C. § 774: This statute allows wear of religious apparel in uniform unless, as deter-
mined pursuant to regulation, the apparel would interfere with performance of duty or is
not neat and conservative

- 'The Revised Interim Guidelines Concerning Free Exercise of Religion in the Air Force highlights
that commanders should ensure requests for religious accomodation are welcomed. The Air
Force should accommodate the free exercise of religion and other personal beliefs except as
must be limited by compelling military necessity (with any limitations being imposed in
the least restrictive manner feasible).

-~ 'The military necessity must be real and not hypothetical

- Factors to consider in deciding whether to accommodate religious practices include
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--- 'The importance of the military requirement in terms of mission accomplishment,
military readiness, unit cohesion, standards, and discipline

--- 'The religious importance of the accommodation to the requester
--- 'The cumulative impact of repeated accommodations of a similar nature
--- Alternative means available to meet the requested accommodation; and

--- Previous treatment of the same or similar requests, including requests made for
other than religious reasons

-~ Encourages commanders to anticipate certain predictable kinds of accommodation
rather than wait for a request, e.g., religious dietary restrictions

Accommodation: Uniforms - Religious Apparel and Items

-~ Religious apparel is defined as articles of clothing worn as part of the doctrinal or tra-
ditional observance of the religious faith practiced by the member. Hair and grooming
practices required or observed by religious groups are not included within the meaning
of religious apparel.

-~ Religious apparel covered by both 10 U.S.C. § 774 (allowed unless it interferes with
performance of duty or is not neat and conservative) and RFRA (prohibition must be
least restrictive means of furthering a compelling governmental interest)

-~ AFI 36-2903, para 9.12 addresses religious accommodation and religious apparel waiv-
ers. Installation commanders have discretion to approve requests for wear of religious
head covering indoors that are plain and dark blue or black, minimally conspicuous,
does not impair the ability to readily assess compliance with hair standards, and can
fit under the appropriate uniform headgear.

-~ Commanders should consider the following non-exclusive factors when deciding on
a uniform accommodation request: Team identity, unit cohesion, morale, good order,
discipline, symbolic impact on public perception of the military, safety, and others.

-~ Though not currently addressed by AFI 36-2903, Commanders should be able to articu-
late, as required by RFRA and DoDI 1300.17 what governmental interest is served by
a rule or denial of request for accommodation, why that interest is compelling, and
how it is the least restrictive means of furthering that compelling governmental interest
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Religious Apparel: Wearing While in Uniform, 10 U.S.C. § 774 (1987)

42 U.S.C. § 2000bb ez seq., “Religious Freedom Restoration Act” (applicable to DoD per DoD/
GC even though not mentioned in DoDI 1300.17)

DoDI 1300.17, Accommodation of Religious Practices Within the Military Services
(10 February 2009), Incorporating Change 1 (22 January 2014)

AFI 35-113, Internal Information, para. 15 (11 March 2010)

AFI 36-27006, Equal Opportunity Program Military and Civilian (5 October 2010),
Incorporating Change 1 (5 October 2011)

AFI 36-2903, Dress and Personal Appearance of Air Force Personnel (18 July 2011),
Incorporating Through Change 4 (28 May 2015)

AFI 36-3204, Procedures for Applying as a Conscientious Objector (15 July 1994)

AFI 48-110_IP, Immunizations and Chemoprophylaxis for the Prevention of Infectious Diseases
(7 October 2013)

Guidelines on Religious Exercise and Religious Expression in the Federal Workplace, The
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David Fitzkee and Linell Letendre, Religion in the Military: Navigating the Channel Between
Religion Clauses, 59 A.EL. Rev. 1 (2007)

Michael Benjamin, Jfustice, Justice Shall You Pursue: Legal Analysis of Religion Issues In The
Army, ARmy Law., November, 1998, at 1

Paula Grant, 7he Need for (More) New Guidance Regarding Religious Expression in the Air
Force, ArTITUDES AREN'T FREE 39 (James E. Parco and David Levy, eds. 2010)

Revised Interim Guidelines Concerning Free Exercise of Religion in the Air Force
(February 2006)
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CimizensHIP FOR MILITARY MEMBERS

Members and certain veterans of the U.S. military may be eligible for naturalization through
their military service under Section 328 or 329 of the Immigration and Nationality Act (INA).
The INA allows for posthumous naturalization under section 329A.

NATURALIZATION THROUGH PEACETIME SERVICE

- A member who has severed honorably in the U.S. armed forces at any time may be eligible
to apply for naturalization under Section 328 of the INA

- In general, an applicant for naturalization under Section 328 of the INA must:

-~ Beage 18 or older

-~ Have served honorably in the U.S. armed forces for at least one year and, if separated
from the U.S. armed forces, have been separated honorably

-~ Be a permanent resident at the time of examination on the naturalization application
-~ Be able to read, write and speak basic English

-~ Demonstrate knowledge of U.S. history and government (Civics)

-~ Have been a person of good moral character during all relevant periods under the law

-~ Have an attachment to the principles of the U.S. Constitution and be well disposed
to the good order and happiness of the U.S. during all relevant periods under the law

--  Have continuously resided in the United States for at least five years and have been
physically present in the United States for at least 30 months out of the five years
immediately preceding the date of filing the application, UNLESS the applicant
has filed an application while still in the service or within 6 months of separation.
In the latter case, the applicant is not required to meet these residence and physical
presence requirements.

NATURALIZATION THROUGH WARTIME SERVICE
- Generally, members of the U.S. armed forces who serve honorably for any period of time

(even one day) during specifically designated periods of hostilities are eligible for naturaliza-
tion under Section 329 of the INA
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- In general, an applicant for naturalization under INA Section 329 must:

-- Have served honorably in active-duty status, or as a member of the Selected Reserve
of the Ready Reserve, for any amount of time during a designated period of hostilities
and, if separated from the U.S. armed forces, have been separated honorably

--  Have been lawfully admitted as a permanent resident at any time after enlistment or
induction, OR have been physically present in the United States or certain territories at
the time of enlistment or induction (regardless of whether the applicant was admitted
as a permanent resident)

-~ Be able to read, write, and speak basic English

-~ Demonstrate knowledge of U.S. history and government (Civics)

-~ Have been a person of good moral character during all relevant periods under the law

-- Have an attachment to the principles of the U.S. Constitution and be well disposed
to the good order and happiness of the U.S. during all relevant periods under the law

- 'There is no minimum age requirement for an applicant under this section. The designated
periods of hostilities are:

- April 6, 1917 to November 11, 1918

--  September 1, 1939 to December 31, 1946
— June 25, 1950 to July 1, 1955

-~ February 28, 1961 to October 15, 1978
-~ August 2, 1990 to April 11, 1991

-~ September 11, 2001 until the present

- The current designated period of hostilities starting on September 11, 2001, will terminate
when the President issues an Executive Order terminating the period
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PostHumous CiTizensHIP FOR MILITARY MEMBERS

- Members who served honorably in the U.S. armed forces and who died as a result of injury
or disease incurred while serving in an active duty status during specified periods of military
hostilities, as listed above, may be eligible for posthumous citizenship under section 329A

of the INA

- Form N-644, Application for Posthumous Citizenship, must be filed on behalf of the
deceased service member within two years of his/her death. If approved, a Certificate of
Citizenship will be issued in the name of the deceased veteran establishing posthumously
that he or she was a U.S. citizen on the date of his/her death.

APPLICATION PROCESSING

- Service members must apply for naturalization through the U.S. Citizenship and Immigra-
tion Services (USCIS). Service members are not charged filing or biometrics fees associated
with the naturalization process.

- Every military installation should have a designated point-of-contact (POC) to assist
members with the Naturalization Application (Form N-400) and certify the Request for
Certification of Military or Naval Service (Form N-426)

- Once the packet is complete, it should be sent to the specialized military naturalization
unit at the USCIS Nebraska Service Center for expedited processing

REFERENCES:

Immigration and Nationality Act (INA), 8 U.S.C. § 1101 ¢t seq., (2014)
U.S. Citizenship and Immigration Services, www.uscis.gov/military
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THE AIR Force RevieEw BoARDS AGENCY

The Air Force Review Boards Agency (AFRBA) is a Field Operating Agency that acts for the
Secretary of the Air Force (SAF) to make recommendations or decisions on individual personnel
cases and applications reserved for Secretarial action. The AFRBA is functionally aligned as
a Directorate (SAF/MRB) under the Assistant Secretary of the Air Force for Manpower and
Reserve Affairs (SAF/MR). The Director of the Review Boards Agency is a member of the
Senior Executive Service, vested with substantial delegated authority from SAF and SAF/MR.

The AFRBA’s mission is to ensure equity, fairness, justice, and due process for the affected
individuals and the United States Air Force in the most sensitive personnel actions, including
officer discharges, approval or disapproval of restricted retirements, grants or denials of clemency
and parole, officer and enlisted grade determinations, final agency action on Equal Opportunity
complaints, appeals of security clearance revocations, and much more. The AFRBA is the home
of more than 9 statutory and regulatory boards, described below, including the SAF Personnel
Council and the Air Force Board for Correction of Military Records.

THE AIR Force BoarD FOR CoRRECTION oF MiLITARY Recorps (AFBCMR)

- The AFBCMR provides the highest level administrative review of military personnel issues
within the Department of the Air Force; unless procured by fraud, its corrections are final
and conclusive on all officers of the United States

- Applicants must exhaust all other administrative remedies before applying to the AFBCMR
- Applicants have the burden of proof to show that their records contain error or injustice

- Bylaw, the AFBCMR voting members are civilians in the executive part of the Department
of the Air Force

THE SECRETARY OF THE AIR ForRCE PErsoNNEL CounciL (SAFPC)
- Acts for, recommends to, and announces decisions on behalf of SecAF for a variety of total
force, military personnel issues reserved for Secretarial action. Delegates certain authorities

(such as unrestricted, voluntary separations and retirements) to special assistants at the Air
Force Personnel Center (AFPC) and the Air Reserve Personnel Center (ARPC).

- Composed of regular, United States Air Force Reserve (USAFR), and Air National Guard
(ANG) commissioned officers, noncommissioned officers, and Department of the Air
Force civilians

- SAFPC is comprised of seven (7) component boards:

--  Air Force Personnel Board (AFPB): Charged by Secretarial delegation through SAF/

MR with reviewing certain military personnel matters requiring Secretarial action.

260 The Military Commander and the Law



An extensive list of the types of cases the AFPB consider is included in AFI 36-2023.
Procedures for processing cases to the AFPB are contained in the respective AFI govern-
ing the underlying action. Common matters reviewed by the AFPB include:

--- Resignations, Retirements, Separations, Transfers and Releases. The AFPB is the final
recommending entity for cases regarding involuntary officer discharges (including
resignations/retirements in lieu of discharge or court-martial); involuntary enlisted
discharges/denials of reenlistments for lengthy service (16 or 18 years of service)
and retirement eligible airman (including lengthy service probation [LSP]); most
conscientious objector applications, certain restricted retirements (such as retire-
ments in lieu of demotion), certain restrictions on voluntary officer separation/
retention, disability separation/retirement appeals and dual actions, and collateral
consequences of disenrollment from the Air Force Academy.

--- Entitlements, Benefits, and Pay. Establishes the highest grade an individual satis-
factorily held for retirement or separation (see also, Officer Grade Determinations

and Enlisted Grade Determinations, Chapter 7).

Air Force Discharge Review Board (AFDRB): Statutory Board that examines an
applicant’s administrative discharge and may change the characterization of service
and/or reason for discharge based on standards of equity or propriety

--- Applications submitted on DD Form 293, Application for the Review of Discharge
[from the Armed Forces of the United States

--- 'The AFDRB permits applicants to appear personally or via video teleconference
--- Applicants may appeal to the AFBCMR if they do not receive the desired outcome

Air Force Decorations Board: Acts on behalf of the Secretary in reviewing recommen-
dations for all high level decorations and awards. Maintains the integrity and prestige
of the Air Force’s highest awards, ensuring nominations meet standards established
by law and policy for past, present, and future conflicts. Individual awards include
the Airman’s Medal through the Medal of Honor, Unit awards include the Air Force
Organizational Excellence Award through the Presidential Unit Citation, and Air Force
Civilian Honorary Awards.

--- Approves, disapproves, downgrades, upgrades, or reccommends upgrade of decora-
tions, unit awards, or other awards/decorations requiring SecAF approval

--- Determine entitlement, at time of approval, to 10 percent increase in retirement
pay (applies to enlisted personnel only) for award of the Silver Star, Distinguished
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Flying Cross (noncombat), and Airman’s Medal awarded for extraordinary heroism,

in accordance with 10 U.S.C. § 8991

--- Drafts statutory time waivers for Medal of Honor nominations considered under 10
U.S.C. § 1130 to be included in the nomination package that the SecAF forwards
to the Secretary of Defense (SECDEF)

--  Air Force Clemency and Parole Board: Assists the SecAF in executing clemency,
parole, mandatory supervised release, and return to duty authorities established by law

--  DoD Civilian/Military Service Review Board: Assists the SECDEEF in determining if
civilian service in support of the U.S. Armed Forces during a period of armed conflict
is equivalent to active military service for VA benefits

--  SAF Remissions Board: Acts on behalf of the Secretary in reviewing remission applica-
tions and providing final decisions or recommendations to the Director, AFRBA

--- Permits applicants to request remission of debts to the United States Air Force
which were incurred while serving on active duty. Applications are submitted to
the servicing Financial Services Office.

--- Prior to applying, the debt must be established and any administrative procedures
and appeals regarding the existence, validity or amount of the debt must have
been completed

--- The applicant bears the burden to prove remission of the debt is in the best interest
of the United States. The application must demonstrate the collection of the debt
is unjust, inequitable, or would create undue hardship.

--- Applicants may appeal decisions which do not grant the full relief requested. When
the decision was issued by the SAF Remissions Board, the appellate authority is
the Director, AFRBA. When the decision was issued by the Director, AFRBA, the
Principal Deputy Assistant Secretary for Manpower and Reserve Affairs (SAF/MR
(PDAYS)) is the appellate authority.

-- Air Force Disability Review Board: Reviews the case of a member or former member
of the uniformed services, upon request, retired or released from active duty without
pay for physical disability, the findings and decisions of the retiring board, board of
medical survey, or disposition board in the member’s case
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THE AR Force CiviLIaN AppeLLATE Review Orrice (AFCARO)
- Processes and adjudicates discrimination complaints and administrative grievances by civil-
ian employees and military applicants, filed against the Air Force

- AFCARO analyzes grievances and complaints, recommends final Air Force decisions to the
Director, AFRBA, and is the Air Force liaison to EEOC in all matters involving civilian
discrimination complaints

THE PersoNNEL SEcUriTY ApPEAL Boarp (PSAB)

- Adjudicates appeals of security eligibility/clearance withdrawals by the Air Force Central
Adjudication Facility (AFCAF)

- Determines whether to reinstate an appellant’s eligibility/clearance, or render a final decision

to deny the appeal

THe DoD PHysicaL DisasiLity Boarp oF Review (PDBR)

- By Congressional mandate, will review any applications submitted by personnel that received
a disability rating of 20% or less from all services between September 11, 2001 and December
31, 2009

- As the DoD Lead Component, the Air Force, through SAF/MRB, oversees operation of
the PDBR

- This Board has also been utilized to offer additional disability reviews to other select groups
as identified by Congress
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10 U.S.C. §§ 874, 951-954 (2001)
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CHAPTER SEVEN: PERSONNEL ISSUES FOR
THE COMMANDER—MILITARY MEMBERS

Humanitarian Reassignments/Deferments ..........cooccevevenne.

The Air Force Urinalysis Program..........cceoeeceseesseesecsscceneens

Urinalysis Checklist for Unit Commanders..........ccoueeenevenne.

Fraternization and Unprofessional Relationships.............

HAZING ceverrriririreineineinsiseisise