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1. INTRODUCTION
Order without liberty and liberty without order are equally destructive.'
-- Theodore Roosevelt

Late Saturday night, a British military intelligence officer received
a stunning report from a trusted human intelligence source working
in Waziristan. At least three al-Qaeda-trained personnel will enter
the United States within the next week for the purpose of carrying
out a coordinated attack on multiple industrial targets. The plan
involves the use of previously positioned fertilizer-based explosives
against rail lines, with the specific objective of targeting rail cars
containing volatile chemical compounds. If the plan succeeds,
secondary explosions will result in the release of lethal clouds of
gas into highly populated urban areas. Even more concerning, two
of the three known operatives are American citizens, one of whom
may already be in the United States.?

This scenario is entirely fictional, but it is emblematic of the very real threat
the United States faces from an enemy intent on harming this nation and its vital
interests whenever and wherever it can. Thousands of military, intelligence, law
enforcement, judicial, and homeland security personnel have dedicated themselves
to preventing precisely this kind of attack. Despite at times titanic disagreements
about how best to approach the, dare one say, global war on terrorism, it is precisely
the desire to protect the American people from another devastating attack that has
spurred all three branches of Government to take necessary and prudent steps to
protect the nation from harm. While security remains a paramount consideration,
Congress, the President and the Federal Courts at the same time remain committed to
the preservation of liberty and to the values, principles, and requirements enshrined
in the Constitution of the United States.

As the whole of government works through a myriad of issues related to
counterterrorism, one particularly vexing area remains detention operations. Yet
there is reason for optimism. The National Defense Authorization Act for Fiscal
Year 2012 represents a critical milestone in America’s fight against al-Qaeda and the
Taliban.* The counterterrorism provisions provide the United States Government

! Theodore Roosevelt, Miscellaneous Writings, c¢. 1890s (appears on the memorial tablets at the
Theodore Roosevelt Island park).

2 The views expressed in this article are those of the authors, and do not necessarily represent the
views of, and should not be attributed to, the U.S. Department of the Air Force or the Department of
Defense. This article is intended to contribute to the ongoing scholarly debate regarding detention
under the law of war. Principal drafting of the article took place in the spring of 2012, and therefore,
it may not contain references to more recent case law or legislative proposals.

3 National Defense Authorization Act for Fiscal Year 2012, Pub. L. No. 112-81(2012) (hereafter
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with clear authority to detain al-Qaeda, Taliban or associated forces under law of
war authority.* Through this bipartisan legislation, the United States Congress in
a very real sense renewed and reinforced its commitment to the continued fight
against enemy forces determined to harm this country.’ The new law reinforces
the President’s the legal authority to protect and defend the nation, including where
necessary through the military detention of enemy personnel.

This article discusses the new counterterrorism provisions in the 2012
NDAA, keying in on those sections dealing with the affirmation of the authority
of the armed forces to detain specified covered persons, the requirements related
to the military custody of foreign al-Qaeda terrorists, and procedures applicable to
persons held in long-term detention. Next, it focuses on the legislative debates,
including proposed amendments to the legislation that were ultimately unsuccessful
but nevertheless helped shape an understanding of the legislation, and on the myriad
of criticisms levied against the new law. Because the NDAA provisions build
directly upon the foundation of the Authorization for the Use of Military Force
(AUMF) passed by Congress in 2001, this article will examine the AUMEF, placing
it in proper historic context. It will then delve into a number of court decisions
that have reviewed and considered the military detention authority available to the
Government under the AUMF and the U.S. Constitution. Though not a primary
focus, this paper will briefly consider the evolving procedural requirements related
to preventive detention.

Debates within and outside the Government over virtually every aspect
of detention have been rancorous, which is unfortunate given the collective desire
shared by most everyone to ensure the nation and its citizens, along with our most
cherished values, remain secure. A close review of current law and judicial precedent
suggests there is reason for optimism. Various strands of the thinking within the
Legislative, Executive, and Judicial branches of Government provide a reasonably
strong indication of a coalescing of views. To the extent there is a burgeoning
consensus, it centers on very pragmatic considerations, ones that give the President
broad authority where the nation is most acutely threatened but also ones that temper
the detention authority of the Executive with tailored Constitutional safeguards and
legislative commands designed to balance security and liberty interests. Both are
vital to a free society.

NDAA of 2012).

4Id., § 1021-§ 1034.

5 157 Cong. Rec. S8664 (daily ed. December 15, 2011). The U.S. Senate approved the NDAA by a
vote of 86 Yeas to13 Nays. Final Vote Results for Roll Call 932, HR 1540, available at http://clerk.
house.gov/evs/2011/roll932.xml. The U.S. House of Representatives passed the NDAA by a vote
of 283 Ayes and 136 Noes. For a detailed breakdown see http://www.govtrack.us/congress/vote.
xpd?vote=s2011-230.
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II. 2012 NDAA CoUNTERTERRORISM ProVISIONS—THE KEYS
TO MILITARY DETENTION

This part contains a broad overview of the detention-related counterterrorism
provisions of the 2012 NDAA.

A. Section 1021

In the immediate aftermath of the attacks on the United States on September
11,2001, Congress enacted the Authorization for the Use of Military Force (AUMF).®
Through the AUMF, Congress authorized the President to:

[Ulse all necessary and appropriate force against those nations,
organizations, or persons he determines planned, authorized,
committed, or aided the terrorist attacks that occurred on September
11, 2001, or harbored such organizations or persons, in order to
prevent any future acts of international terrorism against the United
States by such nations, organizations or persons.’

Section 1021(a) affirms the authority of the Armed Forces to detain specified covered
persons pursuant to the AUMF.® While the courts have broadly interpreted the
AUMF as encompassing military detention authority,” here for the first time, the
law explicitly affirms that the authority of the President to use all necessary and
appropriate force pursuant to the Authorization for Use of Military Force “includes
the authority for the Armed Forces of the United States to detain covered persons
(as defined in [§ 1021(b)]) pending disposition under the law of war.”!® While
there is no question that the AUMEF itself authorized military detention of enemy
personnel, that Congress chose to explicitly reaffirm this authority over ten years
after 9/11 clearly demonstrates the nation’s vigorous and continuing commitment
to confront and defeat al-Qaeda and any associated forces or persons who pose an
enduring threat to the United States.

Central to the statutory scheme is § 1021(b). It defines certain categories
of individuals to which military law of war detention authority applies.!! Under the
statute, covered persons include any person:

¢ Authorization for Use of Military Force, Pub. L. No. 107-40 (2001) (hereafter AUMF).
"Id. § 2(a).

8 NDAA of 2012, § 1021.

® See infra Part TV.

1"NDAA 0f 2012, §1021(a).

1 See id. § 1021(b).

4  The Air Force Law Review * Volume 69



(1) . . . [W]ho planned, authorized, committed, or aided the
terrorist attacks that occurred on September 11, 2001, or harbored
those responsible for those acts.'

(2) ...[W]ho was a part of or substantially supported al-Qaeda,
the Taliban, or associated forces that are engaged in hostilities
against the United States or its coalition partners, including
any person who has committed a belligerent act or has directly
supported such hostilities in aid of such enemy forces."

In simplest terms, the statute authorizes military detention of al-Qaeda, the Taliban
or associated forces enemy personnel, as well as any persons committing belligerent
acts or directly supporting hostilities in aid of the enemy. If'ten years of experience
have taught us anything, it is that this is a unusual conflict where enemy forces
fail to distinguish themselves from civilians, where terrorist enemies may be U.S.
citizens or citizens of friendly countries, where the battle space defies geographic
delimitation, and where it is difficult to define with particularity how the conflict
will end. When legislating, Congress necessarily paints with a broad brush, and
it would be impractical and likely counterproductive for Congress to define with
precise granularity who may be subject to detention, particularly when this legislation
is future-oriented and meant not only to apply to those who planned, committed or
aided in the attacks of 9/11 but also to al-Qaeda, the Taliban or associated forces
engaged in hostilities now or in the future against the United States in Afghanistan
and throughout the world. Section 1021(b) does, however, tailor the statute’s
scope of application by excluding other recognized terrorists groups that are not a
part of and have never substantially supported or associated with al-Qaeda or the
Taliban. It also limits covered persons and would exclude, for example, al-Qaeda
sympathizers and others who may profess extremist beliefs but have otherwise not
directly supported hostilities or committed any belligerent acts in support of al-
Qaeda or associated enemy forces.!'*

Section 1021(c) provides for the disposition of persons held under law of
war authority described in § 1021(a). Such individuals may be detained “under the
law of war without trial until the end of hostilities [as] authorized by the [AUMF].”"
Those subject to the Military Commissions Act (MCA) of 2009 may be tried under
that Act.'® Individuals may be transferred for trial to an alternative court or competent
tribunal having lawful jurisdiction.!” This could include, for example, an appropriate

121d. § 1021(b)(1).

B31d. §1021(b)(2).

14 See id. § 1021(b).

151d. § 1021(c)(1).

16 Id. § 1021(c)(2). The Military Commissions Act of 2009, Pub.L. 111-84, H.R. 2647, 123 Stat.
2190, enacted Oct, 28, 2009, [hereafter MCA]. The MCA establishes procedures governing the use
of military commissions to try alien unprivileged enemy belligerents for violations of the law of war
and for other offenses triable by military commission.

”NDAA 0f 2012, §1021(c)(3).
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civilian court. Covered persons may also be transferred to their country of origin,
or another foreign country or foreign entity.'®

Finally, Section 1021 contains two provisions that together depict the
relationship between the NDAA and other detention authorities relevant to citizens,
lawful resident aliens or others captured or arrested in the United States.' § 1021(d)
makes clear that nothing in the section is intended to “limit or expand the authority
of the President or the scope of the [AUMF].”* Section 1021(e) recognizes that
existing law and other authorities provide a number of mechanisms to detain citizens,
lawful resident aliens, or other persons captured or arrested in the United States, and
§ 1021 should not be construed to affect these existing authorities.!

In one sense, the AUMF and § 1021 constitute an “all-in” approach. They
provide full authority for the Armed Forces of the United States to detain certain
enemy persons domestically or in foreign areas under the law of war, yet they do
not prevent the exercise of other statutory authorities for law enforcement agencies,
including the FBI and U.S. Customs and Border Protection, to arrest and detain
suspected terrorists.

B. Sections 1022 and 1029

Section 1022 focuses on a subset of potential law of war
detainees—foreign al-Qaeda terrorists—and requires that those captured
in the course of hostilities be held in military custody pending disposition
under the law of war.?> The subset of covered persons subject to the
§ 1022(a)(1) military detention requirement is comprised of “any person whose
detention is authorized under section 1021 who is determined—

(A) to be a member of, or part of, al-Qaeda or an associated force
that acts in coordination with or pursuant to the direction of al-
Qaeda;® and

(B) to have participated in the course of planning or carrying out an
attack or attempted attack against the United States or its coalition
partners.**

18 1d. § 1021(c)(4).

¥ Id. §§ 1021(d) and (e).
2 4. § 1021(d).

2 1d. § 1021(e).

2 Id. § 1022(a).

2 Id. § 1022(a)(2)(A).

% Id. § 1022(a)(2)(B).
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The most obvious examples of foreign al-Qaeda terrorists are the men who carried out
the 9/11 attacks.” The Congressional requirement for military detention expresses
a strong legislative preference that such persons be dealt with by the military under
the laws of war. The covered person provisions here underscore a belief that this
nation and our coalition partners face a grave and continuing military threat from
al-Qaeda and that attacks or plans to attack the United States or our friends under
the direction of or in coordination with al-Qaeda fundamentally require a military
response, including disposition of detainees under the law of war.?® Thus, if in
the course of the scenario posited at the outset of this article, a foreign al-Qaeda
operative were captured, whether in Dubai or Detroit, the legislation ordinarily favors
military detention. Even as to the narrow category of foreign al-Qaeda terrorists,
however, this requirement is not absolute. The President may waive the military
detention requirement upon submission to Congress of “a certification in writing
that such a waiver is in the national security interests of the United States.””” For
example, a third country might detain an al-Qaeda operative and agree to release
that person to the United States subject to certain conditions. If one condition were
prosecution in the civilian courts, the President might decide it is in the national
interest to waiver the military detention requirement in order to gain custody of a
known al-Qaeda terrorist.

Section 1022(b) further limits the application of the mandatory military
detention provisions as regards U.S. citizens and lawful resident aliens.?® The
provision does not extend to citizens or lawful resident aliens on the basis of conduct
taking place in the United States except as permitted by the Constitution.? Thus,
while the authority to hold covered persons in military detention under § 1021
applies broadly and covers citizens, lawful resident aliens and foreign nationals, §
1022(b) limits the mandatory military detention requirement to foreign al-Qaeda
terrorists and a limited set of lawful resident aliens, e.g., a resident alien member
of al-Qaeda who plans an attack on the United States in Yemen, or a resident alien
who carries out an attack in the United States where military detention is consistent
with the Constitution.

Section 1022(c) contains a series of implementation requirements and
directs the President to issue procedures within 60 days.*® These procedures will

2 See generally The 9/11 Commission REePorT, available at http://www.911commission.gov/
report/911Report.pdf (last accessed June 9, 2012).

2 See infra Part III; NDAA of 2012, §1022(a)(3). For purposes of this subsection, the disposition of
a person under the law of war has the meaning given in §1021(c), except that no transfer otherwise
described in paragraph (4) of that section shall be made unless consistent with the requirements of
§1028—Requirements for Certification Relating to the Transfer of Detainees at United States Naval
Station, Guantanamo Bay, Cuba, to Foreign Countries and Other Foreign Entities. NDAA of 2012,
§1028.

2T NDAA 0of 2012, § 1022(a)(4).

B Id. § 1022(b).

¥ Id. § 1022(b)(1)-(2).

0 Id. § 1022(c)(1). See infra Part IILA. (discussing the President’s signing statement).
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designate an official responsible for making covered person determinations and
delineate how such determinations will be made.’' The procedures will ensure the
military detention requirement does not interrupt ongoing surveillance or intelligence
gathering with regard to persons not already in custody.*> New procedures will also
prevent the disruption of ongoing interrogations,* and make clear that mandatory
military detention does not apply when U.S. intelligence, law enforcement or other
officials are merely granted access to individuals in custody of a third country.*
Future procedures will also enable Presidential certification under § 1022(a)(4) to
facilitate the transfer of covered person from third countries when in the national
interests and when such transfer could not otherwise be accomplished.”> As with §
1021(e), § 1022(d) provides that nothing in the section shall be construed to affect
existing criminal enforcement or national security authorities of domestic law
enforcement agencies vis-a-vis covered persons.* For persons held in detention
under the AUMF, the NDAA details requirements for status determinations and
mandates consultation regarding prosecution.

Related to § 1022, § 1029 establishes a consultation requirement regarding
the prosecution of certain terrorists.’” The provision mandates that before seeking an
indictment the Attorney General “consult with the Director of National Intelligence
and the Secretary of Defense about—

(A) whether the more appropriate forum for prosecution would be
a Federal court or a military commission;** and

(B) whether the individual should be held in civilian custody or
military custody pending prosecution.”’

The consultation requirement applies in cases involving persons subject to § 1022
and meeting the covered person requirements in § 1022(a)(2).** Thus, in the
introduction’s hypothetical scenario, if the foreign al-Qaeda operative were caught
at an airport in Pakistan, at an airport in the United States, or at the train yard placing
explosives, there is a statutory preference that he be held in U.S. military custody
and cannot be indicted by the Attorney General without advance consultation.
Additionally, pre-indictment consultation applies to cases where a person is held in
military detention outside the United States pursuant to the authority affirmed in §

3Id. § 1022(c)(2)(A).
2 Id. § 1022(c)(2)(B).
3 Id. § 1022(c)(2)(C).
* Id. § 1022(c)(2)(D).
3 Id. § 1022(c)(2)(E).
% Id. § 1022(d).

7 Id. § 1029.

% Id. § 1029(a)(1).

¥ Id. § 1029(a)(2).

“ Jd. § 1029(b)(1).

8 The Air Force Law Review ¢ Volume 69



1021.*" This could include, for example, persons substantially supporting al-Qaeda
without necessarily meeting the stricter membership requirements of § 1022(a)(2).
While both sections preserve flexibility for the Executive, they unquestionably
impose additional requirements designed to tip the scales in favor of military
detention and military commissions trials of foreign al-Qaeda terrorists. Recently
promulgated implementing regulations narrowly apply § 1022, suggesting continued
close Congressional oversight likely will be a priority in the foreseeable future.

C. Section 1024

Section 1024 requires the Secretary of Defense to provide a report to
Congress setting forth “procedures for determining the status of persons detained
pursuant to the [AUMF] for purposes of section 1021.”*> The procedures will apply
in the case of any unprivileged enemy belligerent held in long-term detention under
the AUME,*” except the process is not required in the case of a person for whom
habeas corpus review is available in a Federal court.* The procedures developed by
the Secretary of Defense are required to provide that “a military judge shall preside”
at these status determination proceedings,* and the unprivileged belligerent may, if
they choose, elect to be represented by military counsel at the status determination
proceedings.* The purpose of this section is as simple as it is profound. Tt will
ensure that in the future of the ongoing conflict with al-Qaeda, no person will be held
in long-term military detention by the United States without an independent review,
either pursuant to a habeas petition as provided in specified cases by the Federal
Courts or by a military judge, assisted by counsel if requested, under this section. ¥/

41 1d.§ 1029(b)(2).

42 NDAA of 2012, § 1024(a). See also CONGRESSIONAL RESEARCH SERVICE [hereafter CRS] Report
R41920, Detainee Provisions in the National Defense Authorization Bills, Jennifer K. Elsea and
Michael John Garcia (2011). This report contains a detailed overview of the NDAA legislation as it
was pending in late 2011. The report raises the issue of whether the “for purposes of section [1021]”
language means a determination of whether a detained individual is a covered person subject to
section 1021, or whether it is meant to refer to the disposition of such a person under the law of war,
or to both.” Since §1021 is intended to comprehensively affirm the detention authority of the Armed
Forces under the law of war, the “for purposes of” language arguably should be read comprehensively
to include all persons subject to military detention under the law of war. The report also raises the
issue of new captures and questions how it is to be determined prior to the status hearing whether a
detainee is one who will be held in long-term detention and thus trigger the requirements in §1024(b).
Regarding the status determination process, the statute affords the Executive branch flexibility to
prescribe procedures under §1024. Because review by the military judge and access to counsel is
intended for cases of long-term detention, it need not be conducted immediately.

“ NDAA 0f 2012, § 1024(b).

4“4 Id. § 1024(c).

S Id. § 1024(b)(1).

4 Id. § 1024(b)(2).

47 The final Conference report provided:

Because this provision is prospective, the Secretary of Defense is authorized to
determine the extent, if any, to which such procedures will be applied to detainees
for whom status determinations have already been made prior to the date of the
enactment of this Act. The conferees expect that the procedures issued by the

NDAA 2012: Congress and Consensus 9



D. Other Provisions

The NDAA also contains a number of provisions specifically related
to detention at Guantanamo Bay. These provisions reinforce prior statutory
requirements. While a review of these provisions is not the primary focus of this
article, this section provides a brief overview. Section 1023 requires the Secretary
of Defense to report to Congress on procedures for the periodic detention review
of individuals detained at Guantanamo.*® The review process will not focus on the
legality of detention under the law of war but instead will require discretionary
determinations on whether detainees represent a continuing threat.** Section 1026
calls for a report on security protocols governing communications to and from
detainees at Guantanamo.® The NDAA also limits the use of funds to transfer
detainees from Guantanamo Bay to the United States or its territories or possessions.

Section 1027 continues the prohibition on the use of funds for the transfer
or release of individual detainees to or within the United States.”® The NDAA
contains certification requirements that must occur prior to transferring Guantanamo
detainees to their country of origin or a foreign country or foreign entity. Section
1028 requires that the Secretary of Defense provide written certification, with the
concurrence of the Secretary of State and Director of National Intelligence, that the
foreign country or foreign entity to which a given detainee is to be transferred is not
a state sponsor of terrorism, maintains control of the intended detention facility, is
not facing a threat that would substantially affect its ability to control the individual,
has agreed to take actions to ensure the individual cannot threaten the United States
or engage in future terrorist activity, and has agreed to share information with the
U.S. related to the individual or any associates that could affect the national security
of the United States.””> These provisions demonstrate a continued Congressional

Secretary of Defense will define what constitutes ““long-term” detention for the
purposes of subsection (b). The conferees understand that under current Department
of Defense practice in Afghanistan, a detainee goes before a Detention Review
Board for a status determination 60 days after capture, and again 6 months after
that. The Department of Defense has considered extending the period of time before
a second review is required. The conferees expect that the procedures required by
subsection (b) would not be triggered by the first review, but could be triggered by
the second review, in the discretion of the Secretary (emphasis added).

H.R. Rep. No. 112-329, 112th Cong, 1st Sess. 696-97 (2011).

% 1d. § 1023.

¥ 1Id. § 1023(a)-(b).

0 Id. § 1026.

StId. §1027.

2 Id. § 1028(a)-(b). Section 1028 also contains a prohibition on transfer in cases of prior confirmed
recidivism. There is, however, a national security waiver process to allow transfers even in cases of
recidivism. NDAA of2012, § 1028(c)-(d). This waiver process also allows the Secretary of Defense,
with the concurrence of the Secretary of State and Director of National Intelligence, to waive the
certification requirements in subparagraphs (D) and (E) of subsection (b)(1), i.e., the certification
requirements that the foreign state has agreed to take effective action to ensure the individual cannot
threaten the U.S. or reengage in terrorist activities.
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commitment to protecting the United States at home and to ensuring the Government
takes prudent steps to prevent those released from Guantanamo taking actions that
could harm U.S. interests here or abroad. To understand the import of the NDAA
provisions and the controversy surrounding it, this paper now considers differing
views on the new legislation.

III. THE DEBATE
A. Public Criticism

The counterterrorism provisions in the NDAA have generated massive
controversy among civil liberties groups. The American Civil Liberty Union’s
(ACLU?’s) senior legislative counsel described the bill as “an historic threat to
American citizens and others because it expands and makes permanent the authority
of the president to order the military to imprison without charge or trial American
citizens.”” Human Rights Watch called President Obama’s refusal to veto the
detainee bill a “historic tragedy” and indicated it would cause “enormous damage
to the rule of law both in the United States and abroad.”** George Washington
University professor Jonathan Turley called the law “one of the greatest rollbacks
of civil liberties in the history of our country,” and apropos to the times, rather
colorfully claimed that “for civil libertarians, the NDAA is our Mayan moment.”>
Congressman Ron Paul has urged repeal of the legislation, arguing Section 1021
“provides for the possibility of the U.S. military acting as a kind of police force on
U.S. soil, apprehending terror suspects, including American citizens, and whisking
them off to an undisclosed location indefinitely.””

The central objection, as framed by the ACLU, is that Section 1021
authorizes “indefinite detention” and “endless worldwide war” and authorizes the
military to “pick up and imprison people, including U.S. citizens, without charging
them or putting them on trial.”’ Critics hearken to the Due Process provisions and

53 See Senate Poised to Pass Indefinite Detention Without Charge or Trial Published, American Civil
Liberties Union [hereinafter ACLU], December 1, 2011, available at http://www.aclu.org/national-
security/senate-poised-pass-indefinite-detention-without-charge-or-trial.

3 See U.S.: Refusal to Veto Detainee Bill A Historic Tragedy for Rights, Human Rights Watch,
December 14, 2011, available at http://www.hrw.org/news/2011/12/14/us-refusal-veto-detainee-bill-
historic-tragedy-rights.

55 See Final Curtain: Obama Signs Indefinite Detention of Citizens Into Law As Final Act of 2011,
Jonathan Turley, January 2, 2012, available at http://jonathanturley.org/2012/01/02/final-curtain-
obama-signs-indefinite-detention-of-citizens-into-law-as-final-act-of-2011/.

3¢ See Ron Paul, Speech on Unconstitutional NDAA, Revolutionary Human Media, January 18,2012,
available at http://coupmedia.org/legislation/ron-paul-s-speech-on-unconstitutional-ndaa-1801.

57 See Indefinite Detention, Endless Worldwide War and the 2012 National Defense Authorization
Act, ACLU, December 5, 2011, available at http://www.aclu.org/indefinite-detention-endless-
worldwide-war-and-2012-national-defense-authorization-act. See also “Politics Over Principle”,
NY Times, December 16, 2011, A4, available at http://www.nytimes.com/2011/12/16/opinion/
politics-over-principle.html.
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the Suspension Clause of the U.S. Constitution.”® They point to the Non-Detention
Act and the protections it affords American citizens.” Some argue that the current
detention regime is akin to the arbitrary process used to detain thousands of Japanese-
Americans during World War I1.% Others cannot understand why military detention
is needed when U.S. federal, state, and local courts are open and functioning.®® One
District Court Judge recently took up the banner, essentially enjoining enforcement §
1021 on First and Fifth Amendment grounds in a suit brought by a group of reputed
journalists.®? The quixotic opinion glosses over the problems with standing given that
the journalists obviously fall outside the definition of terrorists contemplated by the
legislation.”® Some of the rhetoric in the broader public debate borders on political
grandstanding and manifests a tendency to genuflect to the civilian criminal justice
model as the sole mechanism, even during armed conflict, to prosecute and imprison
suspected terrorists. But resident at the center of the critique is a serious-minded view
about the Constitutional limits of Executive and Congressional power and a belief
that the current legislation tilts too far in the direction of national security. Critics
suggest the law places at risk cherished liberty rights enshrined in the Constitution.
If past is prologue, there is little doubt that law review journals across the country
will dedicate voluminous attention to this point of view.

Viewed from another vantage point, the legislation treads upon executive
authority and fails to go far enough to protect the United States from emerging
threats. One argument is that merely codifying and confirming existing practices
means that new and emerging, dangerous terrorist organizations are not fully
encompassed by the legislation.  Further, the new provisions, some argue, hinder
executive flexibility by requiring mandatory military custody of foreign al-Qaeda
terrorists and disposition under law of war authorities. In Defense Secretary Panetta’s
15 November 2011 letter to the Senate Armed Services Committee Chairman, he
argued that § 1022 “restrains the Executive Branch’s options to utilize, in a swift
and flexible fashion, all the counterterrorism tools that are now legally available.”®
In a similar vein, some suggest the Guantanamo detainee transfer restrictions act
as arbitrary disincentives to transfer detainees to third countries “because of the

3 U.S. Consr. art. I, § 9, cl. 2; U.S. ConsT. amend. V & amend. VI.

¥ 18 U.S.C. § 4001(a).

% See, e.g., Carolyn Lochhead, Feinstein to Challenge Indefinite Detention Law, SAN FRANCISCO
CHRrON., February 29, 2012, available at http://readersupportednews.org/news-section2/335-
156/10209-feinstein-to-challenge-indefinite-detention-law.

1 See Jennifer K. Elsea, Detention of American Citizens as Enemy Combatants, CRS REPORT,
available at http://www.au.af.mil/au/awc/awcgate/crs/r131724.pdf.

62 Christopher Hedges, et al v. Obama, 12 Civ. 331 (S.D.N.Y. May 6, 2012), available at http://www.
nysd.uscourts.gov/cases/show.php?db=special&id=174.

8 Id.

6 See Charles Stimson, Common-Sense Principle for Detainee Policy, HERITAGE FOUND. WEB MEMO
No. 3397, Oct. 17, 2011, available at, http://thf media.s3.amazonaws.com/2011/pdf/wm3397.pdf.
6 Letter from Secretary of Defense Leon Panetta to Senator Carl Levin, Chairman Committee on
Armed Services (Nov. 15, 2011). References in the text have been changed to reflect the number
scheme in the final NDAA. In Secretary Panetta’s letter he refers to § 1032. This was the number as
it initially appeared in the Senate Bill.
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onerous certification requirements.”® Additionally, the significant requirements
and funding limitations tied to Guantanamo also “create the incentive not to bring
more detainees to Guantanamo.”®” As the objections from all sides make clear, these
statutory provisions carry important public policy implications for the nation. For
all the debate, suffice it say that the boisterous dialogue in the public sphere was
very much echoed and considered in the halls of Congress. The resulting legislation
strikes a balanced approach to detention and in many ways affirms existing practice
over the last decade.

One particularly surprising critique emerged in the waning days of 2011
when some claimed Congress was surreptitiously rushing this legislation to passage.
In the case of the detention provisions, some alleged these were negotiated “in secret,
and without proper congressional review.” ®® Nothing is further from the truth. As
Congressman Adam Smith underscored, the House held hearings on the detention
issue as early as February and March 2011 and included detention language in the
bill passed in May.* Congressman Buck McKeon similarly underscored that the
NDAA passed the House Armed Services Committee by a vote of 60-1 and the
House passed its version of the bill by a vote of 322-96. “This was a bipartisan
product from start to finish, with a wide base of support.”” A close reading of the
House Conference Report likewise makes it obvious that those members opposed
to these provisions vociferously objected and articulated the full range of concerns
oft found in journal articles, news reports and web-based reporting.”

The key sponsors of the bill also were not shy about reaching out to the
public. In a November 27, 2011, Washington Post article, Senator Carl Levin (D)
and Senator John McCain (R), publically explained the true import of pending
legislation:

The United States has struggled to craft laws and procedures to
prosecute the unprecedented kind of war that came to our shores
on Sept. 11, 2001. The courts, Congress, and two presidential

% See Stimson, supra note 63 at 2-3. See also FBI Oversight Hearing Before the Senate Committee
on the Judiciary, 112th Cong., 2d Sess. (Dec. 14, 2011)(Statement of FBI Director Robert Mueller).
See also Letter from Secretary of Defense Leon Panetta, supra note 64. Secretary Panetta argues:
§ 1033 transfer restrictions “are largely unworkable and pose unnecessary obstacles to transfers
that would advance our national security interests . . . Section 1035 shifts to the Department of
Defense responsibility for what has previously been a consensus-driven interagency process that was
informed by the advice and views of counterterrorism professionals from across the government.”
Again, the referenced section numbers do not match the final consolidated bill.

67 See Stimson, supra note 63, at 2-3.

% See Indefinite Detention, Endless Worldwide War and the 2012 National Defense Authorization
Act, ACLU, December 5, 2011, available at, http://www.aclu.org/indefinite-detention-endless-
worldwide-war-and-2012-national-defense-authorization-act (last viewed Jan. 24, 2012).

% 157 Cong. REc.H8933 (daily ed. Dec. 14, 2011) CoNreReNCE REPORT ON H.R. 1540, NATIONAL
DEFENSE AUTHORIZATION ACT FOR FiscAL YEARr 2012.

.

.
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administrations have gradually, often ad hoc, developed a system
that seeks to uphold our values and honors our Constitution while
protecting national security. Congress—in particular the Senate
Armed Services Committee—has worked hard to establish in law
this important balance rather than rely solely on court orders and
executive orders that can change with administrations.”

As Senators Levin and McCain emphasized, the statute “codifies detention authority
that has been adopted by two administrations and upheld in the courts.”” While
the law clearly requires military custody of a narrowly defined group of al-Qaeda
operatives (expressly excluding U.S. citizens), it preserves executive flexibility by
including a national security waiver. These leaders from both parties argued the
statute addresses concerns of the Executive branch by ensuring it does not impede
ongoing surveillance or interrogations.” Finally, they emphasized the new law
does not create new restrictions on transfer from Guantanamo Bay, but instead
maintains existing limits while strengthening procedural flexibility.”” Of course,
some members of Congress and the public strongly disagree, but there is simply
no logical basis to conclude these provisions were subject to anything other than
a rigorous, highly publicized debate. The next section of this article delves into
some of the key discussions in Congress, with a view toward explaining how the
legislative branch ultimately reconciled a myriad of competing views and achieved
bipartisan consensus on the new law.

B. Legislative Debate Highlights

When writing laws, facts matter, and events do not occur in a vacuum. On
December 25, 2009, Umar Farouk Abdulmutallab attempted to detonate an explosive
device on Northwest Airlines Flight 253 from Amsterdam to Detroit.” While it was
within the prerogative of the Executive branch to treat this act as a law enforcement
matter, the decision to do so triggered a strong reaction. The Chairman and Ranking
Member of the Senate Committee on Homeland Security and Government Affairs
wrote the Attorney General and the Assistant to the President for Homeland Security
and Counterterrorism, urging Abdulmutallab’s immediate transfer to the Department
of Defense for detention as an unprivileged enemy belligerent.”’ The letter noted

2 See Senator Carl Levin and Senator John McCain, Defense bill offers balance in dealing with
detainees, WasH. Post, Nov 27, 2011, available at, http://www.washingtonpost.com/opinions/
defense-bill-offers-balance-in-dealing-with-detainees/2011/11/27/gIQAf2Qn2N_story.html.

73

"

5 Id.

76 SENATE SELECT CoMM. ON INTELLIGENCE, UNCLASSIFIED EXECUTIVE SUMMARY OF THE COMMITTEE
REPORT ON THE ATTEMPTED TERRORIST ATTACK ON NORTHWEST AIRLINES FLIGHT 253, S. Doc. No. 1225,
available at, http://intelligence.senate.gov/100518/1225report.pdf. “The Committee found there
were system failures across the Intelligence Community (IC), which contributed to the failure to
identify the threat posted by Abdulmutallab.”

" Letter from Senator Joseph Lieberman and Senator Susan Collins to Attorney General Eric Holder,
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that the President has repeatedly said the United States is at war with al-Qaeda and
that Abdulmutallab was trained and sent by al-Qaeda to “ruthlessly and mercilessly
kill hundreds of innocent civilians, including the Americans on Flight 253 and many
more on the ground.””® The letter expressed grave concern that his actions were
treated as a criminal matter and that the subject reportedly was read his Miranda
rights after being questioned for just under an hour:

The decision to treat Abdulmutallab as a criminal rather than [an
unprivileged enemy belligerent] almost certainly prevented the
military and the intelligence community from obtaining information
that would have been critical to learning more about how our enemy
operates and to preventing future attacks against our homeland . . .
[We reject] the unilateral decision by the Department of Justice to
treat Abdulmutallab—a belligerent fighting for and trained by an
al-Qaeda franchised organization—as a criminal rather than a UEB
and to forego information that may have been extremely helpful to
winning this war.””

The fact of this near miss, coupled with the Times Square bomber episode in
May 2010, had a significant impact on the Congress.* Shortly after the May threat,
Senator Dianne Feinstein, Chairwoman of the Intelligence Committee, pointed out
that foreign terrorists seem to have started recruiting subjects who will not arouse
much suspicion. “These are American citizens living here and going to school
here, and then they leave the country to be trained . . . These terrorists are smart.
They think they’ve found a soft chink in our armor, with these ‘lone wolves.” And
it wouldn’t surprise me if there aren’t more in the country right now.”®! In remarks
on December 15, 2011, Senator Kelly Ayotte demonstrated how these recent near
misses informed the debate over the NDAA. She reiterated her firm conviction that
“we are at war with Al Qaeda” and that treating the Christmas Bomber as a criminal
suspect “is not good policy to gather intelligence to protect our country.” This is

Jr. and The Honorable John O Brennan (Jan 25, 2010).
B Id.
" Id. Additionally, the letter makes the point that

... during a hearing before our Committee last week titled [ ‘]Intelligence Reform:

The Lessons and Implications of the Christmas Day Attack,[’] we were told that

the Department of Justice did not consult with leadership in the intelligence

community and the Department of Defense for their input on whether or not to

treat Abdulmutallab as a criminal and read him his Miranda rights. In addition,

in the aftermath of the hearing, we learned that the so-called High Value Detainee

Interrogation Group, which the Department of Justice announced last August -

more than four months ago — is not yet operational.” Id.
80 See J. Taylor Rushing, Senators demand terror fixes after near miss with Times Square bomb
attempt, THE HiLL, May 8, 2010, available at, http://thehill.com/homenews/senate/96775-another-
close-call-has-senators-calling-to-fix-the-system-again?tmpl=component&print=1&layout=default
&page=.
81 1d.
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particularly risky where the suspect was told he had the right to remain silent and
after invoking his rights, officials “did not get to question him again until 5 weeks
later, after law enforcement officials tracked down his parents in another country.”?

In a colloquy with the senior author of this article, Senator Lieberman made
several critical points related to military detention under the NDAA, including that of
American citizens. First, al-Qaeda recruits and radicalizes Americans and others with
easy access to the United States.®* Second, the United States is part of the battlefield,
precisely “because our enemies have declared it part of the battlefield” and conducted
its most successful attack against the United States on U.S. soil.** Third, Congress
has recognized an armed conflict with al-Qaeda. Senator Lieberman concluded
that during this conflict “anybody who is an enemy combatant . . . as a matter of
principle ought to be held in military custody and tried by military tribunal.”®
While he wished the Senate had not accepted any waiver provisions offered by the
President, he recognized that the Levin-McCain-Graham waiver compromise offered
the only viable solution.* Indeed, the totality of the detention provisions represents
a bi-partisan compromise intended to meet the Executive branch’s concerns about
interference with ongoing intelligence or interrogation activities and the concerns
of many in Congress that believe strongly that the ongoing armed conflict with al-
Qaeda and associated forces requires fundamentally a military response.

In bringing the conference report to the Senate floor, which all 26 Senate
conferees signed, Senator Carl Levin emphasized the depth and breadth of flexibility
left to the Executive branch. As he explained, the final bill does not restrain law
enforcement agencies from conducting investigations or interrogations.®” “If and
when a determination is made that a suspect is a foreign al-Qaeda terrorist, that
person would be slated for transfer to military custody under procedures written
by the Executive branch.”®® Importantly, even after transfer “all existing law
enforcement tools remain available to the FBI and other law enforcement agencies.”*
Military detention and military commissions trials for foreign al-Qaeda terrorists may
enjoy Congressional preference, but are not the only means of dealing with foreign
terrorists in what is fundamentally an all-in approach designed to give the Executive
primary and residual authorities to deal with a complex threat. A preference for
military detention ensures the availability of established tactics, techniques and
procedures not necessarily present in the civilian justice system, and is ultimately
meant to enhance intelligence gathering and prevent dangerous enemy forces from
returning to the fight.

82 157 Cong Rec. S8661 (daily ed. Dec. 15, 2011).
8 157 Cong Rec. S8054 (daily ed. Nov. 30, 2011).
8 Id.

85 Id. at S8056.

8 Id.

87157 Cong Rec. S8633 (daily ed. Dec. 15,2011).
8 Id.

8 Id.

16 The Air Force Law Review * Volume 69



Senator Levin addressed the very sensitive issue of military detention of
U.S. citizens:

“The issue of indefinite detention arises from the capture of an
enemy combatant at war. According to the law of war, an enemy
combatant may be held until the end of hostilities . . . I believe that
if an American citizen joins a foreign army or a hostile force such
as al-Qaeda that has declared war and organized a war against
us and attacks us, that person can be captured and detained as an
enemy combatant.””

This does not mean citizens lack access to U.S. courts. As Congressman Bishop
emphasized in the House, before there is authority to act under the NDAA (and the
AUMF), one must show a connection to al-Qaeda, the Taliban or associated forces.
There is a process for legal review which includes habeas review for any citizen
detained in the United States.’!

Beyond the question of who can be detained, Congress carefully considered
another challenging aspect of detention. Senator Levin described it as “one that
goes to the heart of the concern over the detention policy—and that issue is when
does the detention end?”*? Congress and the Executive branch have grappled with
this issue for over a decade. Neither the AUMF nor the NDAA provisions contain
temporal limits on law of war detention authority, which should be unsurprising
given that the law of war authorizes detention until the cessation of hostilities.”* In
the post-World War II model, when there is a classic international armed conflict
between state parties, detention for the duration of hostilities makes perfect sense.
In those circumstances, one immediately envisions a conflict of finite duration, with
the likelihood of a peace treaty or formal cessation of hostilities at the end. Such an
event would then precipitate a mutual repatriation of prisoners of war as required by
the Geneva Conventions.” After ten years of fighting in multiple nations around the
globe against an amorphous non-state actor, it is abundantly clear that this conflict
is unlikely to so end.

No one realistically expects a peace treaty with al-Qaeda. No one expects
a voluntary cessation of hostilities. Even significant victories, like the discovery
and killing of Osama bin Laden, do not mean this conflict is at an end. Nor should
anyone discount the very real and evolving threat posed by al-Qaeda and its affiliates.

P Id. See infra Part TV.B.

1 157 Cong. REc.H8920 (daily ed. Dec. 14, 2011) CoNreReNCE REPORT ON H.R. 1540, NATIONAL
DEFENSE AUTHORIZATION ACT FOR FiscAL YEARr 2012.

%2 157 Cong Rec. S8633 (daily ed. Dec. 15, 2011).

% See generally Geneva Convention Relative to the Treatment of Prisoners of War of August 12,
1949, opened for signature Aug. 12, 1949, 6 U.S.T. 3316, 75 U.N.T.S. 135. Article 118 provides that
prisoners of war shall be released and repatriated after the cessation of active hostilities.

*Id.
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As the 9/11 Commission Report emphasized, this is “an enemy who is sophisticated,
patient, disciplined, and lethal.””> Recent assessments tout a string of important
successes, but “al-Qaeda’s core leadership and structure is intact in Pakistan.”¢
Al-Qaeda in the Arabian Peninsula (AQAP) remains a potent and aggressive threat.
“AQAP was, for example, behind the failed December 2009 attempt to blow up a
Detroit-bound airliner, and a 2010 plot to destroy several US-bound cargo planes.”’
Al-Qaeda continues to receive support from anti-U.S. regimes and to pursue the
means to commit a chemical or biological attack against the United States, and as
Secretary Napolitano recently underscored, “the recent threat surrounding the 10th
anniversary of the September 11th attacks and the continued threat of homegrown
terrorism demonstrate how we must constantly remain vigilant and prepared.”® The
reality that the enemy remains determined to strike us means that the conflict, and
the law of war detention authority incident to the conflict, continues. What many
in and out of government realize, though, is that the legal availability of law of war
detention should not, by itself, end the inquiry. It may be a sufficient condition
to authorize detention, but the nature of this conflict requires adaptive thinking
regarding prolonged law of war detention.

In World War 11, no one seriously argued with the notion of detaining
personnel fighting with or accompanying the Germans, whether SS officers,
impressed soldiers from conquered states in Eastern Europe, or low-level cooks
and cleaners with little interest in fighting. The Allied forces, however, did not
have to account for what do with enemy forces over the course of a decade-long,
potentially multi-generational conflict. Government officials have now been forced
to confront hard questions: What happens in the current conflict if a person is
detained by mistake? What happens if a person was legitimately detained as part
of the enemy force but with a decade of time gone by may no longer be a threat?

% THe 9/11 CommissioN Report, preface xvi, available at, http://www.911commission.gov/
report/911Report.pdf.

% See D. Souza, A Decade Later, Al-Qaeda Threat Real, THE DipLoMAT, Sep. 09, 2011, available at,
http://the-diplomat.com/2011/09/09/decade-later-al-qaeda-threat-real/ (last accessed Feb. 15, 2011).
See also R. Nelson & T. Sanderson, A Threat Transformed: Al Qaeda and Associate Movements
in 2011, A Report of the CSIS Homeland Security and Counterterrorism Program and the CSIS
Transnational Threats Project, CSIS, Feb. 2011, available at, http://csis.org/files/publication/110203_
Nelson_AThreatTransformed web.pdf (last accessed Mar 27, 2012); B. Jenkins, Al Qaeda in Its
Third Decade: Irreversible Decline or Imminent Victory, RAND Corp., 2012, available at, http://
www.rand.org/pubs/occasional papers/OP362.html.

1 Id.

% Id. “On July 28, documents filed by the US Treasury Department accused Iran of facilitating an
al-Qaeda-run support network that transfers large amounts of cash from Middle East donors to al-
Qaeda’s top leadership in Pakistan’s tribal region . . . Mike Leiter, who stepped down as director of
the US National Counterterrorism Centre in July, said that despite the killing of bin Laden, there are
‘pockets of al-Qaeda around the world who see’ the use of chemical and biological weapons ‘as a key
way to fight us, especially the offshoot in Yemen.” Id. Written testimony of DHS Secretary Janet
Napolitano for a Senate Committee on Homeland Security and Governmental Affairs hearing on
The President’s Fiscal Year 2013 budget request for The Department of Homeland Security, Mar. 21,
2012, available at, http://www.dhs.gov/ynews/testimony/20120321-s1-fy13-budget-request-hsgac.
shtm.
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Experience has thus far demonstrated a strong preference for individualized reviews
of detainee cases. In advocating final passage of the bill in mid-December, Senator
Levin said, “it is appropriate for us to provide greater procedural rights to enemy
detainees than we might in a more traditional war . . . Enemy combatants who will
be held in long-term military detention are told, for the first time, they will get a
military judge and a military lawyer for their status determination.”” This process
and others like it are not required by the law of war, but for reasons that will be
explored in more depth later, are wholly appropriate in the circumstances of the
present conflict. The next section addresses key proposed amendments to the NDAA
related to enemy detention.

C. Proposed Amendments

Senator Feinstein offered two important amendments to Sections 1031 and
1032 of the Senate bill, Sections 1021 and 1022 of the final NDAA. While both
were defeated in their original form, they nevertheless shaped and clarified the
debate over the NDAA provisions. In proposed amendment 1126, Senator Feinstein
offered additional language to Section 1031 stating: “The authority described in
this section for the Armed Forces of the United States to detain a person does not
include the authority to detain a citizen of the United States without trial until the
end of hostilities.”'™ Senator Feinstein argued the amendment is consistent with
“past practice and with traditional U.S. values and due process.”'"! As evidence of
this past practice, Senator Feinstein noted that over the past ten years when American
citizens have been detained “they have eventually been transitioned to the criminal
justice system.”!?? She cited the cases of John Walker Lindh and Jose Padilla, both

% 157 Cong Rec. S8664 (daily ed. Dec. 15, 2011). See supra Section I1.C.
100 157 Cong. REc. S7962.
101157 Cong. REc. S7963. Senator Feinstein argued:

“It is hard for me to understand how any Member of this body wouldn’t vote
for this amendment because, without it, Congress is essentially authorizing the
indefinite imprisonment of American citizens without charge or trial.

As I said on the Senate floor previously, 40 years ago Congress passed the Non-
Detention Act of 1971 that expressed the will of Congress and the President that
America would never repeat the Japanese-American internment experience--
something that I witnessed as a child up close and personal--and would never
subject any other American to indefinite detention without charge or trial.”

12 Jd. According to his original indictment:

John Walker Lindh, after learning about the terrorist attacks against the United
States on or about September 11, 2001, remained with a group of foreign fighters
in Afghanistan. He did so despite having been told that Bin Laden ordered the
attacks. From October through early December 2001, he stayed with his fighting
group after learning that United States military forces and United States nationals
had become directly engaged in support of the Northern Alliance in its military
conflict with Taliban and al Qaeda forces. In or about November 2001, his fighting
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of whom received lengthy prison sentences in Federal Court.'® Those who opposed
the amendment worried about the limitations it would impose on the authority to
detain Americans who choose to wage war against America.

Senator Chambliss raised several points reflective of why the amendment
ultimately failed to gain support. First, “citizenship in the United States as an
enemy belligerent does not relieve him from the consequences of belligerency.””!*
Second, the amendment potentially prohibited the long-term military detention of
Americans overseas who committed terrorist acts outside the United States. This
would have created “the perverse effect of allowing American belligerents overseas
to be targeted in lethal strikes but not [be] held in U.S. military detention until the end
of hostilities.”' Third, there was some concern about ambiguous language in that
“the end of hostilities” could be interpreted either as precluding all military detention
of American citizens or as limiting detention for some undefined time period short
of the end of hostilities.'” By rejecting this amendment and the characterization of
law of war detention as “imprisonment” without charge or trial, Congress preserved
law of war detention authority. It affirmed that preventive detention is a necessary
incident of warfare, not punishment for a crime.'”” While the final bill rejected
limitations on law of war detention authority vis-a-vis U.S. citizens, this debate
lead to a compromise amendment and inclusion of the language in Section 1021(e)
clarifying that nothing in this section would be construed to affect existing law or
authorities relating to the detention of U.S. citizens, lawful resident aliens, or any
other person captured or arrested in the United States.!® In other words, the NDAA
preserved the AUMF status quo ante regarding detention in the United States.

group retreated from Takhar to the area of Kunduz, Afghanistan, and ultimately
surrendered to Northern Alliance troops. Lindh and other captured fighters were
trucked to Mazar-e Sharif and then to the nearby Qala-i Janghi (“QIJ”) prison,
the site of notorious uprising where CIA employee Johnny Michael Spann was
shot and killed.

U.S. v. Lindh, Indictment in the U.S. District Court for the Eastern District of Virginia, available at
http://news.findlaw.com/hdocs/docs/lindh/uswlindh020502cmp.html (last accessed Feb. 5, 2012).
In 2002, Lindh pled guilty under a plea agreement and was sentenced to twenty years in prison.
Press Release, Statement from the Attorney General Regarding John Walker Lindh’s Guilty Plea,
Jul. 15, 2002, available at, http://www.justice.gov/opa/pr/2002/July/02_ag 400.htm (last accessed
Feb. 5,2012). While Lindh’s case was disposed of in Federal Court, he came into the custody of the
U.S. military and was held in military custody at Camp Rhino and later aboard the U.S.S. Peleliu
and U.S.S. Bataan for a period of seven weeks. The case of Jose Padilla is discussed in some depth
in Part IV.B.

103 Id

104157 Cona. Rec. S8110 (Dec. 1, 2011).

105 Id

106 Id

17 Amendment 1126 was defeated by a vote of 45 to 55. S.Amdt. 1126 to S. 1867. Record Vote
Number: 214, 157 Cong. Rec. S8125 (Dec. 1, 2011).

108 See supra Part ILA. Senator Feinstein’s compromise Amendment 1456 was approved by a vote of
99 to 1. S.Amdt. 1456 to S. 1867. Record Vote Number: 215, 157 Cong. Rec. S8125 (Dec. 1, 2011).
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Senator Feinstein’s other amendment 1125 was designed to limit the
mandatory military custody requirement to terrorists captured outside the United
States. Functionally, the amendment would have added one word, “abroad,” to the
text of Section 1022.' This amendment enjoyed the support of the Director of
National Intelligence, Secretary of Defense, and Director of the FBL.''® In effect,
the amendment would avoid the presumption of military custody for terrorists
detained in the United States, and would have allowed, for example, a customs agent
to follow established processes to surrender a suspect to the FBI without having to
affirmatively consider whether a waiver of military custody is required.'!

Under both the NDAA statutory scheme and that proposed by Senator
Feinstein, all parties conceded the Executive branch has the authority to pursue
federal arrest, detention and criminal prosecution or military detention and military
commission prosecution. The difference boils down to a presumption in favor of the
military option preferred by the Congress. In urging rejection of this amendment,
Senator Ayotte highlighted the absurd result that would flow from an amendment
predicated on geographic location of capture.!!? It would result in a presumption of
military custody for an Al Qaida operative found overseas, yet if the same operative
actually achieved his goal of entering the country, say to blow up rail cars and release
poisonous gases, the presumption would evaporate. The amendment, Senator Ayotte
argued, “misses the point” that in addition to “getting that person away from where
he can threaten us,” “we need to gather intelligence.”'* While Congress remained
committed to the presumption in favor of military detention, the President expressed
deep concern about executive prerogative and ultimately issued a detailed signing
statement.

109157 Cong. Rec. S7961. Amendment 1125 was defeated by a vote of 45 to 55. S.Amdt. 1125 to S.
1867. Record Vote Number: 213, 157 Conac. Rec. S8107 (Dec. 1, 2011).

110 ]d

" Jd. at S7962. Senator Feinstein explained:

“The administration has threatened to veto this bill and said it ‘strongly objects
to the military custody provision of section 1032’ in its official Statement of
Administration Policy because it would, and I quote, ‘tie the hands of our
intelligence and law enforcement professionals’. . .

If something had gone wrong, if there had been mistakes, if there hadn’t been over
400 cases tried successfully in civilian Federal criminal courts in the last 10 years
and 6 cases and a muffed history of military prosecution in these cases, I might
agree. But the march is on here in Congress: militarize this thing from stem to stern
... Mr. President, there are rapid reaction teams part of the HIG--or High-Value
Interrogation Group--who can deploy on a moment’s notice, who can rapidly assess
a suspect, who can carry out a proper and effective interrogation, and the executive
branch then has an opportunity to decide whether the facts and the evidence really
are best suited for a Federal criminal prosecution in Article III courts, or the facts
and the evidence are really best suited for a military commission prosecution.” d.

112157 Cong. Rec. S8097 (Dec. 1, 2011).

113 ]d
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D. The President’s Signing Statement (and a few words about Section 1022
procedures)

President Obama signed the NDAA “despite having serious reservations
with certain provisions that regulate the detention, interrogation, and prosecution of
suspected terrorists.”''* While the Administration voiced concerns throughout the
legislative process, those concerns were addressed and ultimately resulted in a bill
that preserves the flexibility needed to adapt to changing circumstances and upholds
America’s values. The President reiterated his support for language in Section
1021 making clear that the new legislation does not limit or expand the scope of
Presidential authority under the AUMF or affect existing authorities “relating to the
detention of United States citizens, lawful resident aliens of the United States, or
any other persons who are captured or arrested in the United States.”'!s

The President underscored his Administration “will not authorize the
indefinite military detention without trial of American citizens” and will ensure any
authorized detention “complies with the Constitution, the laws of war, and all other
applicable law.”""® Yet understanding fully the Administration’s position requires
recourse to its prior insistence that the Senate Armed Services Committee remove
language in the original bill which provided that U.S. citizens and lawful resident
aliens captured in the United States would not be subject to Section 1021."7 There
appears to be a balancing process at work here. On the one hand, the Administration
is in lock-step with Congress that the NDAA should neither expand nor diminish
the President’s detention authority. On the other hand, policy considerations led
the President to express an intention to narrowly exercise this detention authority
over American citizens.

The overriding point is that the legislation preserves the full breadth and
depth of detention authority existent in the AUMF, to include the detention of
American citizens who join forces with Al Qaida. This is a dynamic and changing
conflict. If a home-grown terrorist destroys a U.S. target, the FBI gathers the
evidence, and a U.S. Attorney prosecutes, traditional civilian criminal laws govern,
and the military detention authority resident in the NDAA need never come into
play. This is a reasonable and expected outcome in many cases. The pending strike
on rail targets posited in this paper’s introduction, where intelligence sources reveal
an inchoate attack involving American and foreign nationals operating overseas and
at home, however, may be precisely the type of scenario where military detention is
not only preferred but vital to thwarting the attack, conducting interrogations about
known and hidden dangers, and preventing terrorists from continuing the fight.

114 Statement by the President on H.R. 1540, Dec. 31, 2011, available at, http://www.whitehouse.gov/
the-press-office/2011/12/31/statement-president-hr-1540 (last accessed Feb. 11, 2012).
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17157 Cong. Rec. S7657 (Nov. 17, 2011). The record in the pertinent part refers to Section 1031,
which became Section 1021 on reconciliation.
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The biggest tussle with the Administration occurred over the mandatory
military custody provisions in Section 1022, which even in its final form the President
described as providing the “minimally acceptable amount of flexibility to protect
national security.”!"®* The signing statement repeatedly emphasized “flexibility” in
determining military custody procedures and interpreted the statute to provide “full
and unencumbered ability to waive any military custody requirement, including the
option of waiving appropriate categories of cases when doing so is in the national
security interests of the United States.”'"® The President is determined “to remain
relentlessly practical, guided by the factual and legal complexities of each case and
the relative strengths and weaknesses of each system.”'?’ Concomitantly, the Bill’s
sponsors emphasized flexibility in crafting the NDAA’s provisions.

In creating an avenue for military custody that can be waived, Senator
Levin explained, “the facts are in this bill, there is flexibility . . . The President will
lay out the procedures and notify the Congress of those procedures. But the point
is, we do provide the very flexibility that the President of the United States has
sought.”'?! Though one cannot miss the waiver provisions in the plain text of the
NDAA, flexibility clearly remains in the eyes of the beholder. While the President
rightly perceived that an inflexible system, handled poorly, could create serious
problems for counterterrorism professionals, those who developed and defended the
mandatory military custody requirements (along with all the appropriate waivers and
caveats) rightly perceived that the relentless practical calculus can become skewed
in favor civilian modalities when military ones are equally, if not more, appropriate.

On February 28, the Administration released the Section 1022 implementing
procedures in the form of a Presidential Policy Directive.!?? Under the procedures
a federal law enforcement agency must notify the Attorney General when there is
probable cause to believe someone is a covered person under the statute.!* In such
cases, a review commences to determine if there is “clear and convincing” evidence
that the custody requirement applies and to determine if the requirement should be
waived in the interest of national security. The Attorney General will only issue a
final determination that an individual is a “covered person” with the “concurrence
of the Secretary of State, Secretary of Defense, Secretary of Homeland Security,
Chairman of the Joint Chiefs of Staff, and the Director of National Intelligence.””'*
The Director of the FBI must also determine that transfer will not disrupt “ongoing
interrogation” or ongoing intelligence collection or compromise any national
security investigation.'” These procedural requirements are inapplicable to persons

118 Statement by the President supra note 112.

119 ]d

120 [d

121 157 Cong. Rec. S7670 (Nov. 17, 2011).

122 Presidential Policy Directive/PPD-14, Feb. 28,2012, available at, http://www.whitehouse.gov/the-
press-office/2012/02/28/presidential-policy-directive-requirements-national-defense-authorization.
123 [d

124 [d

125 Id.  See also Fact Sheet: Procedures Implementing Section 1022 of the National Defense
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detained by the Department of Defense, state and local law enforcement, or a
foreign government.'?® The President also delimited a number of categories where
he determined waivers are in the interest of national security.!”’ Whether these
procedures, and in particular the lugubrious process for determining who is and is
not a “covered person,” will be acceptable to Congress remains to be seen. Certain
restrictive aspects of the new process likely will engender close Congressional
scrutiny, and over time Congress will need to decide whether further legislative
intervention is necessary. Much will depend on how these procedures are applied
in specific cases. There undoubtedly remains deep-seated Congressional concern
that foreign al-Qaeda operatives pose a military threat and should be treated as such.
While not for one moment discounting the vital, important and successful efforts of
federal law enforcement authorities, if Congress perceives a persistent imbalance
in favor of civilian law enforcement modes to the exclusion of essential military
tools, further action is certainly a possibility.

In other sections of the signing statement, the President underscored
the Administration’s intention to broadly interpret what status determinations
in Afghanistan are subject to the military judge/access to counsel requirements
in Section 1024.'® While the concern from the Administration centered on the
potential for interference with executive prerogative, less attention has been paid

Authorization Act for Fiscal Year 2012, Feb. 28, 2012, available at, http://www.whitehouse.gov/
sites/default/files/ndaa_fact_sheet.pdf.
126 Jd.  See also Letter from the General Counsel of the Department of Defense, Procedures
Implementing Section 1022 of the National Defense Authorization Act for Fiscal Year 2012, Feb.
28,2012.
127 Waiver categories include:

* When placing a foreign country’s nationals or residents in military custody will

impede counterterrorism cooperation;

* When a foreign government indicates that it will not extradite or transfer suspects

to the United States if the suspects may be placed in military custody;

* When an individual is a U.S. lawful permanent resident who is arrested in this

country or arrested by a federal agency on the basis of conduct taking place in this

country,

* When an individual has been arrested by a federal agency in the United States on

charges other than terrorism offenses (unless such individual is subsequently charged

with one or more terrorism offenses and held in federal custody in connection with

those offenses);

* When an individual has been arrested by state or local law enforcement, pursuant

to state or local authority, and is transferred to federal custody;

* When transferring an individual to military custody could interfere with efforts

to secure an individual’s cooperation or confession; or

* When transferring an individual to military custody could interfere with efforts to

conduct joint trials with co-defendants who are ineligible for military custody or

as to whom a determination has already been made to proceed with a prosecution

in a federal or state court.

» When a national security waiver is issued or applies, standard operating procedures

would continue to be followed, and the terrorist suspect would remain in law

enforcement custody.
128 Statement by the President supra note 112.
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to the more robust process requirements actually required by this section. Under
current procedures in Afghanistan, there is no requirement for a status review by
a military judge in long-term detention cases.'” The 1024 statutory requirement
means that in the future all persons subject to long term military detention under
the AUMF framework will either have access to habeas review or to a status review
by a military judge. Section 1024 fulfills a commitment that for the first time in
the history of American warfare, belligerents held by the government in long-term
detention during this unusual and enduring conflict will have their day in court.'>

In the final sections of the signing statement, the President renewed objections
to the “unwise funding restrictions” related to Guantanamo Bay detainees."' It is
not the objective of the paper to revisit this well-worn path of diverging views.
Regarding Section 1029, requiring that the Attorney General consult with the
Director of National Intelligence and Secretary of Defense prior to filing criminal

129 See supra Part I1.C.

130 There is some confusion about the position of military judge and whether such judges maintain
sufficient indicia of independence to conduct independent judicial reviews. In the ordinary course
of military justice involving U.S. service personnel, a military judge is detailed to each general
court-martial and subject to regulations of the Service Secretary concerned to special courts-martial.
Uniform Code of Military Justice (UCM]J), Art. 26, 10 U.S.C. 826(a).

Under the UCMJ:

(b) A military judge shall be a commissioned officer of the armed forces who is a
member of the bar of a Federal court or a member of the bar of the highest court of
a State and who is certified to be qualified for duty as a military judge by the Judge
Advocate General of the armed force of which such military judge is a member.

(c) The military judge of a general court-martial shall be designated by the Judge
Advocate General, or his designee, of the armed force of which the military judge
is a member of detail in accordance with regulations prescribed under subsection
(a). Unless the court-martial was convened by the President or the Secretary
concerned, neither the convening authority nor any member of his staff shall
prepare or review any report concerning the effectiveness, fitness, or efficiency
of the military judge so detailed, which relates to his performance of duty as a
military judge. A commissioned officer who is certified to be qualified for duty as a
military judge of a general court-martial may perform such duties only when he is
assigned and directly responsible to the Judge Advocate General, or his designee,
of the armed force of which the military judge is a member and may perform
duties of a judicial or nonjudicial nature other than those relating to his primary
duty as a military judge of a general court-martial when such duties are assigned
to him by or with the approval of that Judge Advocate General or his designee.

10 U.S.C. 826(b)-(c). Like their civilian counterparts, military judges routinely decide motions
before the court, the guilt or innocence of U.S. military accused who elect to have their cases decided
before a military judge sitting alone, and they routinely impose sentences for crimes, including
serious crimes, committed by service personnel. While they do not carry lifetime tenure like Article
III judges, this does not serve as an impediment to their service as judges over courts-martial, with
the requisite independence and judicial authority under the law.

131 Statement by the President supra note 112.
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charges against certain individuals, the President indicated his understanding, an
accurate one, “that apart from detainees held by the military outside the United
States under the 2001 [AUMF], the provision applies only to those individuals who
have been determined to be covered persons under Section 1022 before the Justice
Department files criminal charges or seeks an indictment.”’*? The President remains
concerned this provision “intrudes into the functions” of the Justice Department.
Notwithstanding this objection, Congress remained convinced that a consultative
process that induces a holistic review of both trial options was entirely appropriate.
Ultimately, it is still up to the Attorney General, after consultation, “to determine
whether a suspect will be tried in Federal Court or before a military commission.”'*?

IV. AUMEF, DeTENTION & THE COURTS

The U.S. Supreme Court has famously interceded in a number of terrorist
detention cases. Section IV will explore the major Supreme Court cases. Because
U.S. citizen detention remains a timely and hotly contested topic in relation to
detention and the NDAA, it will also explore historic cases related to citizen
detention, and consider federal appellate cases related to citizen detention that did
not ultimately reach the Supreme Court. Finally, it will trace the broad contours
of the recent habeas litigation before the U.S. Court of Appeals for the District of
Columbia Circuit (D.C. Circuit). There is a dense body of legal literature based
on this recent case law, which successfully delves into every nuanced aspect of the
case law. The intent here is to focus on major aspects of the cases as they relate to
the NDAA, and to review the cases in sufficient depth to enable a further discussion
about the growing consensus among the three branches of government discussed in
the final section of this paper. Before reviewing the case law, this Section presents
a brief, general overview of detention authority in armed conflict.

A. AUMF & Detention in Conflict

The Constitution of the United States provides Congress the power to declare
war, to raise and support armies, and to maintain a Navy."** It vests Executive
power in the President,'** who serves as Command in Chief of the Armed Forces.'*
These defined responsibilities are central to the Constitutional scheme of shared
powers. The critical importance of Congress in preserving American liberty through
the raising and supporting of armies and the Navy was well understood at the
time the country was founded.!*” Likewise, the founders recognized the necessity
of strong executive authority in war—"“of all the concerns of government, the
direction of war most peculiarly demands those qualities which distinguish the

132 Id

133157 Cong. Rec. S8633 (Dec. 15, 2011)(comment by Senator Levin).

134 U.S. Consr. art. 1, § 8, cl. 11-13.

135 U.S. Consr. art. 2, § 2, cl. 1.

136 U.S. Consr. art. 2, § 1, cl. 1.

137 THe FEDERALIST No. 41 (J. Madison). See also THE FEDERALIST No. 25 (A. Hamilton).
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exercise of power by a single hand.”*® It should be no surprise, therefore, that in
the aftermath of devastating terrorists attacks on the United States, Congress broadly
authorized the use of military force, and two Presidents have relied on that authority
to pursue, detain and destroy the enemies of the nation. Despite the natural logic
of both branches of government acting in concert to defend the nation under this
Constitutional scheme, the exact nature and scope of the AUMF has been the subject
of much confusion and debate.

To unravel this puzzle, one must first understand that Congress has
authorized recourse to military force in two fundamentally different ways. There
have been eleven separate formal declarations of war and a dozen instances in which
Congress authorized military force without making a formal declaration.'”® Both
are legitimate Constitutional mechanisms with well-established historic precedent.
Formal declarations occurred during the War of 1812, the War with Mexico in 1846,
the War with Spain in 1898, World War I, and World War 1. Authorizations for
the use of military force have similarly underpinned U.S. military action to defend
U.S. commerce against predation by French vessels in 1798, to defend against the
Barbary pirates in 1802, to protect against Algerine cruisers in 1815, to protect
Formosa and the Pescadores against the Chinese Communists in 1955, to promote
peace in the Middle East in 1957, as well as in Vietnam in 1964, Lebanon in 1983,
Iraq in 1991 and 2002, and of course in response to 9/11 through the AUMF passed
on September 18, 2001.'!

While early authorizations for the use of force were often narrow, modern
authorizations have been very broad, and encompass massive and often enduring
military commitments such as those in Iraq and Vietnam. Another key point in
the transition to use of authorizations vice declarations of war occurred as a result
of developments in international law. In the Kellogg-Briand Peace Pact signed in
1929, State Parties condemned “recourse to war for the solution of international
controversies, and renounce[d] it as an instrument of national policy in their relations
with one another.”'** Following World War II, the Nuremberg Tribunal found “that
the Pact rendered aggressive war illegal under international law and makes those who

138 THE FEDERALIST No. 74 (A. Hamilton).

139 Jennifer K. Elsea & Richard F. Grimmett, Declarations of War and Authorizations for the Use
of Military Force: Historical Background and Legal Implications, CRS Report RL31133 (2007).
This comprehensive and thoughtful study thoroughly documents the history of formal declarations
of war and authorizations for the use of military force. The complete text of all 11 declarations and
12 authorizations for the use of military force are available in Appendix 1 and 2. Further, this report
details the broad range of domestic and statutory implications that flow from a declaration of war.
140 Id. at 83-89. While there were 11 declarations in total, two occurred during World War I against
Germany and Austria-Hungary and six occurred during World War II against Japan, Germany, Italy,
Bulgaria, Hungary, Romania.

141 1d. at 90-109. AUMF, P.L. 107-40, 115 Stat. 224, September 18, 2001 [S. J. Res. 23].

142 CRS Report RL31133 at 25, citing, Treaty Providing for the Renunciation of War As an Instrument
of National Policy, 46 Stat. 2343 (1929); TS 796; 2 Bevans 732.
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plan and wage such a war guilty of a crime.”'** The Charter of the United Nations
requires its Member States to “refrain from the threat or use of force against the
territorial integrity or political independence of any State, or in any other manner
inconsistent with the purposes of the United Nations.”'** In the modern era of
collective security embodied most prominently by the U.N. Security Council and
the U.N. Charter, states have not declared war in the traditional sense, and since
1945 they have “resisted describing a conflict as war.”'* Furthermore, the Hague
and Geneva Conventions, the two major international legal regimes that broadly
underpin the law of war, may apply even in the absence of a formal declaration of
war.'* Taken together, historic U.S. practice and these evolutionary developments in
international law make clear why the United States has not formally “declared war”,
but make equally clear that the AUMEF is a historically appropriate and expected
mechanism for Congress to fully authorize military action.

The plain text of the NDAA 2012 detention provisions explicitly grant to the
Executive military detention authority, but such authority has in reality existed since
2001 under the AUMF. Detention authority naturally flowed from historic use of
force authorizations even without language directly granting such authority. Beyond
this domestic authority, there is the matter of international law. In state-on-state
conflicts, international law provides for the detention of enemy soldiers under the
Third Geneva Convention, requiring release only upon “cessation of hostilities.”'*’
Logically, the military detains enemy soldiers for the duration of hostilities lest they
return to the fight. The image this naturally conjures up is the Viet Cong fighter
or the SS trooper captured on the front lines. What has proven challenging in the
present conflict is understanding how to apply military detention away from a “hot
battlefield” in an armed conflict not of an international character—including the
possibility of detaining United States citizens as part of the enemy force. While an
armed conflict against a terrorist organization with global reach challenges current
paradigms, there is relevant historic precedent to draw upon to demonstrate law
of war detention under the AUMF comports with domestic and international legal
standards. What follows is a short discussion about the wide and varied nature of
military detention during previous military conflicts.

The picture of military detention is far more complicated than the simple
notion of picking up hardened enemy fighters off an active battlefield. The Allied
surge in the European continent during World War 1II resulted in Allied Forces

143 CRS Report RL31133 at 25, citing, “International Military Tribunal (Nuremberg): Judgment and
Sentences,” 41 Am. J. Int’l L. 172, 218 (1947).

144 U.N. CHARTER art. 2, para. 4.

145 CRS Report RL31133 at 25, citing, Dieter Fleck, ed., THE HANDBoOOK OF HUMANITARIAN Law N
ARMED ConrLICTs (1995), at 39.

146 Id. at 26-27. For example, Common Article 2 to the Geneva Conventions of 1949 states that the
Conventions shall “apply to all cases of declared war or of any other armed conflict which may arise
between two or more of the High Contracting Parties, even if the state of war is not recognized by
one of them.” Geneva Convention relative to the Treatment of Prisoners of War, art. 2, 75 U.N.T.S.
135, entered into force Oct. 21, 1950 [hereinafter G.C. III].

7 Id. at Art. 118.
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sweeping up and detaining thousands of prisoners. Not all were nationals of the
Axis Powers. In a fascinating account of the D-Day invasion, Stephen Ambrose
described the significant number of opposing forces along the French coastline
who were actually nationals of territories occupied by the Third Reich impressed
into service.'*® Many were happy to surrender, but no one seriously argued against
detaining these reluctant soldiers as military prisoners.

There are even accounts of German-Americans fighting for the Nazis during
the war,'* including a series of rather bizarre stories of American citizens becoming
wholly enmeshed with the Germans. While these stories are rare, they bear a marked
resemblance to cases in which Americans have become involved with al-Qaeda. In
one fascinating case, Martin James Monti enlisted in the Army Air Force and was
later commissioned as a Flight Officer.!® He stole an F-5E Lightning and defected
to a German base in Milan. He joined a propaganda unit of the SS and created
leaflets distributed to Allied forces and German-held POWSs. The plane he stole
was used as a training tool for Luftwaffe pilots (and apparently found in Austria at
the end of the War). Monti was captured and held by the U.S. military in Italy and
subsequently tried for desertion. After the war, U.S. authorities learned of Monti’s
propaganda activities and prosecuted him for treason.'!

The famous German saboteurs case, discussed infra, is well known in legal
circles, but it is not the only instance of German efforts to penetrate the U.S. mainland
using Americans. In November 1944, the German U-Boat U-1230 succeeded in
spiriting William Curtis Colepaugh and Eric Gimpel into the United States.'>
Colepaugh was a maladjusted American who offered his services to the Germans
and subsequently met with the Schutzstaffel (S.S.). The S.S. placed him with the
organization that trained spies and saboteurs, where he learned about radios, firearms
and explosives. Within a month of his arrival in the U.S., Colepaugh surrendered.
He provided the FBI with information that led to Gimpel’s arrest. “On instructions
from the Attorney General, the FBI turned Colepaugh and Gimpel over to military
authorities in New York City.”'> They faced trial by Military Commission at
Governor’s Island and were sentenced to be hanged.

148 Stephen E. Ambrose, D-DAy, JUNE 6 1944: THE CLiMATIC BATTLE OF WORLD WaR II (1995).

19 Warth, Columnist recounts tale of German-American fighting for Nazis, JournalStar.com,
July 8, 2006, available at, http://journalstar.com/lifestyles/article 66492{f6-2d6c-5bf0-alad-
4997e5b9d578.html (last visited Jan. 26, 2012).

150 Urban Exploration Resource, The Strange Tale of the Only USAAF Pilot to Desert to the Germans,
available at, http://www.uer.ca/forum_showthreatd.asp?fid=1&threadid=65945 (last visited Jan. 26,
2012), citing, Wainright, “DESERTER”, Air Classics, Mar. 20, 2009.
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153 National Intelligence Center, Counterintelligence in World War IT, Chapter 1, A Counterintelligence
Reader, available at, http://www.fas.org/irp/ops/ci/docs/ci2/2chl_a.htm.
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After his sentence was commuted to life imprisonment, Colepaugh
challenged his military conviction in Federal Court.'>* The judge found the charges
“clearly state an offense of unlawful belligerency, contrary to the established and
judicially recognized law of war--an offense within the jurisdiction of the duly
constituted Military Commission with power to try, decide and condemn.”'*> The
petitioner’s citizenship did “not divest the Commission of jurisdiction over him, or
confer upon him any constitutional rights not accorded any other belligerent under
the laws of war.”'* Further, the court noted “the jurisdiction of the civil courts
was never invoked for treasonable offenses, and . . .[i]t does not derogate from
the supremacy of the civil law or the civil courts to accord to the military tribunal
the full sweep of the jurisdiction vested in it under the Constitution and the laws
thereunder.”’”” In short, military detention does not extend only to those found on
the hot battlefield, nor in this case did it preclude detention of an American citizen
who allied himself with the forces of the enemy.

Detention during conflicts not of an international character poses a
particularly vexing set of challenges. Traditional law of war detention for the
duration of hostilities in a Common Article 2 international armed conflict arises
from the Third Geneva Convention, which comprises a rigorous regime of treatment

154 Colepaugh v. Looney, 235 F.2d 429 (1956), citing, Ex parte Quirin, 317 U.S. 1, 37, 63 S.Ct.
2, 15 (1942). See also 10 U.S.C. § 906 (Aug. 10, 1956, ch. 1041, 70A Stat. 71; Pub. L. 109-366,
Sec. 4(a)(2), Oct. 17, 2006, 120 Stat. 2631.) HISTORY, ANCILLARY LAWS AND DIRECTIVES
PROCLAMATION NO. 2561. ENEMIES DENIED ACCESS TO UNITED STATES COURTS,
Proc. No. 2561, 7 F.R. 5101, 56 Stat. 1964, Jul. 2, 1942. It provided:

Whereas the safety of the United States demands that all enemies who have
entered upon the territory of the United States as part of an invasion or predatory
incursion, or who have entered in order to commit sabotage, espionage or other
hostile or warlike acts, should be promptly tried in accordance with the law of war;

Now, therefore, I, Franklin D. Roosevelt, President of the United States of America
and Commander in Chief of the Army and Navy of the United States, by virtue
of the authority vested in me by the Constitution and the statutes of the United
States, do hereby proclaim that all persons who are subjects, citizens or residents
of any nation at war with the United States or who give obedience to or act under
the direction of any such nation, and who during time of war enter or attempt to
enter the United States or any territory or possession thereof, through coastal or
boundary defenses, and are charged with committing or attempting or preparing
to commit sabotage, espionage, hostile or warlike acts, or violations of the law of
war, shall be subject to the law of war and to the jurisdiction of military tribunals;
and that such persons shall not be privileged to seek any remedy or maintain any
proceeding directly or indirectly, or to have any such remedy or proceeding sought
on their behalf, in the courts of the United States, or of its States, territories, and
possessions, except under such regulations as the Attorney General, with the
approval of the Secretary of War, may from time to time prescribe.

155 Id

156 Id

157 Id. at 430.
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standards and repatriation rights for combatants held as prisoners of war.'*® In the
context of internal armed conflicts, however, nation states generally have been
reluctant to sign broad international treaties that might give rise to special status, or
perceived special status, for rebel groups. Nevertheless, Common Article I1I, which
appears in all four of the Geneva Conventions, applies certain minimum standards
in armed conflicts not of an international character. It prohibits “violence to life and
person,” torture, hostage taking, “humiliating and degrading treatment,” and “the
passing of sentences and the carrying out of executions without previous judgment
pronounced by a regularly constituted court affording all the judicial guarantees
which are recognized as indispensable by civilized people.”'>

Additional Protocol II supplements these standards for conflicts occurring
within a state.'® Importantly, the normative practice in internal conflicts has been
to detain irregular forces and to release them simultaneously with the issuance of
amnesty decrees or through bilateral prisoner exchanges.'®" The United Nations has
highlighted the importance of releasing irregular forces held in preventive detention,
which correspondingly indicates they are held during hostilities or at least until
they no longer pose a threat.'”®> Because rebel and other organized armed groups
do not enjoy combatant immunity for their warlike acts, and because nations often
wish to punish rebel soldiers under domestic law, any requirement to release enemy
personnel held in preventive detention logically would not apply to those pending
trial or those convicted of offenses under the law of the capturing state.'®

158 G.C. 11 supra note 144.

1% Hamdan at 629-30. See e.g., Geneva Convention Relative to the Treatment of Prisoners of War
of August 12, 1949, opened for signature Aug. 12, 1949, 6 U.S.T. 3316, 75 U.N.T.S. 135. Article 3
is considered “common” because it appears in all four Geneva Conventions. It is often referred to
as a convention in miniature and “at least ensures the application of the rules of humanity which are
recognized as essential by civilized nations.” The text also has “the advantage of being applicable
automatically, without any condition in regard to reciprocity.” Pictet, International Committee of the
Red Cross, Commentary on the Geneva Conventions, 34-35 (1960).

190 Geneva Convention for the Amelioration of the Condition of the Wounded and Sick in Armed
Forces in the Field, art. 2, 75 U.N.T.S. 31, entered into force Oct. 21, 1950 [hereinafter G.C. 1];
Geneva Convention for the Amelioration of the Condition of Wounded, Sick and Shipwrecked
Members of Armed Forces at Sea, 75 U.N.T.S. 85, art. 2, entered into force Oct. 21, 1950 [hereinafter
G.C. IT]; G.C. I, art. 2; Geneva Convention relative to the Protection of Civilian Persons in Time
of War, art. 2, 75 U.N.T.S. 287, entered into force Oct. 21, 1950 [hereinafter G.C. IV]. Protocol
Additional to the Geneva Conventions of 12 August 1949, and Relating to the Protection of Victims
of Non-International Armed Conflicts (Protocol II), art. 1, 1125 U.N.T.S. 609, entered into force Dec.
7, 1978 [hereinafter AP II]. The U.S. is not a party to AP II. This minimum yardstick affords basic
protections to individuals involved in a broad range of conflicts, including civil wars, rebellions, and
other conflicts not of an international character. Pictet, International Committee of the Red Cross,
Commentary on the Geneva Conventions, 34-37 (1960).

161 The International Committee of the Red Cross, Customary International Law Study, Rule 128, 454,
available at, http://www.icrc.org/eng/war-and-law/treaties-customary-law/customary-law/index.jsp.
162
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While it is useful and necessary to draw on traditional law of armed conflict
precepts applicable in both international and internal armed conflicts,'** neither
model provides an entirely satisfying answer when dealing with detention in relation
to a transnational terrorist group that poses a continuing and enduring threat to
international peace and security. Even the matter of characterizing the conflict has
caused huge debate.!®> In Al-Aulagi v. Obama, Government lawyers described the
existence of a “non-international armed conflict.”'®® Other statements have been
less direct.'” Beyond the difficulties in describing the type of conflict, the law
simply does not define, and likely cannot define with precision, the point at which
a hardened al-Qaeda fighter may be safely released.

Some have advocated an approach to detention based on Article 75 of
Additional Protocol T (AP 1) to the Geneva Conventions,'®® which provides that
persons detained shall be released “as soon as the circumstances justifying the
arrest, detention or internment have ceased to exist.”'®® While the Administration
recently announced that it chooses to “treat the principles set forth in Article 75
as applicable to any individual it detains in an international armed conflict,”" it
has not embraced AP I as a specific detention model for the current conflict. As a
practical matter, many of the provisions in Article 75 reflect fundamental standards
consistent with Common Article Il and embraced by the United States. Moreover,
the notion of assessing threats and releasing specific individuals who the Government
determines no longer pose a threat, even in advance of the cessation of hostilities,
has been embraced as a pragmatic solution to the dilemma posed by a conflict that
is already into its second decade. Though the circumstances of the present conflict
arguably make such calculations inevitable, great caution is required when making
detention decisions based on continuing threat. The United States, to its great
detriment, has already made serious errors and released al-Qaeda personnel who
have returned to the fight.!”!

164 Press Release, Department of Justice, Office of Public Affairs, Department of Justice Withdraws

“Enemy Combatant” Definition for Guantanamo Detainees, Mar. 13, 2009, available at, http://www.
justice.gov/opa/pr/2009/March/09-ag-232 . html.

165 Background Note for the ASIL Annual Meetings: Targeting Operations with Drone Technology:
Humanitarian Law Implications, Human Right Inst., Columbia Law School, No. 10 Civ. 1469, Mar.
25,2011.

166 Opposition to Plaintiff’s motion for Preliminary Injunction and Memorandum in Support of
Defendant’s Motion to Dismiss at 32-34, Al-Aulaqi v. Obama, 727 F.Supp. 2d 1 (D.D.C. 2010).

167 ASIL Background Note supra note 163 at 7-8.

18 Id. Jelena Pejic, Procedural principles and safeguards for internment /administrative detention
in armed conflict and other situations of violence, Vol. 87, 858 Int’l. Rev. of the Red Cross 375, 377
(2005).

19 Protocol Additional to the Geneva Conventions of 12 August 1949, and Relating to the Protection
of Victims of International Armed Conflicts, June 8, 1977, 1125 U.N.T.S. 3-608 [hereinafter AP I],
Article 75.

170 The White House, Fact Sheet: New Actions on Guantanamo and Detainee Policy (Mar. 7,2011).
J. Bellinger, Obama’s Announcement on International Law, Lawfare (Mar. 8, 2011), available at,
http://www.lawfareblog.com/2011/03/obamas-announcements-on-international-law/ (pointing out
the applicability of the “sense of legal obligation” principle to international armed conflicts only).

I Department of Defense, Fact Sheet—Former Guantanamo Detainee Terrorism Trends (Apr. 7,
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The NDAA detention provisions embrace the core concept in international
law that enemy personnel may be detained for the duration of armed hostilities.
Congress expressly granted the President broad authority to detain a narrow class of
persons, effectively prescribing a domestic law detention standard, but one informed
by international law and military custom. While Congress is generally ill-equipped
to deal with individual cases, the benefit of the AUMF/NDAA legislative approach is
that it broadly authorizes ongoing and future detention of al-Qaeda operatives around
the world. ' At the same time, it affords the President considerable discretionary
authority to review specific cases and to authorize releases where individuals no
longer threaten the nation. As will be evident in the ensuing discussion, the Courts
have also carved out a role in reviewing detention determinations and ensuring U.S.
detention standards comport with domestic and international law requirements.

B. Those Subject to Military Detention
1. A Chat About Citizens and World War 11

Cases decided under the AUMF have involved both citizens and non-
citizens; the NDAA reaffirms the authority to detain both. Because of the intensive
interest and focused debate on U.S. citizen detention, this section begins with a
discussion of cases involving U.S. citizens detained as enemy personnel during
World War II. Two cases from this era shed considerable light on the authority of
the Government to detain citizen enemy personnel under law of war. Known as
the German saboteurs case, Ex parte Quirin was argued before the Supreme Court
on July 29 and 30, 1942, and decided July 31, 1942.!” The petitioners before the
Court were all German born, had all lived in the United States, and had all returned
to Germany between 1933 and 1941. One of the petitioners, Haupt, became a
naturalized citizen of the United States.!” All received training at a sabotage school
near Berlin. Four of the men were ferried to the United States aboard a German
submarine and entered the country at Amagansett Beach on Long Island, New York
on June 13, 1942. They carried with them a supply of explosives, fuses, incendiary
and timing devices. Upon landing, they buried their uniforms and proceeded in
civilian dress to New York City.'” Four remaining men took a separate submarine
and landed at Ponte Vedra Beach, Florida, landing on June 17, 1942. An officer of
the German High Command had instructed the men to destroy war industries and war
facilities in the United States.!”® All were taken into custody by the Federal Bureau
of Investigation. At the direction of the Attorney General, all were later surrendered

2009), available at, http://www.defense.gov/news/returntothefightfactsheet2.pdf.

172 See D. Webber, Preventive Detention in the Law of Armed Conflict: Throwing Away the Key?,
Oct. 2011, available at, http://works.bepress.com/diane_webber/8

173 Ex parte Quirin, 317 U.S. 1, 63 S. Ct. 2,87 L. Ed. 3.

174 Id. at 20.

15 Id. at 21.

176 Id
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to military authorities and tried by military commission.'”” When reflecting on the
9/11 attacks or the hypothetical plot posited in this paper, it is easy to understand
the historic parallel between recent terrorist threats and the Quirin saboteurs.

The saboteurs’ main contention before the Supreme Court was that the
President lacked statutory or constitutional authority to order the petitioners’ trial
by military commission for offenses with which they were charged. They argued
they were entitled to be tried in the civil courts with the requisite Constitutional
safeguards guaranteed by the Fifth and Sixth Amendments, including trial by jury.'”
Additionally, Haupt argued that as a citizen, the law of war can never be applied
where the Courts are open and the process unobstructed—a position not without
support in light of the oft-mentioned Civil War era case Ex Parte Milligan.'™ In
a per curiam opinion, the Court in Quirin rejected the petitioners’ claims, finding
they were enemies whose particular acts constituted offenses against the law of
war. Without precisely defining the Constitutional boundaries for trial by military
commission, the Court found petitioners “were plainly within the boundaries,”'*
and that their actions constituted offenses against the law of war.'®!

While Quirin was decided after a military commission trial, it is significant to
the broader debate about military detention. The Court explained that by “universal
agreement and practice,” the law of war distinguishes between the armed forces and
the peaceful population and between lawful and unlawful combatants.!s?> Lawful
combatants are subject to detention and capture; likewise, unlawful combatants are
subject to detention and capture, but they are also amenable to trial and punishment
for their belligerent acts.'®® Further, the Court resoundingly rejected petitioners’

177 Id

178 Id. at 24.

17 Id. at 42. Ex parte Milligan, 71 U.S. (4 Wall.) 2 (1866), was decided in the immediate aftermath
of the Civil War. The Supreme Court found that Lambdin P. Milligan could not be tried by military
tribunal because the civilian courts in Indiana were still operating. In Quirin, the Court noted that
the Court in Milligan:

“was at pains to point out that Milligan, a citizen twenty years resident in Indiana,
who had never been a resident of any of the states in rebellion, was not an enemy
belligerent either entitled to the status of a prisoner of war or subject to the penalties
imposed upon unlawful belligerents. We [the Quirin Court] construe the Court’s
statement as to the inapplicability of the law of war to Milligan’s case as having
particular reference to the facts before it. From them the Court concluded that
Milligan, not being a part of or associated with the armed forces of the enemy, was
a non-belligerent, not subject to the law of war save as-in circumstances found
not there to be present . . .”

1d. at 42, citing, Milligan, 4 Wall. at 118-122, 131.

180 Id

181 Id .at 46.

82 Id. at 31.

83 Id. at 31. The court provides examples of unlawful acts--a spy who without a uniform passes
the military lines of a belligerent in time of war; an enemy combatant who without uniform comes
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argument that they were somehow less than belligerents because they had “not
actually committed or attempted to commit any act of depredation or entered the
theatre or zone of active military operations.”'® In other words, the Court recognized
an individual may be a member of the enemy force without being present in a theatre
of operations.

While Quirin remains a controversial case, its pragmatic principles have
served as a precedent in the current conflict against al-Qaeda. Like the German
saboteurs, al-Qaeda operatives are not likely to appear in downtown New York
City armed and dressed in military uniforms. Terrorists bent on attacking rail lines,
civilian airliners, and public places doubtless will seek to blend in with the civilian
population. Indeed, because of their ability to blend in, U.S. counterterrorism experts
have long feared radicalized U.S. nationals recruited by al-Qaeda.'®® In Quirin, the
Court recognizes that the threat posed by shadowy operatives may not arise in the
zone of active military operations, yet military detention and military trial remain
available and essential tools. Finally, Quirin makes clear that even in the absence
of an actual or attempted belligerent action against the United States, it is sufficient
for purposes of detention and trial that a person acted in circumstances which gave
him that status of enemy belligerent and passed into the U.S. with hostile purpose.'®

In another fascinating case, In Re Territo, the 9th Circuit considered the
military detention of Gaetano Territo.'®” Territo was born in West Virginia to Italian
parents in 1915. He resided in the United States until 1920 when his family returned
to Ttaly.!®® He was captured by U.S. forces on July 23, 1943, at Cotrano, Sicily while
attempting to run from the American Army.'” U.S. military authorities brought
Territo to the United States as part of the Army’s program for the treatment of military

secretly through the lines for the purpose of waging war by destruction of life or property. Id.

184 Id at 38. As Justice O’Connor points out in Hamdi v. Rumsfeld, infra note 193, while Hamdi was
tried for violations of the law of war, nothing in Quirin suggests that his citizenship precluded his
“mere detention” for the duration of relevant hostilities.

185 <Jihad Jane’: How does Al Qaeda recruit US-born women?, Peter Griff, March 10, 2010, Christian
Science Monitor, available at, http://www.csmonitor.com/USA/2010/0310/Jihad-Jane-How-does-
Al-Qaeda-recruit-US-born-women.

The case of Colleen R. LaRose — also known as “Jihad Jane” and “Fatima Rose”
— raises troubling questions about the ability of Al Qaeda to attract US-born
women to terrorism. Blond and green-eyed, Ms. LaRose looks more like a former
cheerleader than the Western conception of an Islamist extremist. According to the
FBI, she told co-conspirators in an e-mail that her appearance would allow her to
blend in “with many people,” so that she could achieve “what is in my heart.” Her
U.S. passport would also allow her to travel easily in and out of the country.” Id.

136 Quirin at 38.

187 In Re Territo, 156 F.2d 142 (9th Cir. 1946).

188 Id. at 143.

189 Jd. The court indicated Territo was captured while serving in the Italian Army on the field of
battle. He was wearing part of an Italian military uniform at the time of capture. The U.S. held him
as a prisoner of war.
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prisoners “because it was impracticable at the time to retain petitioner in custody
as a prisoner of war within the physical confines of Italy.”'*® While in the United
States, Territo enrolled in the Italian Service Unit, which enabled him to perform
labor for eighty cents per day.””! The Ninth Circuit determined that the “object of
capture is to prevent the captured individual from serving the enemy.”"”* The Court
rejected Territo’s contention that the fact of his citizenship legally prevented him
from being a military prisoner of war. It also found unpersuasive Territo’s claim that
his joining the Italian Service Unit changed his status.'”® Finally, the Ninth Circuit
rejected Territo’s assertion that the cessation of hostilities between the United States
and Italy changed his legal status, the Circuit noting there even though hostilities
had essentially ceased there was still no peace treaty with Italy.!** Territo and Quirin
both underscore the authority and legality of detaining (and ultimately trying by
military commission) citizens of the United States who join forces with the enemy.
As discussed in the next section, the Supreme Court has often referred to Quirin in
recent terrorist cases.

2. The Supreme Court Speaks

As with most great and serious issues of the day, it was only a matter of
time before the issue of enemy detention came before the Supreme Court of the
United States. In Hamdi v. Rumsfeld, a case discussed in depth during the legislative
debate over the NDAA provisions, the Supreme Court considered the legality of
the Government’s detention of a United States citizen as an “enemy combatant.”!*>
Born in Louisiana in 1980, Yaser Esam Hamdi moved to Saudi Arabia as a child. In
2001, he was in Afghanistan where he was seized by Northern Alliance forces and
eventually turned over to the United States military.!”® According to the Government,
Hamdi affiliated with a Taliban military unit in Afghanistan, received weapons
training, remained with his Taliban unit after September 11, and surrendered his
Kalishnikov assault rifle upon capture.'”” Hamdi’s father claimed his son was
in Afghanistan as a relief worker and became trapped there when the military
campaign began.'”® The Government interrogated Hamdi in Afghanistan, eventually

190 1d. at 144.

Y1 1d. at 143-4.

192 1d. at 145.

193 Id. at 145.

194 Id. at 148. “ It is further argued that the cessation of hostilities between United States and Italy,
an axis power, and the change of Italy from belligerency against the United States to that of active
participation against another of the axis powers together with the service units in some manner
changes the status of petitioner. However, no treaty of peace has been negotiated with Italy and
petitioner remains a prisoner of war. We hold, as did the District Court, that petitioner’s restraint by
the respondent is a legal one.” Id.

195 Hamdi v. Rumsfeld, 542 U.S. 507 (2004)

19 Id. at 510.

7 Id. at 512-13. The Government set forth its factual basis for Hamdi’s detention in a declaration
submitted by Michael Mobbs, Special Advisor to the Under Secretary of Defense for Policy. The
“Mobbs Declaration” was the “sole evidentiary support” presented to justify Hamdi’s detention. Id.
198 Id. at 511-512.
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transferring him to Guantanamo Bay. When authorities learned Hamdi was an
American citizen, they ordered his transfer to a naval brig in Norfolk, Virginia.!*’
The Court’s decision in Hamdi is striking for a number of reasons.

First, it is worth remarking that both Hamdi and Rasul v. Bush, a related
case decided the same day, began by restating the central point of what led to the
AUMF in the first instance, namely that the al-Qaeda terrorist network hijacked
four commercial airliners, “used them as missiles to attack American targets” and
killed 3,000 people.? Such statements go beyond mere symbolism. They suggest
a sobering acknowledgement by the Court that this nation was attacked at home and
that whatever actions the Court would subsequently take, it would do so mindful of
the ongoing military conflict with al-Qaeda. Justice O’Connor’s plurality opinion
carved a carefully circumscribed and delimited path. The Court declined to address
the Government’s assertion that Article I1 of the Constitution affords the President
plenary detention authority.*®! The Court also considered Hamdi’s principal argument
for the illegality of his detention, namely that the Non-Detention Act, 18 U.S.C. §
4001(a), forbid his detention and provides that “[n]o citizen shall be imprisoned or
otherwise detained by the United States except pursuant to an Act of Congress.””*
The Government had contended that the location of the Non-Detention Act in Title
18 meant it only applied to civilian prisoners and not to military detention.?® The
Court again declined to address these broader arguments. Instead, Justice O’Connor
built the plurality opinion upon the foundation that Congress authorized the military
detention of Hamdi through the 2001 AUMF.?* Because the 2012 NDAA affirms
and makes explicit Congress’s determination that the authority of the President to
use all necessary and appropriate force pursuant to the AUMF includes the authority
to detain specified persons,*” the Hamdi precedent remains significant. Both the
Court and the Congress have affirmed that the AUMF permits detention of enemy
personnel by the Government, including detention of U.S. citizens under specific,
and to some extent still contested, circumstances.

The Court in Hamdi concluded that detention of individuals falling in the
limited category of persons defined in the AUMEF for the duration of the particular
conflict in which they are captured “is so fundamental and accepted an incident

19 Id. at 510. Hamdi’s transfer to Norfolk took place in April 2002. He was later transferred to the
brig in Charleston, South Carolina.

200 Rasul v. Bush, 542 U.S. 466, 470 (2004); Hamdi at 510.

2! Hamdi at 516-17. U.S. Const. art. II.

22 Hamdi at 517. 18 U.S.C. § 4001(a). The Court notes: “Congress passed § 4001(a) in 1971
as part of a bill to repeal the Emergency Detention Act of 1950, 50 U.S.C. § 811 et seq., which
provided procedures for executive detention, during times of emergency, of individual deemed likely
to engage in espionage or sabotage. Congress was particularly concerned about the possibility that
the Act could be used to reprise the Japanese-American internment camps of World War II. H. R.
Rep. No. 92-116 (1971).”

203 Hamdi at 517.

204 Id. at 518.

25 NDAA of 2012, § 1021.
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of war as to be an exercise of the ‘necessary and appropriate force’ Congress has
authorized the President to use.”?* Citing Quirin, the plurality recognized that the
capture and detention of “lawful combatants and the capture, detention and trial of
unlawful combatants, by ‘universal agreement and practice,‘ are ‘important incidents
of war.””?” Military detention is distinct from civilian criminal detention in that
its purpose is neither punishment nor retribution, but solely custodial detention to
prevent a combatant, lawful or otherwise, from returning to the fight.*®® Regarding
Yaser Esam Hamdi, the plurality affirmed the central principle that “there is no bar
to this Nation’s holding one of its own citizens as an enemy combatant.”?* Justice
O’Connor reasoned that a citizen, no less than an alien, can be a part of forces
hostile to the United States, and if released the citizen would pose the same threat
of returning to the fight as would a non-citizen.'°

3. Around the Edges

Senator Feinstein and others have argued the Hamdi decision resolved
the legal and Constitutional validity of holding a U.S. citizen captured on the
battlefield in Afghanistan, but they question how far one can ride the Hamdi
precedent.?!! While Quirin provides precedent for the non-battlefield detention
of a U.S. citizen, there is no post-9/11 Supreme Court case expressly affirming
law of war detention authority over a U.S. citizen captured, as Quirin and his
American cohort Haupt were, in the United States. The matter, however, was
directly addressed in 2005 when the U.S. Court of Appeals for the Fourth Circuit
decided Padilla v. Hanft.*'? The U.S. District Court for the District of South Carolina
held that the President lacked the authority to detain Padilla, a U.S. citizen; that
his detention violated the Constitution; and that Padilla must either be criminally
charged or released. On appeal, in reviewing the case on Padilla’s motion for

206 Hamdi at 518.

07 I4., citing Quirin supra note 171, at 30.

28 Hamdi at 518. Butsee Alec Walen & Ingo Venzke, Detention in the “War on Terror”: Constitutional
Interpretation Informed by the Law of War, 14 ILSA J. Int’l. & Comp. L. 45 (Fall, 2007) (arguing
Hamdi may permit indefinite and perhaps perpetual detention).

29 Id. at 519 (O’Connor, J. plurality opinion, joined by Breyer, J., Kennedy, J. and Rehnquist, C.J.)
(emphasis added). Justice Thomas dissented, rejecting the plurality’s requirement for a hearing
before a neutral decisionmaker, but he found Hamdi’s detention “falls squarely within the Federal
Government’s war powers” and that the Court lacks the “expertise and capacity to second-guess” the
President’s decision to hold Hamdi as an enemy combatant. /d. at 579-99.

210 14, at 519.

21 R, Wakeman, Senate debate on the NDAA Conference Report, Lawfare, available at, http://www.
lawfareblog.com/2011/12/senate-debate-on-the-ndaa-conference-report. See also Robert Chesney,
The NDAA and US Citizen Detention, Lawfare, available at, the-ndaa-and-us-citizen-detention.

212 Padilla v. Hanft, 423 F. 3d 386 (2005). Procedural History: “On June 11, 2002, Padilla filed a
petition for a writ of habeas corpus in the Southern District of New York, claiming that his detention
violated the Constitution . . . The Supreme Court of the United States ultimately ordered Padilla’s
petition dismissed without prejudice, holding that his petition was improperly filed in the Southern
District of New York. Rumsfeld v. Padilla, 542 U.S. 426, 124 S.Ct. 2711, 2727, 159 L.Ed.2d 513
(2004). Additionally, on July 2, 2004, Padilla filed the present petition for a writ of habeas corpus in
the District of South Carolina.” Id. at 390.
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summary judgment, the parties stipulated to these facts alleged by the Government:*'?
Al-Qaeda operatives recruited Padilla. He subsequently met and trained with al-
Qaeda terrorists in Afghanistan. He stood guard at a Taliban outpost and routinely
changed safe houses to avoid bombing or capture. He eventually fled to Pakistan,
met with Khalid Sheikh Mohammad, who told Padilla to travel to the United States
for purposes of attacking apartment buildings in continued prosecution of al-Qaeda’s
war against the United States.'* Sixty years after the FBI detained the group of
German saboteurs in Chicago, the FBI arrested Padilla in the same city.

The Fourth Circuit’s reasoning in Padilla closely tracked Hamdi and Quirin.
Judge Luttig stated that Padilla “unquestionably qualifies” as an “enemy combatant”
under Hamdi.**> He found “no difference in principle” between the two.?'® Both
associated with forces hostile to the United States and both took up arms against
their country in Afghanistan. The Circuit Court had no difficulty finding that Padilla
was an enemy combatant whose detention was necessary to prevent his return to the
battlefield.?’” Comparing Padilla to Haupt, the American citizen saboteur in Quirin,
Judge Luttig reasoned that both entered the United States bent on committing hostile
acts and both associated with the military arm of the enemy.?'®

Padilla principally maintained that his case was distinct because unlike
Hamdi, who was taken on a foreign battlefield, he was seized on American soil.?"’
The Fourth Circuit found that the reasoning in Hamdi “simply does not admit of a
distinction between an enemy combatant captured abroad and detained in the United
States, such as Hamdi, and an enemy combatant who escaped capture abroad but
was ultimately captured domestically and detained in the United States.””* While
Judge Luttig accurately noted the plurality in Hamdi carefully limited its opinion,
he also made clear that the Supreme Court did not do so “in a way the leaves room
for argument that the President’s power to detain one who has associated with the
enemy and taken up arms against the United States” varies depending on locus of
eventual capture.?!

In a post-9/11 world, where prevention of an attack on the homeland is of
paramount concern, the contrary position seems particularly troubling. It would
allow military detention of a citizen who joins forces with al-Qaeda, and plans
an attack against the U.S. from Afghanistan, so long as that person is captured
overseas. Yet that same operative, committed to the same destructive acts against
the country, would be rewarded for successfully entering the United States because

213 [d

214 [d

215 Id. at 391.

216 [d

217 Id. at 391-92.

218 Id. at 392, citing Quirin, 317 U.S. at 37-38.
219 Id. at 393.

220 [d

21 Id. at 394.
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the option of military detention suddenly would no longer be available. Given the
AUMEF’s overriding objective of preventing terrorist attacks within the country,
this is a strange result.

The Fourth Circuit next addressed the argument that the availability of the
criminal process rendered his military detention unnecessary. Relying on Hamdl,
the court rejected this argument. The court noted that the power to detain is distinct
in that its purpose is to prevent detainees from returning to the battlefield. Further
the court pointed out that “in many instances criminal prosecution would impede
the Executive in its efforts to gather intelligence from the detainee and to restrict
the detainee’s communication with confederates.”*** Judge Luttig found that the
district court did not adequately defer to the President’s determination that Padilla’s
detention was in the interest of national security and at a minimum failed to accord
deference given that the President acted pursuant to a broad delegation of authority
from Congress under the AUMF.?** He rejected Padilla’s argument under Ex parte
Milligan that because the civil courts were open and unobstructed Padilla must be
tried in civil court.?*® He reasoned that Quirin effectively narrowed the Milligan
opinion and confirmed that its reasoning bore no applicability where a person is “a
part of or associated with the armed forces of the enemy.”?*

Padilla argued that only a clear statement from Congress can authorize his
detention. He relied on Ex parte Endo, a Japanese internment case that differed
markedly from the present facts in that it dealt not with an alleged member of the
enemy force, but a citizen the government conceded was loyal to the United States.*?
Padilla further suggested that Quirin also contained a clear statement rule against
law of war detention, which is not mentioned in the AUMF.??” The Fourth Circuit
disagreed, finding that Endo itself observed that silence on detention did not mean
the power to detain was lacking and that Quirin, to the extent it addressed the clear
statement issue at all, reached the opposite conclusion.”® The Circuit Court also
emphasized that Hamdi concluded “it [was] of no moment that the AUMF does not
use specific language of detention.”?%

Considering the purpose of the AUMF was to prevent future acts of terrorism
against the United States and protecting U.S. citizen at home and abroad, Judge
Luttig reasoned that the AUMEF applies even more clearly to Padilla than to Hamdi.
Padilla not only took up arms against the Armed Forces of the United States on
a foreign battlefield, he also traveled to back to the United States for the purpose

22 Id. at 395.

223 [d

24 Id. at 396-97, citing, Ex parte Milligan, 71 U.S. (4 Wall.) 2, 18 L.Ed. 281 (1866).
235 Id. at 396-97, citing, Quirin, 317 U.S. at 45.

226 Ex parte Endo, 323 U.S. 283, 65 S.Ct. 208, 89 L.Ed. 243 (1944).

227 Padilla at 395.

28 Id. at 395, citing, Endo, at 300 and Quirin, at 28.

29 Id. at 395, citing, Hamdi, at 124 S.Ct. 2641.
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of committing “future acts of terrorism against American citizens and targets.”*°
Understanding that the prime directive for Congress in the immediate aftermath
of 9/11 was the prevention of a future attack on U.S. soil, it would defy common
sense if the AUMF were interpreted to prevent military detention of terrorists in the
United States. Through the 2012 NDAA provisions, Congress has now resolved
any possible ambiguity by making detention authority explicit in the law.

The Padilla case remains controversial. While the Supreme Court considered
whether to review the case, the government charged Padilla in federal court and
requested to transfer Padilla to federal prison. Judge Luttig strongly criticized
the Government’s decision, stating “its actions have left not only the impression
that Padilla may have been held for these years, even if justifiably, by mistake--an
impression we would have though the government could ill afford to leave extant.
They have left the impression that the government may even have come to the belief
that the principle in reliance upon which it has detained Padilla . . . can, in the end,
yield to expediency . . .”*! Padilla ultimately was transferred, and the Supreme
Court denied certiorari.”*> When the Supreme Court originally considered Padilla’s
case in 2004 and declined to decide the case on the merits, four justices would have
done so. Stevens’ dissent suggests these justices were supportive of the holding
below that the Non-Detention Act prohibits the detention of U.S. citizens unless
authorized by an act of Congress.*

The Fourth Circuit had occasion to re-examine en banc the military detention
of alawful U.S. resident in Al-Marri v. Pucciarelli, with the Circuit fracturing over
two core issues in an unusual split of views.”?* While the decision was ultimately
vacated by the Supreme Court after Al-Marri was transferred back to civilian custody,
the opinion is quite informative and often cited in more recent habeas cases. A citizen
of Qatar, Al-Marri entered the United States on September 10, 2001, purportedly
to pursue a master’s degree at Bradley University in Peoria, Illinois. In February
2002, he was charged in New York with possession of unauthorized credit cards,
and in January 2003 with further counts of making false statements to the FBI and
a banking institution. After the charges were dismissed for lack of venue, al-Marri
was re-indicted in Illinois on the same seven counts.?*> Before trial, the President
determined he was an enemy combatant and ordered him placed in military detention,
where he was detained for a period of five years at the Naval Consolidated Brig
in South Carolina.?¢ On the first issue, by a 5 to 4 vote, Judge Traxler and four

20 Id. at 396.

21 Padilla v. Hanft, 432 F.3d 582, 587 (4th Cir.)(2005)(order).

22 Padilla v. Hanft, 546 U.S. 1084 (2006); 547 U.S. 1062 (2006).

23 Id. at 464-65, fn. 8. Justice Stevens acknowledged that the question of whether Padilla was
entitled to immediate release is one about which reasonable jurists may differ, but he left little doubt
this he was entitled to a hearing on the justification for his detention.

24 Al-Marri v. Pucciarelli, 534 F.33 213 (4th Cir. 2008). Pucciarelli was the Commander of the
U.S.N. Consolidated Naval Brig where Ali Saleh Kahlah Al-Marri was detained.

5 Id. at 219.

236 Id
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other judges held that if the allegations by the government were true, Congress had
empowered the President to detain al-Marri as an enemy combatant. On the second
issue, Judge Traxler joined the four judges in the minority on the first issue, and the
court concluded 5 to 4 that al-Marri had not been afforded sufficient due process to
challenge the Government’s assert that he was an enemy combatant.?’

Thus, four judges found that neither the AUMF nor the President’s inherent
authority permits the indefinite military detention of al-Marri.>*® They pointed out
that “Hamdi and Padilla ground their holdings on the central teaching from Quirin,
i.e., enemy combatant status rests on an individual’s affiliation during wartime with
the “military arm of the enemy government.”** And hearkening back to the Civil
War era Milligan case, they contended that the Constitution does not permit the
Government to subject civilians within the United States to military jurisdiction.?*
The opinion cogently outlines the strongly held views of many who oppose military
detention of citizens and residents in the United States, a view underpinned by the
philosophical principle that “freedom from imprisonment . . . lies at the heart of
liberty that [the Due Process] clause protects.”*! The four judges on the other side
found that the AUMF granted the President the power to detain enemy combatants.
They concluded enemy combatants include those persons who attempt to or engage
in belligerent acts against the United States, either domestically, as in Quirin, or
in a foreign combat zone, as in Hamdi.*** They discussed al-Marri’s alleged long
affiliation with al-Qaeda going back to training camps in 1996 and 1998, as well
as his pre-detention entry into the United States as a “sleeper agent” on September
10th.>** Further, they expressed skepticism, reasoning that if they applied al-Marri’s
argument to a 9/11 hijacker, it would have meant that had the hijacker been detained
on the same date al-Marri entered the country, or the next day with box cutters in
hand, he would “have had to be turned over to civilian court,” and this “despite the
fact that the hijacker would have been poised to commit an act of war—in fact an
act of unlawful belligerency.”**

Judge Traxler charted an interesting course, agreeing that the Constitution
generally affords all persons the right to be tried in a criminal proceeding for
criminal wrongdoing within the United States, yet recognizing the detention of
enemy combatants during hostilities is an exception.”* He found it unnecessary to
establish the combatant took up arms in a foreign combat zone and had “no doubt

B Id. at 216.

8 Id. at 253.

29 Id. at 230, citing, Quirin, 317 U.S. at 37-38, 63 S.Ct. 2; Hamdi, 542 U.S. at 519, 124 S.Ct. 2633;
Padilla, 423 F.3d at 391.

20 Id. at 230.

241 Id. at 230 (siding with this view: Judges Michael, Motz, King, and Gregory).

22 Id. at 284-86.

2 Id. at 284.

2 Id. at 287. Note, even under this argument a hijacker “could have been militarily detained in the
immediacy of the situation.” Id.

5 Id. at 257.
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that individuals who are dispatched here by al-Qaeda” to act as sleeper agents and
to commit additional attacks “are [also] individuals Congress sought to target when
passing the AUMF.”**¢ Had al-Marri succeeded in the martyr mission to which he
was allegedly assigned, he “would not be appreciably different from” the Quirin
saboteurs or the al-Qaeda operatives who attacked the United States on September
11th.**” Thus, Judge Traxler found al-Marri, if the allegations him were true, fully
subject to detention as an enemy combatant. Where he parted company from the
four judges who regarded al-Marri as an enemy combatant was in relation to the
second prong of the analysis, namely the level of due process accorded to al-Marri
to challenge the basis for his detention. Judge Traxler concluded the district court
erred in accepting a hearsay affidavit of a Government official without any inquiry
into whether the “provision of non-hearsay evidence would unduly burden the
government.”?*® The matter of process requirements will be addressed in Section C.

C. Process Requirements

Hamdi is the core Supreme Court precedent confirming the legality of
preventive detention of enemy personnel under the law of war, including detention
of U.S. citizens. A number of cases before the Supreme Court and the courts below,
have addressed the very challenging issue of determining the level of process the
law affords these. Hamdi itself held that “due process demands that a citizen held
in the United States as an enemy combatant must be given a meaningful opportunity
to contest the factual basis for that detention before a neutral decision-maker.”?*
Decided contemporaneously with Hamdi, Rasul v. Bush addressed the applicability
of the federal habeas corpus statute to two Australians and twelve Kuwaitis captured
abroad during hostilities.>°

Relying on the famous World War II case Johnson v. Eisentrager,”' a
District Court, in an opinion later affirmed by the U.S. Court of Appeals for the
District of Columbia Circuit, held that “aliens detained outside the sovereign territory
of the United States” may not petition for a writ of habeas corpus.”? The Supreme
Court reversed. The majority indicated the writ is an integral part of the common-
law, and in accordance with the Constitution may not be suspended except “when
in cases of Rebellion or Invasion the public Safety may require it.”?* While the

246 Id. at 259-60 (rejecting al-Marri’s argument that would have us rule that when Congress authorized
the President to deal militarily with those responsible for the 9/11 attacks upon our country, it did
not intend to authorize the President to deal militarily with al-Qaeda operatives identically situated
to the 9/11 hijackers.)

% Id. at 261-62.

28 Id. at 268.

2% Hamdi at 1.

20 Rasul v. Bush, 542 U.S. 466 (2004); 28 U.S.C. § 2241.

31 Johnson v. Eisentrager, 339 U.S. 763 (1950) (holding that courts lacked the authority to grant
relief to German citizens captured in China and tried and convicted of war crimes by a U.S. military
commission in Nanking and subsequently incarcerated in the Landsberg Prison in Germany).

252 Rasul at 467, citing 215 F. Supp. 2d 55, 68 (D.C. 2002).

23 Id. at 473-74, citing, Preiser v. Rodriguez, 411 U.S. 475, 485 (1973), U.S. Const. art. I, Sec 9, cl. 2.
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writ has expanded beyond its historic limits, the Court found that at “its historic
core, the writ of habeas corpus has served as a means of reviewing the legality of
Executive detention.”**

In Rasul, the Supreme Court considered six key factors in Eisentrager,
noting the German prisoners were (a) enemy aliens; (b) had never been or resided in
the United States; (c) were captured outside of our territory and there held in military
custody as a prisoner of war; (d) were tried and convicted by a military commission
sitting outside the United States; (e) for offenses against laws of war committed
outside the United States; (f) and at all times were imprisoned outside the United
States.”> The Court found the Rasu/ detainees, unlike those in Eisentrager, were not
nationals of countries at war with the United States, denied they engaged in acts of
aggression, had never been afforded access to any tribunal, and “for more than two
years they were imprisoned in territory over which the United States has exclusive
jurisdiction or control.”*¢ Relying on the 1973 case Braden v. 30th Judicial Circuit
Court of Kentucky, the Court determined Braden filled an Eisentrager era “statutory
gap” for “persons held outside the territorial jurisdiction of any federal district
court” and enabled invocation of 28 U.S.C. § 2241 statutory habeas protections by
Guantanamo detainees.?”” The Court found no viable distinction between American
citizens and aliens held in federal custody, and stated “there is little reason to think
that Congress intended the geographical coverage of the statute to vary depending
on the detainee’s citizenship.”?® Under Rasul, therefore, Guantanamo detainees
enjoyed a statutory entitlement to have the federal courts review the legality of
their detention.

The Rasul decision extending 28 U.S.C. § 2241 to aliens detained at
Guantanamo was criticized by the dissent as a “novel holding” that “contradicts a
half-century-old precedent on which the military undoubtedly relied.”*® Justice
Scalia found the reliance on Braden, a decision that did not mention Eisentrager,
“implausible in the extreme” and an “irresponsible overturning of settled law in a
matter of extreme importance to our forces currently in the field.”*® This ruling
precipitated a number of habeas challenges, and led the Department of Defense to
establish Combatants Status Review Tribunals to determine the status of Guantanamo

24 Id. at 474, citing, INS v. St. Cyr, 533 U.S. 289, 301 (2001).

25 Id. at 475-76.

26 Id. at 476.

257 Rasul at 478, citing, Braden v. 30th Judicial Circuit Court of Ky., 410 U.S. 484, 495 (1973).
28 Id. at 481.

29 Id. at 488.

260 Id. at 489.
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detainees.?®' In 2005, Congress passed the Detainee Treatment Act.?®?> While
significant portions of the DTA dealt with interrogation standards, it also contained
jurisdiction-stripping provisions precluding habeas challenges under 28 U.S.C. §
2241.%3 This set the stage for two crucial Supreme Court cases regarding the rights
of law of war detainees.

The now famous case Hamdan v. Rumsfeld considered the cases of a Yemeni
national captured in November 2001.2* The government alleged Hamdan acted as
Osama bin Laden’s bodyguard and driver between 1996 and 2001, that he transported
weapons used by al-Qaeda, that he drove bin Laden to various training camps, and
that he received training at al-Qaeda sponsored terrorist training camps.?®> The
Court concluded the DTA did not strip the Court of jurisdiction to hear pending

261 Deputy Secretary of Defense Order Establishing Combatant Status Review Tribunal, Jul. 7, 2004,
available at, http://www.defense.gov/news/jul2004/d20040707review.pdf (last accessed Feb. 21,
2012); U.S. Department of Defense, Combatant Status Review Tribunal Summary, available at,
http://www.defense.gov/news/csrtsummary.pdf (last updated Oct. 17, 2007):

The Office for the Administrative Review of the Detention of Enemy Combatants
(OARDEC) held 581 tribunals between July 30, 2004 and February 10, 2009.
The tribunals determined that 539 detainees were properly classified as enemy
combatants and 39 detainees were found to no longer be classified as enemy
combatants. The Secretary of Defense’s February 24, 2009 memo temporarily
suspended Annual Administrative Reviews for Enemy Combatants detained at
Guantanamo Bay, Cuba, to avoid duplicating the efforts of the review under the
President’s Jan. 22, 2009 Executive Order.

262 The Detainee Treatment Act of 2005, Pub.L. 109-148, div. A, tit. X, §§ 1001-1006, 119 Stats.
2680, 2739-44 (2005) (hereafter DTA); see also National Defense Authorization Act for Fiscal Year
2006, Pub.L. 109-163, civ. A, tit. XIV, §§ 1401-1406, 119 Stats. 3136, 3474-80 (2006). The 2005
DTA at § 1005(e) provided:

(e) Except as provided in section 1005 of the Detainee Treatment Act of 2005, no court,
justice, or judge shall have jurisdiction to hear or consider—
(1) an application for a writ of habeas corpus filed by or on behalf of an alien
detained by the Department of Defense at Guantanamo Bay, Cuba; or
(2) any other action against the United States or its agents relating to any aspect
of the detention by the Department of Defense of an alien at Guantanamo Bay,
Cuba, who—
(A) is currently in military custody; or
(B) has been determined by the United States Court of Appeals for
the District of Columbia Circuit in accordance with the procedures set
forth in section 1005(e) of the Detainee Treatment Act of 2005 to have
been properly detained as an enemy combatant.

263 DTA § 1005.

264 Hamdan v. Rumsfeld, 548 U.S. 557 (2006).
265 Id. at 570.
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claims,* but scrupulously avoided Hamdan’s invitation to determine Congress
unconstitutionally suspended the writ of habeas corpus.?*’

In reaching the merits, the Court found that neither the AUMF nor the
DTA provided express authorization to try Hamdan by military commission as
devised by the President.”*® The Court found that Article 21 of the Uniform Code
of Military Justice, which is “substantially identical to” the World War II era Article
15, preserved a specific form of military commissions in current law. Article 21
provides:

The provisions of this code conferring jurisdiction upon courts-
martial shall not be construed as depriving military commissions,
provost courts, or other military tribunals of concurrent jurisdiction
in respect of offenders or offenses that by statute or by the law of
war may be tried by such military commissions, provost courts, or
other military tribunals.?®

The Court found that nothing in the DTA hinted “that Congress intended to expand
or alter the authorization set forth in Article 21 of the UCMIJ.”*® The Court then
conducted an exhaustive examination of the Military Commission procedures
applicable to Hamdan and determined that it lacked the power to proceed because
“its structure and procedures violate both the UCMJ and the Geneva Conventions.”*"!
While the Supreme Court found this portion of the then-existing military commission
process fatally defective, it made clear that if Congress “deems it appropriate to
change the controlling statutes, in conformance with the Constitution and other
laws, it has the power and prerogative to do so.”?"

Justice Stevens conditioned the use of military commissions not only on
compliance with the American common law of war but also with the “rules and
precepts of the law of nations.””” The Government asserted the Geneva Conventions
were inapplicable to Hamdan because he was captured and detained incident to the
conflict with al-Qaeda, and al-Qaeda was not a “High Contracting Party.” Justice
Stevens determined that Common Article 3 applied in conflicts not of an international

266 Id. at 575-76.

267 Id

28 Id. at 568. 592. See Military Commission Order No. 1, Aug. 31, 2005; see also Presidential Order
regarding Detention, Treatment, and Trial of Certain Non-Citizens in the War Against Terrorism,” 66
Fed. Reg. 57833 (Nov. 13,2001).

29 Id. at 592; 10 U.S.C. § 821 (Art. 21, UCMYJ).

20 Id. at 594.

21 Id. at 567. While Justice Kennedy joined Justices Stevens’ opinion, he did not find it necessary
to decide whether Common Article 3’s standard “necessarily requires that the accused have the right
to be present at all stages of a criminal trial.” Similarly, he did not join in the determination that
“conspiracy” is not recognized as a violation of the law of war. Id. at 653-55.

22 Id. at 637.

273 Hamdan at 613, citing, In re Quirin, 317 U.S. at 28.
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character, binding the United States to apply certain minimum standards.””* For
military commissions to be “regularly constituted courts” they must be constituted
as an ordinary part of the military justice system in accordance with congressional
statutes.”’” Hamdan’s commission was not so constituted.*’®

Four justices went further, concluding that an accused must, absent
disruptive conduct, be present for trial. In reaching this conclusion, they relied in
part on Article 75 of AP 1.7 While the United States is not a state party to the 1977
Protocol, the Court found that U.S. objections to AP I were not predicated on the
safeguards articulated in Article 75. Justice Stevens concluded that the commission
proceedings planned for Hamdan dispensed with principles “articulated in Article
75 and indisputably part of customary international law” that an accused ordinarily
must be present at trial and be privy to the evidence against him.?”

After Hamdan, Congress enacted the Military Commissions Act of 2006.2”
It contained detailed procedural rules for military commissions, which have since
been modified and expanded upon by the Military Commissions Act of 2009.%%
The MCA of 2006 also clarified the jurisdiction-stripping provisions of the 2005
DTA.*®' This provision took effect upon enactment and left no ambiguity as to its
applicability to both pending and future cases pending before the Federal Courts.
This compelled the Supreme Court to address the fundamental issue it avoided in
Hamdan—whether Congress had unconstitutionally suspended the writ of habeas
corpus.**

27 Hamdan at 629-30.

275 Hamdan at 632-33.

276 Id. at 633-43, 646-53 (Justice Kennedy’s concurring opinion). While there may be justification for
departing from specific processes upon showing of “evident practical need,” no such demonstration
was provided by the Government in relation to the commissions designed to try Hamdan. Id.

217 AP I supra note 167.

28 Id. at 633-34, citing, Taft, The Law of Armed Conflict After 9/11: Some Salient Features, 28
Yale J. Int’l1 L. 319, 322 (2003). William H. Taft, IV was Legal Adviser, U.S. Department of State.
He stated, “[w]hile the United States has major objections to parts of Additional Protocol I, it does
regard the provisions of Article 75 as an articulation of safeguards to which all persons in the hands
of an enemy are entitled.” See also Glabe, Conflict Classification and Detainee Treatment in the War
Against Al Qaida, 2010 Jun Army Law 112, 115 (2010) (discussing Article 75).

2" Military Commissions Act of 2006, P.L. 109-366, 120 Stat. 2601 (2006).

20 See Jennifer K. Elsea, The Military Commissions Act of 2006: Analysis of Procedural Rules
and Comparison with Previous DOD Rules and the Uniform Code of Military Justice, CRS Report
RL33688 (2006).

BIMCA 02006, § 7. In addition to the § 7(e)(1) provision quoted in the main text, § 7(e)(2) provided:
“Except as provided in paragraphs (2) and (3) of section 1005(e) of the Detainee Treatment Act of
2005 (10 U.S.C. 801 note), no court, justice, or judge shall have jurisdiction to hear or consider any
other action against the United States or its agents relating to any aspect of the detention, transfer,
treatment, trial, or conditions of confinement of an alien who is or was detained by the United States
and has been determined by the United States to have been properly detained as an enemy combatant
or is awaiting such determination.”

#27.S. Const. art. I, § 9, cl. 2 (Suspension Clause: “The Privilege of the Writ of Habeas Corpus shall
not be suspended, unless when in Cases of Rebellion or Invasion the public Safety may require it.”).
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Boumediene v. Bush squarely considered whether aliens detained at
Guantanamo Bay have the constitutional privilege of habeas corpus, which cannot be
withdrawn except in conformance with the Suspension Clause in Constitution.”®* The
D.C. Circuit concluded that the 2006 MCA eliminated statutory habeas jurisdiction
in pending and future cases. ** It found no relevant distinction between the naval
base at Guantanamo Bay and the prison in Landsberg, Germany, where the petitioners
in Eisentrager were held. The Circuit Court’s majority concluded that aliens held
in a foreign territory enjoy no constitutional right to habeas.*

In a 5-4 opinion authored by Justice Kennedy, the Supreme Court reversed.
The Court’s majority quickly placed the decision in context:

If this ongoing dialogue between and among the branches of
Government is to be respected, we cannot ignore that the MCA was
a direct response to Hamdan’s holding that the DTA’s jurisdiction-
stripping provision had no application to pending cases. Itis true that
before today the Court has never held that noncitizens detained by
our Government in territory over which another country maintains
de jure sovereignty have any rights under our Constitution. But the
cases before us lack any precise historical parallel. They involve
individuals detained by executive order for the duration of a conflict
that, if measured from September 11, 2001, to the present, is already
among the longest wars in American history . . .The detainees,
moreover, are held in a territory that, while technically not part of
the United States, is under the complete and total control of our
Government.

The Court reviewed the history of the writ, finding that it was one of the few
safeguards of liberty in the Constitution predating the Bill of Rights. The Court
held that the Suspension Clause is a key part of the “Constitution’s essential design”
and one designed to ensure Judiciary, except during actual suspension, “will have
a time-tested device” to maintain the “delicate balance of governance.””®’ For the
Court, the writ of habeas corpus is “itself an indispensable mechanism for monitoring
the separation of powers.”*

In addressing the exterritorial application of the writ to Guantanamo Bay,
the Court relied on the so-called Insular Cases,”™ and Reid v. Covert, which applied

283 Boumediene v. Bush, 553 U.S. 723 (2008).

28 Boumediene v. Bush, 476 F.3d 981 (D.C. Cir. 2007).

285 Id

86 Id. at 771.

87 Id. at 725, citing, Hamdi at 536.

28 Id. at 765.

28 De Lima v. Bidwell, 182 U.S. 1, 21 S.Ct. 743 (1901); Dooley v. United States, 182 U.S. 222,
21 S.Ct. 762 (1901); Armstrong v. United States, 182 U.S. 243, 21 S.Ct. 827, (1901); Downes v.
Bidwell, 182 U.S. 244,21 S.Ct. 770, (1901); Hawaii v. Mankichi, 190 U.S. 197, 23 S.Ct. 787, (1903);
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the jury provisions of the Fifth and Sixth Amendments to U.S. civilians being
tried by the military abroad.”® The Court paid particular attention to the “practical
considerations” in these cases and found the Circuit Court’s “constricted reading”
overlooked a “common thread”—that matters of “extraterritoriality turn on objective
factors and practical considerations, not formalism.””?*! The Suspension Clause, they
concluded, “has full effect Guantanamo Bay.””* Habeas entitles a detainee to a
meaningful opportunity to demonstrate he is being held pursuant to “the erroneous
application or interpretation” of relevant law.?® While release “need not be the
exclusive remedy” and is not appropriate in every case in which the writ is granted,
a habeas court at a minimum “must have power to order the conditional release of
an individual unlawfully detained.”**

Justice Kennedy traced a number of pragmatic considerations and suggested
“habeas corpus proceedings need not resemble a criminal trial, even when detention
is by executive order.”?*> He indicated “it likely would be both an impractical and
unprecedented extension of judicial power to assume that habeas corpus would be
available at the moment the prisoner is taken into custody[,]”**® and that it is entirely
appropriate to grant “proper deference . . . to reasonable procedures for screening and
initial detention under lawful and proper conditions of confinement and treatment
for a reasonable period of time.”?” He anticipated “domestic exigencies” that
might impose “onerous burdens on the Government” such that the judiciary would
be “required to devise sensible rules for staying habeas proceedings.””® What the
Court ultimately found compelling, however, was that the detainees involved here
had been held over six years “without the judicial oversight that habeas corpus or
an adequate substitute demands.” Thus, the Court held that “[a]ccess to the writ
is a necessity to determine the lawfulness of their status, even if, in the end, they
do not obtain the relief they seek.”"

In vigorous dissents, Chief Justice Roberts and Justice Scalia accused the
majority of striking down “the most generous set of procedural protections ever
afforded aliens detained by this country as enemy combatants.”*”" Chief Justice
Roberts found it remarkable that the majority cashiered the entire DTA process
before ever giving the D.C. Circuit the opportunity to address issues reserved for

Dorr v. United States, 195 U.S. 138, 24 S.Ct. 808, (1904).
0 Reid v. Covert, 354 U.S. 1, 64, 77 S.Ct. 1222 (1957).
»! Boumediene at 764.

22 1d at771.

23 Id. at 779, citing, INS v. St. Cyr, 533 U.S. 289, 342, 121 S.Ct. 2271 (2001).
4 Id. See Ex parte Bollman, 4 Cranch 75, 136 (1807).
25 Boumediene at 783 (italics added).

26 Id. at 793.

297 Id

28 Id. at 794.

29 Id. at 794.

3% Boumediene at 797.

301 1d. at 801.
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it within the statutory scheme. Further, this overreaching appeared “particularly
egregious” given the weakness of its objections to the DTA process and the “utter
failure” to provide substitute procedures.’”> Justice Scalia’s dissent touched on a
more fundamental objection that “the writ of habeas corpus does not, and never has,
run in favor of aliens abroad.” He suggested the majority’s “blatant abandonment”
of “settle precedent” in Eisentrager “will make the war harder on us.”” For the
dissent, the opinion made “unnervingly clear” the process of “how to handle enemy
prisoners in this war will ultimately lie with the branch that knows least about the
national security concerns the subject entails.”** He also argued that the more
accurate comparison from World War II to present-day detainees would be the more
than 400,000 prisoners of war detained by the United States in that conflict.’* “Not a
single one was accorded the right to have his detention validated by a habeas corpus
action in federal court, despite the fact that many were transferred to U.S. soil.””?%

Boumediene triggered multiple habeas challenges and a number of interesting
decisions in the lower courts. The breadth of what was potentially on the table,
from full-blown criminal trials to more circumscribed habeas reviews, has yielded
a rather unique post-Boumediene jurisprudence. In the fall of 2008, U.S. Distict
Court Judge Richard Leon conducted habeas reviews in Boumediene’s case, along
with those of the five other petitioners.*”” He fashioned “prudent” and “incremental”
wartime habeas proceedings.’”® He looked to the AUMF and considered whether
there was sufficient evidence to show by a preponderance of the evidence that each
petitioner was being properly detained as an “enemy combatant.”* Like Judge
Traxler in al-Marri, he found the Government’s exclusive reliance on evidence
obtained from an unnamed source insufficient to justify the continued detention of
five men, including Boumediene himself.*'?

Through a growing series of habeas challenges, the D.C. Circuit has fleshed
out habeas requirements in these wartime cases, addressing a number of procedural,
definitional and evidentiary considerations. In A/-Bihani v. Obama, the Circuit
Court considered the definition under which a person may be detained pursuant to
the AUMF. The D.C. Circuit accepted the earlier definition offered: “an individual
who was part of or supporting Taliban or al-Qaeda force, or associated forces . . . and

302 Id. at 808.

3 Id. at 827-28.

304 Id. at 801.

305 Id. at 841.

306 Id

37 Boumediene, et al v. Bush, et al, Civil Case No. 04-1166 (RJL), Memorandum Order (Dist. Ct.
D.C., Nov. 20, 2008), available at, http://www.scotusblog.com/wp-content/uploads/2008/11/leon-
boumediene-order-11-20-2008.pdf.

8 Id. at 5.

3 Id. at 8. Enemy combatant is defined as “an individual who was part of or supporting Taliban or
al-Qaeda forces, or associated forces that are engaged in hostilities against the United States or it
coalition partners.” Id.

310 Id. at 10-11. See Bensayah v. Obama, 610 F.3d 718 (2010).

50 The Air Force Law Review * Volume 69



the modified definition offered by the Obama administration requiring “substantial
support.”3!! Regarding the boundaries of who qualifies under the definition, the
Circuit observed that “wherever the outer bounds may lie” they include individuals
who engage in “traditional food operations essential to a fighting force and the
carrying of arms.” They concluded that “Al-Bihani was part of and supported a
group—prior to and after September 11— that was affiliated with al-Qaeda and
Taliban forces and engaged in hostilities against a U.S. Coalition partner. Al-Bihani,
therefore, falls squarely within the scope of the President’s statutory detention
powers.”!2

Al-Bihani next argued that law of war detention authority exists only until
the end of hostilities and in this instance, he asserted relevant hostilities had ended.
The Circuit cogently rejected this argument. If the election of President Karzai
or the installation of a post-Taliban regime required the release of detainees, then

. . each successful campaign of a long war [would be] but a
Pyrrhic prelude to defeat. The initial success of the United States
and its Coalition partners in ousting the Taliban from the seat of
government and establishing a young democracy would trigger an
obligation to release Taliban fighters captured in earlier clashes.
Thus, the victors would be commanded to constantly refresh the
ranks of the fledgling democracy’s most likely saboteurs.’'?

Further, the D.C. Circuit concluded that the determination of when hostilities
have ceased is fundamentally a political decision, at least absent a congressional
declaration terminating the war.’'* The recent Congressional affirmation of the
AUMEF’s detention authority confirms Congress’s view that hostilities against al-
Qaeda remain ongoing and constitute a persistent, global military threat.

Regarding procedural safeguards, Al Bihani raised a host of issues ranging
from the standard of proof to the requirement for a separate evidentiary hearing.’"

311 Al-Bihani v. Obama, 590 F.3d 866, 872 (D.C. Cir. 2010). See also Hatim v. Gates, 632 F.3d 720
(D.C. Cir. 2011) (affirming those who purposefully and materially support al-Qaeda may be detained
and finding there is no requirement to prove membership in the Al Qaida command structure).

312 Al Bihani at 873. Note, the court had “no occasion here to explore the outer bounds of what
constitutes sufficient support or indicia of membership to meet the detention standard. We merely
recognize that both prongs are valid criteria that are independently sufficient to satisty the standard.”
1d. at 874. The Circuit also reviewed the 2009 Military Commissions Act definition of unprivileged
enemy belligerents, i.e., those who “purposefully and materially supported hostilities against the
United States or its coalition partners.” The Circuit concluded the category of persons covered by
the government’s detention authority logically can be no narrower than that covered by its military
commission authority. /d. at 872.

313 Id. at 874.

314 Id. at 874.

315 Al-Bihani at 875-76. Al-Bihani asserted the district court erred by: (1) adopting a preponderance
of the evidence standard of proof; (2) shifting the burden to him to prove the unlawfulness of his
detention; (3) neglecting to hold a separate evidentiary hearing; (4) admitting hearsay evidence;
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The D.C. Circuit found that habeas review for military detainees “need not match the
procedures developed by Congress and the courts specifically for habeas challenges
to criminal convictions.”*'¢ Relying on Boumediene, the court instead embraced
innovative, pragmatic procedures that would not unduly burden the military.*'”
Further, the D.C. Circuit rejected the contention that proof beyond a reasonable
doubt or proof by clear and convincing evidence was necessary to hold a detainee.
The court expressly declined to articulate the minimum proof standard required,
but found the preponderance standard constitutionally permissible.’'®

Other cases demonstrate the D.C. Circuit’s pragmatic approach. In Bensayah
v. Obama, the court recognized the amorphous nature of the al-Qaeda threat and
rejected formalistic criteria for determining whether a person is part of al-Qaeda.’"”
In Barhoumi v. Obama, the court upheld Barhoumi’s detention as a member of
an “associated force” based on diary records singling him out as a member of
Zubaydah’s associated militia organization.*”® In Awad v. Obama, the D.C. Circuit
reviewed the district court’s factual finding for “clear error,” weighing each piece of
evidence, not in isolation, but “taken as a whole.”*?! In reversing the lower court’s
ruling in Al-Adahi v. Obama, the court found the district judge failed to take into
account the “conditional probability” of the evidence,’** leading the lower court to
reject evidence erroneously because each particular fact did not by itself prove the
ultimate fact that Al-Adahi was part of al-Qaeda. The mistake of requiring each

(5) presuming the accuracy of the government’s evidence; (6) requiring him to explain why his
discovery request would not unduly burden the government; and (7) denying all but one of his
discovery requests. Id.

316 Id. at 876.

317 Id. “Requiring highly protective procedures at the tail end of the detention process for detainees
like Al-Bihani would have systemic effects on the military’s entire approach to war. From the
moment a shot is fired, to battlefield capture, up to a detainee’s day in court, military operations
would be compromised as the government strove to satisfy evidentiary standards in anticipation of
habeas litigation.” Id.

318 Id. at 878. Later in Al-Adahi, the Circuit expressed some frustration that the preponderance
baseline had not been more rigorously tested, even suggesting some doubt “that the Suspension
Clause requires use of the preponderance standard. Al-Adahi v. Obama, 613 F.3d 1102, 1105 (D.C.
Cir. 2010).

31 Bensayah v. Obama, 610 F. 3d 718, 725 (D.C. Cir 2010). The Government argues it is authorized
by the AUMF to detain Bensayah solely on the ground he was functionally a member or “part of al
Qaeda. The evidence upon which the district court relied in concluding Bensayah “supported” al
Qaeda is insufficient, however, to show he was part of that organization. Accordingly, we reverse the
judgment of the district court and remand the case for the district court to hear such evidence as the
parties may submit and to decide in the first instance whether Bensayah was functionally part of al
Qaeda. The Circuit preferred a case-by-case “functional rather than formal approach” and remanded
the case for further review after finding the evidence “insufficiently corroborative” to determine
whether Bensayah was part of Al-Qaeda. Id. at 727.

320 Barhoumi v. Obama, 609 F.3d 416, 426 (D.C. Cir. 2010). See also Hamily v. Obama, 616
F.Supp.2d 63, 74-75 (D.C. Dist Ct. 2009).

321 Awad v. Obama, 608 F.3d 1, 6-7 (D.C. Cir. 2010). See also Barhoumi v. Obama, 609 F.3d 416, 423
(D.C. Cir. 2010). Legal questions, including the ultimate determination of whether the facts found by
the district court establish that a person was “part of”” al-Qaida, are reviewed de novo. Id.

322 Al-Adahi v. Obama, 613 F.3d 1102, 1105 (D.C. Cir. 2010).
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piece of evidence to bear independent weight constituted a “fundamental mistake
that infected the lower court’s entire analysis.””%

The D.C. Circuit addressed discovery issues in A/ Odah v. U.S. *** For habeas
purposes, the touchstone for discovery it developed was enabling a “meaningful
review”’; thus, access to classified material by detainees’ counsel must be necessary
to facilitate such a review.’” A naked declaration or mere certification by the
government regarding sensitive information will not suffice.*® The D.C. Circuit
supported a presumption favoring release of most classified information to detainees’
counsel and rejected the contention that submission of classified evidence to the
court for in camera, ex parte review, in itself, resolved the discovery burden.’?’ The
court suggested that its opinion in Bismullah v. Gates requiring the district court’s ex
parte review of “highly sensitive information* did not end the inquiry regarding
release to detainees’ counsel. In A/ Odah, the court concluded that habeas court
should proceed further by determining whether “classified information is material
and counsel’s access to it is necessary to facilitate meaningful review.”** If no
alternatives would afford a detaining the meaningful review required by Boumediene,
even sensitive classified information may need to be released to counsel.

Much has been written about hearsay in relation to war crimes trials and
military commissions. Post-Boumediene, the D.C. Circuit determined hearsay
evidence is not automatically invalid, nor is a traditional Confrontation Clause
objection sustainable because habeas reviews are not criminal prosecutions.*® The
court explained, “hearsay is always admissible.” The issue is what “probative weight
to ascribe” to the evidence and whether there is “sufficient indicia of reliability.”3*!
The D.C. Circuit applied similar logic in Parhat v. Gates, a case involving a Chinese
citizen of Uighur heritage. There it required evaluation of the raw evidence, which
must be sufficiently reliable and probative to demonstrate the truth of the asserted
proposition.**?

In summary, the D.C. Circuit has carved out a tailored, pragmatic approach
in these detainee cases. Habeas proceedings for law of war detainees are not criminal

33 Id. at 1105-06. See also Salahi v. Obama, 625 F.3d 745 (D.C. Cir. 2010).

324 Al Odah v. U.S., 559 F.3d 539, 544 (D.C. Cir. 2009). The parties agreed the court should apply,
by analogy, procedures used in criminal proceedings and in appellate reviews under the DTA.
Compelling disclosure of classified material therefore required the district court to determine the
information “is both relevant and material--in the sense that it is at least helpful to the petitioner’s
habeas case.” Id.

325 [d

32 Id., citing, Parhat v. Gates, 532 F.3d 834, 850 (D.C. Cir. 2008). Bismullah v. Gates 501 F.3d 178
(D.C. Cir. 2007).

327 Al Odah at 547.

328 [d

32 Id. at 547-48.

330 Al-Bihani at 879 (emphasis added).

31 Jd. See also Awad at 7.

332 Parhat v. Gates, 532 F.3d 834 (D.C. Cir. 2008).
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trials. Each habeas-eligible detainee enjoys the benefit of an independent judicial
review, but the parameters differ categorically from a criminal trial. The definition
of who may be detained is not dependent on formalistic criteria. Proof beyond a
reasonable doubt is not required. There is no jury. Confrontation is different—
hearsay, for example, is admissible when reliable. The process of weighing evidence
must account for the exigencies of military operations. Through this evolving
process, some detainees have been released. Others have been continued in law of
war detention consistent with the AUMF. Ardent proponents of habeas may find
this promised panacea somewhat unsatisfying. Those who feared judicial meddling
in military affairs likely would agree habeas has not been the disaster some feared.
Thus far, the D.C. Circuit has taken its duty seriously and made some tough calls
designed to balance the inevitable tension between liberty and security. The next
section briefly considers application of a purely civilian criminal law framework
in law of war detainee cases.

D. Civilian Framework

This paper does not argue against the use of federal or state criminal trials
in appropriate terrorist cases, but instead argues for an all-in approach that preserves
the legal viability of military detention, military interrogation and commission trials
in cases involving al-Qaeda and associated forces. In that spirit, it is appropriate to
highlight key limitations with an entirely civilian-based approach. The first, and
perhaps most obvious, point is that civilian criminals are arrested and typically read
their Miranda rights.>** Subject to limited exceptions, statements adduced by law
enforcement absent a Miranda warning are suppressed. By contrast, enemy forces
are detained under the law of war, and the Miranda requirement simply doesn’t
apply. It may elicit discomfort in some, but when the military captures someone,
part and parcel of capture is interrogating the individual for purposes of gathering
intelligence about such things as enemy positions and planned future attacks. So long
as the interrogation methods meet humane treatment standards, the act of questioning
a suspected member of a belligerent force is both expected and appropriate.** A
civilian criminal suspect may invoke their Miranda rights and request an attorney.

Some have argued that Miranda need not hamper civilian law enforcement
in counter-terrorism cases, and in recent statements the Justice Department has
advocated a more expansive use of the so-called public safety exception in counter-
terrorism cases.’*> In New York v. Quarles, a divided Supreme Court allowed

333 Miranda v. Arizona, 384 U.S. 436, 86 S.Ct. 1602, 16 L.Ed.2d 694 (1966). Dickerson v. United
States, 530 U.S. 428, 435-437, 120 S.Ct. 2326, 147 L.Ed.2d 405 (2000)(stating a Constitutional basis
for the Miranda warning).

3% See supra Part IV.A. See also Army Field Manual 2-22.3 (FM 34-52), Human Intelligence
Collector Operations (Sep. 6, 2006) (providing detailed interrogation procedures).

335 Malvina Halberstam, Requiring Miranda Warnings for the Christmas Day Bomber and Other
Terrorists, 2 Univ. of Den. Crim. L.J. 1, 11 (2012), citing, FBI Memorandum, Terrorists in the United
States (Oct. 21, 2010), available at, http//www.nytimes.com/2011/03/25/us/25miranda-text. This
article contains a detailed discussion of Miranda, the public safety exception, and terrorist cases.
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admission of a suspect’s pre-Mirandized statement in response to a police officer’s
question about the whereabouts of a gun he had discarded following commission of a
rape.**® The police were in the act of apprehending the suspect and “were confronted
with the immediate necessity of ascertaining the whereabouts” of the discarded gun
in order to prevent its use by any potential accomplice or its inadvertent discovery
by a member of the public.**’ In recognizing a narrow exception to Miranda, five
justices concluded, “the need for answers to questions in a situation posing a threat
to the public safety outweighs the need for the prophylactic rule protecting the Fifth
Amendment’s privilege against self-incrimination.”**® While it may be possible
to shoehorn more expansive questioning of terrorist criminal suspects under the
public interest exception, Quarles is quite narrowly conceived and arguably is tied
to limited police questioning in the field. Further, even if it is possible to overcome
the Miranda issue, there is the challenge of presentment.

At common law, an arresting officer was required to bring his prisoner before
a magistrate as soon as he reasonably could.’** This ‘presentment’ requirement is
designed to inform a suspect about the charges against him and to prevent prolonged
detention and questioning without access to the court. As with Miranda, an arrested
person’s statement is “inadmissible if given after an unreasonable delay in bringing
him before a judge.”®*’ This rule is presently encompassed in Federal Rule of
Criminal Procedure 5(a) stating: “A person making an arrest within the United
States must take the defendant without unnecessary delay before a magistrate judge
...”%% The Government challenged the presentment requirement in Corley v. United
States, essentially arguing that 18 U.S.C. § 3501 (governing the admissibility of
confessions) negated the prior rule that confessional statement must be suppressed
where the statement is obtained in violation of established presentment requirements.
However, the Supreme Court found § 3501 merely modified the prior rule without
supplanting it. Thus,

[A] district court with a suppression claim must find whether the
defendant confessed within six hours of arrest (unless a longer delay
was ‘reasonable considering the means of transportation and the
distance to be traveled to the nearest available [magistrate]’) . . . If
the confession occurred before presentment and beyond six hours
[of arrest], however, the court must decide whether delaying that
long was unreasonable or unnecessary under the McNabb-Mallory
cases, and if it was, the confession is to be suppressed.’*

33 New York v. Quarles, 467 U.S. 649 (1984).

37 Id. at 657.

338 Id

3% Corley v. United States, 556 U.S. 303, 129 S. Ct 1558 (2009). See 18 U.S.C. § 3501(a)-(c).

30 Id. at 1562. See County of Riverside v. McLaughlin, 500 U.S. 44, 61-62, 111 S.Ct. 1661, 114
L.Ed.2d. 49 (1991) (Scalia dissenting); McNabb v. United States, 318 U.S. 332, 63 S.Ct. 608, 86
L.Ed. 819 (1943); Mallory v. United States, 354 U.S. 449, 77 S.Ct. 1356, 1 L.Ed.2d 1479 (1957).

3 Fed. R. Crim P. 5(a).

342 Corley, supra note 337, at 1571.
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As with Miranda, standard presentment requirements are ill suited to the
detention of warriors of an enemy force. It simply makes no sense to capture a
member of an enemy force on the one hand, and then negate all normal military
modes of detention, interrogation and intelligence collection by mirandizing the
detainee and presenting them to the nearest magistrate within a six hour period.
One concerning aspect of the present debate is the tendency to conflate the military
and civilian systems. They serve fundamentally distinct roles, and each has its
proper place. The Supreme Court recognized this reality as far back as Quirin and
reaffirmed it in Hamdi. Trying to force feed military operatives of an enemy force
through a purely civilian criminal justice process arguably could weaken that system
as it unnecessarily contorts itself to adjust to the exigencies of military conflict. The
better approach, and the one thus far preferred by Congress, two Presidents, and the
Supreme Court, is to preserve and utilize both military and civilian systems.

V. AN EMERGING CONSENSUS?

In popular government results worth having can be achieved only by
[people] who combine worthy ideals with practical good sense.*®

--Theodore Roosevelt

The uninitiated might perceive law of war detention in the context the
current conflict as a muddled legal mess. Those who have been enmeshed in the
debate for over a decade, quite frankly, might agree with such a characterization.
After all, multiple close splits in the Supreme Court, two jurisdiction-stripping
statutes, a threatened Presidential veto, civil liberties groups up in arms, and even
the word ‘Guantanamo’ suggest discord and confusion have been the order of the
day. This ongoing debate over military detention, however, is critical to the body
politic. It strikes at the very heart of the balance between liberty and security in a
free society, and the natural tension between those two honorable principles quite
naturally precipitated a robust debate over the proper role of wartime detention
in a conflict against an amorphous, non-state actor with worldwide reach and the
demonstrated capacity to attack the U.S. at home. Yet for all the divergence of views,
often loudly and eloquently expressed, there appears to be a growing consensus
among the three co-equal branches of government. It may be the case that worthy
ideals and practical good sense have finally led the nation toward a relatively
cohesive wartime detention framework.

This framework centers on seven core principles. First, the United States is
in an armed conflict against al-Qaeda and its associated forces and may defend itself
consistent with the inherent right of self-defense. Second, the United States must
follow established law of armed conflict principles, including applicable portions of

34 Theodore Roosevelt, Address at Harvard Union, Feb. 23, 1907 (appears in marble at the Theodore
Roosevelt Island park).
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the Geneva Conventions and customary international law. Third, the AUMF is the
keystone of domestic legal authority for ongoing military operations, and resident
within the authority to use all necessary and appropriate force, the Government may
detain enemy personnel consistent with the law of war. The NDAA 2012 makes
detention authority regarding specific, carefully defined covered persons explicit in
the law. Fourth, the threat posed by al-Qaeda is not limited by geography, nor is the
legal authority underpinning military operations, including targeting and detention.
Fifth, a citizen or legal resident, no less than an alien, may be part of or supporting
hostile forces, and hence may be subject to preventive detention. Sixth, long-term
detention in an enduring conflict of unknown duration requires appropriate processes
to review status determinations and to assess the risk of releasing detainees. In the
face of increasingly lengthy periods of executive detention, the Supreme Court
has assertively carved out a role for the courts in protecting individuals against
arbitrary detention, but this approach is bounded by pragmatism and a recognition
that the U.S. is in the midst of a military conflict. Seventh, both civilian and military
counterterrorism professionals have a vital role to play in this fight. This means
using all the tools of national power—the Federal Bureau of Investigation, Justice
Department attorneys, Article I11 courts, the Central Intelligence Agency, Homeland
Security, military intelligence officers, military judges, military commissions, as
well as a vigilant citizenry.

Recent statements by Administration officials reflect these principles. This
begins with a core recognition, shared by Congress, the President and the judiciary
that the United States is in an armed conflict with al-Qaeda, the Taliban and associated
forces. As the State Department’s Legal Advisor Harold Koh emphasized in his
March 2010 speech to the Annual Meeting of the American Society of International
Law, as a matter of international law, the United States has acted in accordance with
the inherent right of self-defense within the United Nations Charter.*** This right,
moreover, was explicitly recognized by the U.N. Security Council in its first post-
9/11 U.N. Security Council Resolution.*** As Mr. Koh also pointed out, as a matter
of domestic law, Congress, through the AUMF, expressly authorized the use of all
necessary and appropriate force to counter al-Qaeda. This link to legislative authority
is critically important because “when the President acts pursuant to an express or
implied authorization of Congress, his authority is at its maximum, for it includes
all that he possesses in his own right plus all that Congress can delegate.”**¢ Further,
the Supreme Court as early as Hamdi viewed the AUMF as invoking law of war
authority, and as Mr. Koh noted, the habeas cases endorse the “overall proposition
that individuals who are part of an organized armed group like al-Qaeda can be

3% Address by Harold Koh, Annual Meeting of the American Society of International Law (Mar. 25,
2010), available at, http://www.state.gov/s/l/releases/remarks/139119.htm.

35 UN Security Council, Security Council Resolution 1368 (2001) Threats to international peace and
security caused by terrorist acts , Sep. 12 2001, S/RES/1368 (2001), available at, http://www.unhcr.
org/refworld/docid/3c4e94557 . html (last accessed Mar. 16, 2012).

3% Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 579, 635 (1952) (Justice Jackson concurring).
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subject to law of war detention for the duration of the current conflict.”**’ This
evidences a strong meeting of the minds that the grave threat posed by al-Qaeda
and its associated forces wholly justified the Government’s recourse to the right
of self-defense and law of war authorities, and a resounding rejection of a purely
domestic law enforcement model.

In his February 2012 speech at Yale Law School, Department of Defense
General Counsel Jeh Johnson offered cogent insight into counterterrorism principles
about “which the top national security lawyers in [the] Administration broadly
agree.”**® First, the AUMEF is the “bedrock of the military’s domestic legal authority.”
Second, the statutory authorization in the AUMF is “not open-ended” in that the
definition of those against whom force may be authorized is specifically tailored to
target al-Qaeda, Taliban or associated forces directly involved in the 9/11 attacks or
persons who were part of, or substantially supported, those forces that are engaging
in hostilities against the United States or its coalition partners. As Mr. Johnson
then explained, Congress, the Executive and Judicial branches have all joined in
embracing this interpretation.** Additionally, he noted that the AUMF is without
geographic limitation to Afghanistan, a legal fact that is crucial given that “over
the last 10 years al-Qaeda has not only become more decentralized, [but has also]
migrated away from Afghanistan to other parts of the world.”**° Finally, he stated
that where a U.S. citizen becomes a belligerent fighting against the United States,
under Quirin and Hamdi that individual, like their non-citizen counterpart, becomes
a valid military objective.’®® Though Jeh Johnson was referring to the justification
for targeted killing,*” as a legal matter, the justification for targeting a U.S. citizen
enemy belligerent equally justifies his or her preventive detention under the law
of war.

Perhaps the most fractious lingering issue regards the capture and detention
of an al-Qaeda operative within the United States who happens to be a United States
citizen. The hypothetical rail attack scenario presented at the outset of the article was
specifically chosen to highlight this issue. In the scenario, the danger of a military
attack on chemical stores near an urban area presents a profound security threat to the
country. Ina post-9/11 world, it would be naive in the extreme to believe al-Qaeda
will not attempt to recruit Americans, and if any person, citizen or otherwise, joins
forces with al-Qaeda, circumstances may arise that require a preventive detention
of the al-Qaeda operative. Congress foresaw this possibility during debates of
the NDAA and appropriately rejected efforts to limit the availability of detention
authority under the law. Recent legislative initiatives continue to challenge this

37 Address by Harold Koh supra note 42.

38 Address by Jeh Johnson, Dean’s Lecture at Yale Law School (Feb. 22, 2012), available at, http://
www.lawfareblog.com/2012/02/jeh-johnson-speech-at-yale-law-school.
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point. Others potentially offer some promise of clarification, such as Congressman
Gohmert’s bill adding a Congressional notification requirement when an American
citizen is detained under the AUMF and including an assurance of the ability to raise
a habeas petition within 30 days of military detention.’> But the broader question
is whether citizen detention is the proverbial boogeyman in the closet that will take
away Americans’ civil liberties? Hardly.

Consider the most obvious fact that no American citizen is currently in
preventive detention under the AUMF. In the entire history of this conflict only a
handful of Americans have been detained and only two citizens have been picked-up
within the United States—al Marri and Padilla. Both were held during a period of
acknowledged ongoing hostilities and both were eventually prosecuted in federal
court. The 2012 NDAA makes detention authority explicit in the law, but as the
drafters repeatedly made clear, the NDAA does not expand detention authority over
U.S. citizens that did not already exist under the AUMF. Finally, and it would not
be necessary to argue this point but for the rhetorical hyperbole from some quarters,
detention under the AUMF is not the same as Japanese internment during World
War II. At its core, that system was predicated on arbitrary ethnic distinctions
and broad geographic restrictions that displaced thousands of concededly loyal
citizens. Preventive detention under the NDAA and AUMF applies only to a narrow
category of al-Qaeda, Taliban and associated forces, or persons who were part of
or substantially supported those forces engaged in hostilities against the U.S. or its
coalition partners. As in Quirin and In re Territo, and Hamdi for that matter, the
focus here is on the enemy, and in very rare instances enemy personnel happen to
carry a U.S. passport.

In his March 5, 2012 speech at Northwestern University School of Law
School, Attorney General Holder discussed how al-Qaeda “has demonstrated the
ability to attack with little or no notice.”** Beyond detention of a U.S. citizen, he
cogently argued it is consistent with domestic and international law to target a U.S.
citizen al-Qaeda terrorist under specific, carefully delimited circumstances. 3 The
decision whether to capture or target is a “fact-specific, and potentially time sensitive,
question,”* but at the end of the day, as articulated by the Attorney General, a U.S.
citizen may under extraordinary circumstances be targeted as a military objective
consistent with the Constitution and Due Process under the law. As a matter of
thematic consistency, if not simple logic, it would make no sense to accept the legal
validity of targeting a U.S. citizen member of an organized armed group for a missile

33 House Armed S. Comm., 103rd Cong., Amendment to the Rules Committee Print on H.R. 4310,
May 16, 2012, available at, http://www.rules.house.gov/amendments/GOH830516122031323132.
pdf. But see Pete Kasperowicz and Jeremy Herb, Lawmakers clash over rules for detaining terrorism
suspects, The Hill, May 18, 2012, available at, http://thehill.com/blogs/floor-action/house/228255-
members-with-dod-detainee-amendments-clash-in-midnight-debate.

3% Address by Attorney General Holder, Northwest University School of Law (Mar. 5, 2012),
available at, http://www.justice.gov/iso/opa/ag/speeches/2012/ag-speech-123051.html.
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strike overseas, the legal validity of shooting that person in a ground engagement,
and the legal validity of militarily detaining the same person if captured overseas,
and yet reject the validity of their preventive detention when the same al-Qaeda
operative steps foot on U.S. soil. This would create an oddly perverse incentive
that would reward a terrorist operative by eliminating the possibility of preventive
detention at the moment he potentially posed the greatest threat to the country.
One cannot predict how a future terrorist attack will unfold, nor can one predict
whether sufficient information will be available to support a criminal indictment.
While the circumstances under which a U.S. citizen would be held in preventive
detention arguably are incredibly rare, it would be a grievous mistake to foreclose
this possibility entirely.

More generally, the use of a military preventive detention model or military
commissions in no way rejects any of the range of traditional law enforcement
tools available to the government. Counterterrorism officials throughout the
government have masterfully orchestrated a number of important arrests and criminal
prosecutions. While the NDAA nudges the Executive branch in the direction of
military detention and military commissions for foreign al-Qaeda terrorists, the
model preserves the ability of the President to adjust according to specific facts in
each case. In sum, the NDAA provisions constitute an “all-in” approach that seeks
to preserve both military and civilian counterterrorism efforts. As this conflict
morphs and changes over time, it remains critical that the Government maintain the
availability of military options and preventive detention where necessary, but it is
equally important to “reject the false idea” that one must choose between civilian
and military options. As Attorney General Holder emphasized, “[i]f we were to fail
to use all necessary and available tools at our disposal, we would undoubtedly fail
in our fundamental duty to protect the Nation and its people.”*’

Once it is determined that a person is subject to detention under the AUMF/
NDAA 2012, there is the matter of what happens next. In traditional military
conflicts, military detainees and prisoners of war are held for the duration of
relevant hostilities, and generally speaking there are no habeas proceedings, reviews
by military judges, etc. The Guantanamo litigation, however, has resulted in a
fundamentally different approach; one uniquely tailored to this conflict and one
that is still evolving. In a certain sense, the “emerging consensus” regarding due
process in preventive detention cases has very much been driven by fractured
Supreme Court opinions and further shaped by the D.C. Circuit and District Courts
habeas decisions. Whether one agrees or disagrees with Boumediene or would have
preferred a more restrained approach, ala Eisentrager, the state of the law is all
Guantanamo detainees may access a U.S. Federal Court via habeas proceeding before
a federal judge. Procedurally, evidentiary issues, standards of proof, discovery,
etc., have very much been shaped by pragmatic considerations designed to balance
liberty and security considerations.

357 Address by Attorney General Holder supra note 352.
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The largest group of U.S. detainees held under the AUMEF, those in
Afghanistan (and formerly in Iraq), do not have the ability to challenge their
detention via habeas proceeding in federal court. Boumediene held the questions of
extraterritoriality “turn on objective factors and practical concerns, not formalism.”3>*
In Al Magaleh v. Gates, the D.C. Circuit reviewed cases brought by detainees
held at Bagram, Afghanistan.’® It applied the “common thread” factors from
Boumediene, i.e., citizenship and status of the detainee and the adequacy of the status
determination process, the nature of where the apprehension and detention took
place, and the practical obstacles inherent in resolving the detainees’ entitlement to
the writ.*® The Circuit Court noted that the executive procedures used at Bagram
afforded even less protection to the rights of detainees in the determination of status
than was the case with the Combatant Status Review Tribunals in Boumediene.**' It
ultimately determined, however, that the United States lacked de facto sovereignty
over Bagram, and significantly it has “all of the attributes of a facility exposed to the
vagaries of war are present at Bagram.”*? Under such circumstances, the Circuit
declined to expand the reach of habeas.

In trying to balance the myriad of liberty and security considerations at
play in long-term preventive detention, Congress weighed in with a requirement
under Section 1024 that military judges review long-term detention cases. Based
on recent developments and the anticipated transfer of detention operations to
Afghan authorities, the need for these reviews may be limited in terms of numbers
in Afghanistan. The existence of the 1024 judge review/access to counsel process,
nevertheless, offers a mechanism to provide enhanced due process to detainees who
are held under circumstances that render their cases ill-suited to habeas review. This
is a valuable tool in the AUMF context, but one should caution that Congress is not
creating new due process review standards that will necessarily be applicable or
appropriate in future armed conflicts.

Justice Kennedy’s comments about “practical considerations and exigent
circumstances” at the tail end of his Boumediene opinion offer some interesting general
process benchmarks concerning detention and perhaps augur future consensus.**
Justice Kennedy indicates it would be an “impractical and unprecedented extension
of judicial power” to extend habeas to foreign citizens the moment they are detained
abroad.*** He counsels in favor of “proper deference” to procedures for screening
and initial detention under lawful and proper conditions of confinement. He suggests

358 Boumediene at 34; see discussion supra Part ITV.C.

3% Al Magqaleh v. Gates, 605 F.3d 84, 93 (D.C. Cir. 2010).

30 14, at 94.

1 Id. at 96.

362 Id. at 97 (comparing the circumstances with post-war Germany and Eisentrager). The court also
noted the third factor supported dismissal of the habeas petition because the U.S. holds detainees
pursuant to a cooperative arrangement with Afghanistan on territory over which Afghanistan is
sovereign. Id. at 99.

363 Boumediene at 793.

364 Id
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domestic exigencies might require the adoption of sensible rules for staying habeas
proceedings.*®> He cautions that habeas courts should not intervene the moment an
enemy belligerent steps into a territory where the writ runs, offering the Executive
“a reasonable period of time to determine a detainees status.”** Justice Kennedy
warns that habeas courts cannot “disregard the dangers the detention in these cases
was intended to prevent.”%” Nevertheless, practical considerations cannot excuse
interminable delay, and it appears quite clear that the Court has lost patience: “In
some of these cases, six years have elapsed without the judicial oversight that habeas
corpus or an adequate substitute demands . . . the costs of delay can no longer be
borne by those who are held in custody.”%

Reading the tea leaves of judicial dicta may be fraught with difficulty, but
one certainly discerns from these pragmatic guidelines a view that the Executive
should be accorded reasonable deference in matters of preventive detention. This
deference is strongest during the early phases of detention, when facts are unclear,
when the risks of release are acute, and the dangers of substituting a judicial judgment
for that of the military or the Commander-in-Chief is greatest. If the Government
learns that al-Qaeda operatives have invaded the U.S. bent on detonating explosives
near chemical-laden rail cars, the overwhelming national effort must be directed
toward destroying or detaining those forces intent on harming the country. This is
not the time for Miranda and presentment but for concerted, decisive action bounded
by the law of war. Every instrument of national power must be brought to bear,
both military and civilian. Ifit makes the most sense for the FBI to detain someone,
they should do so. If the military has the most information and can most quickly
and effectively detain and interrogate, then consistent with military regulations,
they should do so.

The process of understanding the depth and breadth of the danger, connecting
the web of those involved, determining the possibility of future attacks takes time.
It remains essential to afford the Commander-in-Chief adequate time and decision
space to maximize the opportunity to defeat the threat and prevent future attacks.
That is why the NDAA imposes no temporal limits, why it avoids geographic
restrictions and why it grants no special protections to citizens who take up arms with
the enemy. As Hamdan and Boumerdiene make clear, there are limits to the Court’s
deference. The more time that passes, the greater the consequences of an erroneous
deprivation of liberty and the greater the risk of not affording someone a reasonable
opportunity to challenge the basis for their detention. If there is consensus on the
matter of process in preventive detention, it appears to mean reasonable deference
followed by increased scrutiny with the passage of time. It means judicial review
bounded by pragmatism, and it means balancing very real security concerns against
the need to protect individuals from arbitrary deprivation of liberty.

35 Id. at 793-94.
3% Id. at 795.
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VI. CoNcLUSION

This paper began by offering a scenario in which terrorists will attack the
United States using fertilizer-based explosives against rail lines. The NDAA of 2012
now makes explicit in the law that were the government to thwart such a plot, the
terrorist attackers could be held in military detention pursuant to the AUMF. This
article traced the contours of the new NDAA detention provisions. Section 1021
defines a narrow class of covered persons and reinforces the detention authority
under the AUMF. Section 1022 requires specified foreign al-Qaeda detainees
to be transferred to military custody, but allows the Executive wide latitude to
fashion procedures and appropriate waivers. Section 1024 affords detainees held
in long-term military detention under the AUMEF the opportunity to have their status
reviewed by a military judge. The paper then considered the legislative debate,
specific proposed amendments, public views on the legislation, and the President’s
signing statement. It next focused on the major Supreme Court cases pertaining
to preventive detention, and included a review of the recent habeas cases and a
discussion about the limitations of a purely civilian approach. The paper concludes
with a narrative that suggests that there is an emerging consensus among the three
branches of government. This section draws on comments by current Administration
officials and various court opinions to suggest basic shared principles underpin this
consensus. The robust and healthy debate over detention reflects the best traditions
of this country. It suggests that officials may disagree sharply based on deeply
held convictions about how best to balance the competing demands of liberty and
security, but at the end of the day, they will embrace pragmatic solutions designed
to protect the nation.
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1. INTRODUCTION

On September 11, 2001, 19 terrorists hijacked four civilian airliners and
used them in a coordinated attack against the United States. The Twin Towers
were destroyed in New York, the Pentagon was severely damaged, and almost
3,000 people were killed. Soon after, on September 14th, Congress authorized the
use of military force to combat the terrorists involved in planning and executing
the attack and in October 2001, Operation ENDURING FREEDOM began in
Afghanistan.! In the 11 years since 2001, the United States has aggressively fought
against international terrorism, which has resulted in the capture, detention, and
interrogation of tens of thousands of suspected terrorists and insurgents.?

In the aftermath of September 11th, there was a steady demand for
intelligence to help prevent future attacks.’ Although the United States’ various
intelligence agencies had vast technological resources, capturing individual terrorists
provided a unique opportunity to gain invaluable information not available through
other sources. Over time, however, the standard interrogation techniques were found
to be ineffective against some of the most hardened terrorists and more aggressive
techniques were requested.* In a complicated analysis of the laws that applied,
authoritative guidance by the Department of Justice’s Office of Legal Counsel
(OLC) determined that a broad array of enhanced interrogation techniques were
lawful. Among the list of techniques that were analyzed, waterboarding was one
of the most controversial.

While waterboarding simulates drowning, the OLC legal reviews carefully
parsed out situations where, in the opinion of the attorneys involved, the technique
could be lawfully used against terrorist suspects in American custody.” Although
the OLC opinions found waterboarding to be lawful, Department of Defense
(DoD) officials declined to approve its use by the military.® However, it has been

! Authorization for the Use of Military Force, Pub. L. No. 107-40, 115 Stat. 224 (2001). The
Authorization for the use of Military Force was a joint resolution that passed the House and Senate
on September 14, 2001, and was signed into law by the President on September 18, 2001.

2 See DEPARTMENT OF THE ARMY INSPECTOR GEN. REP., DETAINEE OPERATIONS INSPECTION 636-640, in
THE TorTURE PAPERS 630 (Karen J. Greenberg & Joshua L. Dratel eds., 2005) (addressing Army
detention operations in Iraq and Afghanistan).

3 See AMos N. Guiora, ConsTITUTIONAL Limits oN COERCIVE INTERROGATION 15 (2008) (pointing out
the importance of good intelligence in counterterrorism operations).

4 See Letter from Department of Def. Gen. Couns. to Secretary of Def. (Dec 2, 2002), in THE
ToRTURE PAPERS, supra note 5, at 236 (recommending approval of a series of enhanced interrogation
techniques for use by military interrogators at Guantanamo Bay, Cuba).

5 See Id.

¢ See DONALD RUMSFELD, KNOWN AND UNKNOWN 576-586 (2011) (describing how the enhanced
interrogation requests were routed, reviewed, and considered for approval). In his book, Secretary
Rumsfeld states that, “[w]hen military interrogators at Guantanamo Bay sent up their chain of
command a request to use waterboarding in late 2002, I rejected it. To my knowledge, no U.S.
military personnel involved in interrogations waterboarded any detainees—not at Guantanamo Bay,
or anywhere else in the world.” 7d. at 585.
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acknowledged that the Central Intelligence Agency authorized waterboarding of
three of the most high-profile detainees held in their custody.’

Over time, the OLC legal reviews were declassified and were so widely
criticized that some argued the authors should be prosecuted as accomplices to the
allegedly torturous acts they approved of.* While no prosecutions resulted, the legal
reviews have since been rescinded, governing authorities have been strengthened,
and waterboarding is now explicitly prohibited by military regulations.’ Yet, the
national debate on waterboarding continues, with former presidential candidates
vowing to reauthorize the practice if elected and various people opining for, or
against, the technique.'

As addressed in this article, the international and domestic law applicable to
detainee treatment is surprisingly complex. Seemingly simple terms like “torture”
are somewhat vaguely defined and left to subjective determinations to ascertain
whether a given interrogation technique is lawful or not. Although the combination
of publicly available Executive Orders and military regulations currently prohibits
the United States military and civilian personnel from using the waterboarding
technique, it is the position of this article that the practice is also unlawful under
both domestic and international law."

This article explores waterboarding from the viewpoint of a uniformed
military attorney, a judge advocate (JAG). It will address the procedure’s history,
modern usage, relevant international and domestic law, and will provide advice on

7 See STAFF OF S. ComM. ON ARMED SERV., 110TH CONG., INQUIRY INTO THE TREATMENT OF DETAINEES
N U.S. Custopy xv-xvii (Comm. Print 2008) (discussing the OLC legal advice on enhanced
interrogation techniques, torture, and waterboarding). See also CENT. INTELLIGENCE AGENCY OFF.
OF THE INSPECTOR GEN., REPORT ON COUNTERTERRORISM DETENTION AND INTERROGATION ACTIVITIES
3-4,90-91 (Sept. 2001 — Oct. 2003) [hereinafter CIA IG Report], http://media.luxmedia.com/aclu/
IG_Report.pdf. (noting that Abu Zubaydah was waterboarded at least 82 times, Al-Nashiri was
waterboarded twice, and Khalid Shaykh Muhammad was waterboarded 183 times in one month).
8 See generally Marjorie Cohn, Advising Clients to Commit War Crimes with Impunity: An
Unethical Practice, 10 SEATTLE J. FOR Soc. JusT. 249, 267-273 (2011); Daniel Kanstroom, On
“Waterboarding”: Legal Interpretation and the Continuing Struggle for Human Rights, 32 B.C.
InT’L & Comp. L. REv. 203, 207 (2009) (describing the OLC opinions as disgraceful).

® See Cohn, supra note 11, at 266; Detainee Treatment Act of 2005, 42 U.S.C. § 2000dd (2011);
Exec. Order No. 13491, 3 C.F.R. 13491 (2009); Op. Off. Legal Counsel, Withdrawal of Office of
Legal Counsel CIA Interrogation Opinions (2009), 2009 WL 2810456 (O.L.C.); and Army Field
Manual 2-22.3, Human Intelligence Collector Operations, Sept. 2006 (prohibiting waterboarding
and other cruel, inhuman, and degrading practices during interrogation operations).

10 See Editorial, The Torture Candidates, N.Y. TimEs, Nov. 15, 2011, at A30 (reporting that three
Republican presidential candidates supported waterboarding suspected terrorists, two denounced
the practice, and another did not express a clear opinion).

1 All of the resource materials used in this article, and the conclusions drawn by the authors, are
derived from information that is publicly available and unclassified. Readers should be mindful
that their own analysis of these matters may be impacted by classified military regulations, legal
opinions, and executive orders that may, or may not, exist in relation to some future operation or
fact scenario.
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how to respond should a JAG be placed in a position to advise a commander on
detainee treatment standards and interrogation techniques.'?

First Vignette'

Captain B. Reynolds is a young JAG, relatively new to the
Air Force, and is deployed to a joint command at a Forward
Operating Base (FOB) overseas. The deployment has been
tough on the entire unit, especially as casualty rates have
increased and they 've had more frequent memorial services.
One of Capt Reynolds’ duties is to advise each of the officers
appointed to investigate the unit’s combat deaths. Although he
doesn't go on the patrols, it still troubles Capt Reynolds as he
reads about Soldiers getting their arms and legs blown off by
IEDs. Sometimes the other Soldiers on patrol even have to climb
nearby trees to collect the different body parts blown off of their
dead comrades.

Over time, Capt Reynolds begins to have concerns about
his commander, Colonel F. Bowdin, who is becoming frantic
whenever one of the unit'’s convoys is hit by an IED.

COL Bowdin takes every casualty very hard and he is obsessed
with how the significant activity (SIGACT) reports are going
to be received at higher headquarters. During the morning
battle update briefs, COL Bowdin often lays into the J-2 human
intelligence (HUMINT) guys and tells them they need to do a
better job with the tactical interrogations. He says that they
need a game changer and must get actionable intelligence from
the detainees in the temporary holding area before they are
transferred to the Theater Internment Facility (TIF).

II. HisToRiCAL PERSPECTIVE

Throughout history, different nations have used force during interrogations
to induce cooperation, obtain information, and to secure confessions.'* Some ancient

12 Even though Department of Defense Directive 2310.01E, The Department of Defense Detainee
Program, established the Army as the Executive Agent for detention operations policy, throughout
Operations ENDURING FREEDOM and IRAQI FREEDOM hundreds of Air Force, Navy and
Marine Corps JAGs practiced detention operations with Task Force 134 in Iraq, Combined Joint
Interagency Task Force 435 in Afghanistan, and in other commands throughout the United States
Central Command area of responsibility and in other locations.

13 The vignettes throughout this article contain scenarios that deployed JAGs may be confronted
with. The vignettes are intended to be illustrative only, the characters and details are fictitious, and
the names are made up.

14 See BriaN INNES, THE HisTory oF TORTURE 8 (1998) (exploring the history of torture, which has
been used as an interrogation technique, for punishment, and as a warning to others). See generally
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and medieval societies used force quite openly and torture was not uncommon.'®> The
methods employed were often macabre and horrific, leading to prolonged suffering
and permanent disfigurement, if not death.'® The creativity of these torturers knew
almost no bounds, with thousands of techniques developed like pressing the body
with heavy weights, roasting and boiling people alive, flaying the skin, and breaking
uncooperative victims on the rack."”

However, sometimes situations required that no outward signs of mistreatment
were visible, so over time interrogation techniques were developed that left little or
no obvious signs of abuse.'”® These included practices like beating a subject with
objects that left no marks, asphyxiation, and different types of electrocution. Some
of the techniques that were developed are still in use today."

A. Water-Based Torture

The term waterboarding is of modern origin, but it harkens back to other
water-based interrogation techniques of the past like the ducking stool and the
“water cure.”” In many of the procedures, water was used to bring a person to the
brink of drowning by holding them under water or by forcing water into their nose
and mouth to prevent them from breathing.?' Plain water could be used in these
procedures and sometimes the water was mixed with salt, hot spices or sewage.?
Of the many different types of water-based tortures, accounts of water torture from
the Spanish Inquisition and in other historical situations sound similar to the modern
waterboarding technique.?® A 17th century writer described the process thusly:

The torturer thrown over his [the victim’s] mouth and nostrils a
thin cloath, so that he is scarcely able to breathe thro’ them, and in
the mean while a small stream of water like a thread, not drop by

DaNIEL P. MaNNIx, THE HisTory oF TorTURE (2003) (detailing torture methods used throughout the
ages).

15 See INNES, supra note 17, at 13 (noting that torture was a legal and recognized feature of many
legal codes for over 3,000 years, both in Europe and in Asia).

16 1d.

171d. at 61, 85-92.

18 See DARIUS REJALI, TORTURE AND DEMOCRACY 406 (2007) (explaining that democracies too have
a long, but largely forgotten, history of using what the author describes as “clean” or “stealth”
interrogation techniques).

19 See INNES, supra note 17, at 11, 163 (chronicling torture in the 20th century); and REJALL, supra
note 21, at 406.

2 See REJALL, supra note 21, at 279 & 284 (grouping water torture methods into either a choking or
pumping category and discussing the origins of the term “waterboarding™). See also Kanstroom,
supra note 11, at 204.

21 See MICHAEL KERRIGAN, THE INSTRUMENTS OF TORTURE 83-87 (2001) (illustrating some of the
ways water is used for torture, to include dunking a person in water, forcibly pumping water into a
person’s body, and suffocating the person by dousing them with water).

22 REJALL, supra note 21, at 287-290.

2 See KERRIGAN, supra note 24, at 83-86.
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drop, falls from on high, upon the mouth of the person lying in this
miserable condition, and so easily sinks down the thin cloth to the
bottom of his throat, so that there is no possibility of breathing, his
mouth being stopped with water and his nostrils with the cloth, so
that the poor wretch is in the same agony as persons ready to die,
and breathing out their last.*

Similar stories of using water to suffocate or drown prisoners can be found in more
recent times as well, although the exact techniques differ.®

B. Use in the 20th Century

During World War II, German and Japanese troops infamously subjected
prisoners to all manner of abuse, which in some cases also included water torture.?
However, in the war crimes trials after the war some punishment was meted out
for those abuses. In one case, in the International Military Tribunals for the Far
East, the United States charged a Japanese officer with torturing an American with
a method similar to waterboarding.?”’” That defendant was found guilty of torture,
among other crimes, and was sentenced to 15 years imprisonment.?

The American military also has some history with techniques that are
reminiscent of waterboarding, dating back at least to the Philippine-American War
at the beginning of the 20th century.” That conflict was scarred by American and

2 Id. at 85-86 (quoting an unnamed work by 17th century Dutchman Ernestus Eremundus Frisius).
2 See REJALL, supra note 21, at 279. See also INNEs, supra note 17, at 170-172 (reciting how French
troops used water torture methods in Algeria during the 1950s and 60s).

% See INNES, supra note 17, at 163-167 (mentioning that, among other inhuman practices, the
Gestapo in Europe, and Japanese troops in the Pacific, used water to torture prisoners).

27 See Walter Pincus, Waterboarding Historically Controversial, WasH. Posr, Oct. 5, 2006, at A17.
See also Judgment of the International Military Tribunal for the Far East, 1 Nov. 1948. The title

of Chapter VIII of the judgment was “Conventional War Crimes (Atrocities),” which listed the
“water treatment” under the heading of “Torture and Other Inhumane Treatment.” /d. at 1058.

The judgment said that the water treatment was used frequently by the Japanese, and that after

the victim was secured in a prone position that “water was forced through his mouth and nostrils
into his lungs and stomach until he lost consciousness. Pressure was then applied, sometimes by
jumping upon his abdomen to force the water out. The usual practice was to revive the victim and
successively repeat the process.” Id.

28 See Pincus, supra note 30, at A17.

» See STUART CREIGHTON MILLER, BENEVOLENT ASSIMILATION 207-213 (1982) (describing how the
massacre of Army soldiers at Ballangiga led to a virtual scorched earth policy by some American
officers in the Philippines, who it was reported burned entire villages to the ground, ordered that no
prisoners be taken, and oversaw the application of the water cure on hundreds of prisoners, some of
whom died from the technique). Prohibitions on using force during interrogations also has a long
history in the American military, with Article 16 of President Lincoln’s General Order 100 stating
that, “[m]ilitary necessity does not admit of cruelty—that is, the infliction of suffering for the sake
of suffering or for revenge, nor of maiming or wounding except in fight, nor of torture to extort
confessions.” See FRANCIS LIEBER, INSTRUCTIONS FOR THE GOVERNMENT OF ARMIES OF THE UNITED
STATES IN THE FIELD 8 (Government Printing Office, 1898) (originally issued as General Orders No.
100, Adjutant General’s Office, 1863). Article 80 of General Order 100 also states that “[honorable
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Filipino atrocities alike, with allegations of waterboarding and other mistreatment
by American troops creating national news that sparked Congressional hearings and
resulted in courts-martial for some of the officers in charge.” In fact, a 1902 cover
of Life magazine showed American soldiers performing what was then known as
the water cure on a captured Filipino insurgent.’’ President Theodore Roosevelt
even commented upon the procedure in a private letter when he described the water
cure as “an old Filipino method of mild torture.””*

More recently, in 1968, a picture of the water cure was on the front page
of the Washington Post, which again prompted public interest and inquiries.*> The
United States Army conducted an investigation of the mistreatment and later court-
martialed the soldier involved.** However, unlike in the Philippine-American war,
World War I1, and Vietnam, after the attacks on September 11, 2001, waterboarding
was determined to be lawful and was used by the Central Intelligence Agency against
a small number of suspected terrorists.*> The waterboarding procedure was described
in the OLC legal opinions, which summarized them as follows:

In this procedure, the individual is bound securely to an inclined
bench, which is approximately four feet by seven feet. The
individual’s feet are generally elevated. A cloth is placed over the
forehead and eyes. Water is then applied to the cloth in a controlled
manner. As this is done, the cloth is lowered until it covers both
the nose and mouth. Once the cloth is saturated and completely
covers the mouth and nose, air flow is slightly restricted for 20 to
40 seconds due to the presence of the cloth. This causes an increase
in carbon dioxide level in the individual’s blood. This increase in
the carbon dioxide level stimulates increased effort to breathe. The
effort plus the cloth produces the perception of ‘suffocation and

men, when captured, will abstain from giving to the enemy information concerning their own army,
and the modern law of war permits no longer the use of any violence against prisoners in order to
extort the desired information or to punish them for having given false information.” Id. at 26-27.
30 See MILLER, supra note 32, at 196-249. Although the court-martial sentences proved to be quite
moderate, at least two Army officers were convicted of waterboarding Filipinos. See Paul Kramer,
The Water Cure, THE NEW YORKER, Feb. 25, 2008, at 38 (recounting the trial of Captain Edwin
Glenn, who was tried for ordering the water cure on prisoners). While Capt Glenn received only

a one month suspension and a fifty-dollar fine as punishment, the then Judge Advocate General

of the Army, General George B. Davis, expressed outrage at the lenient sentence in a forwarding
memorandum to the President. /d.

3 LiFE MAG., May 22, 1902, illustration on front cover. See also Kramer, supra note 33, at 38-43
(providing a detailed account of the use of the water cure in the Philippines).

32 MILLER, supra note 32, at 235 (quoting from a letter President Roosevelt wrote to a friend about
the water cure).

33 See Interrogation, WasH. Post, Jan 21, 1986, at A1 (describing the picture as “[a] U.S. soldier
and a South Vietnamese interpreter hold down a Vietcong suspect during questioning as another
interpreter pours water on a towel covering his face. This induces a fleeting sense of suffocation
and drowning meant to make him talk.”).

3% See REJALL, supra note 21, at 172-173.

35 See supra note 10 and accompanying text.
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incipient panic,’ i.e., the perception of drowning. The individual
does not breathe any water into his lungs.*

Now, years after the fact, it is hard to tell how closely the reality of waterboarding
matched the carefully worded description in the OLC opinions.*’

Second Vignette

The holding area at the FOB is quite small and Capt Reynolds
has only walked through it a couple of times. He is busy with
hundreds of other taskers and detention ops werent even brought
up during his turnover with the previous JAG he replaced.
However, he does know that the terrorists captured by the unit
are staged at the holding area for a few days before being sent to
the hard-sided TIF in another part of the country. The unit MPs
run the holding area, which is also supported by the medics who
look over the detainees when they come in.

The HUMINT interrogators have a small building next to the
holding area where they conduct their field interrogations. The
building has a cypher lock on it and Capt Reynolds doesn t
have the code, so he couldn t even drop in to their spaces if he
wanted to. The HUMINT guys are different anyway. They stick
to themselves, dont wear any military uniforms, and have never
asked for any sort of legal support. Although he isn't an expert
in detention ops or interrogations, Capt Reynolds does know that
all interrogations have to comply with the Geneva Conventions
and some Army manual on interrogations.

III. Law & REGULATIONS ON THE USE OF FORCE DURING INTERROGATIONS

Radical and violent extremists around the world have targeted American
interests for attack and destruction, which gives government authorities a legitimate
and pressing need to identify, detain and interrogate those suspected terrorists.*®
Stopping this grave threat is a national priority given the possible catastrophic
consequences of even one successful terrorist attack.” Further, in this type of

3¢ Op. Off. Legal Counsel, Interrogation of al Qaeda Operative 3-4 (2002), 2002 WL 34501675
(O.L.C).

37 See CIA 1G Reporr, supra note 10, at 37 (analyzing some of the charges where agents of the
Central Intelligence Agency are alleged to have exceeded authorized boundaries in the use of
waterboarding).

38 While there is no commonly accepted definition of the term “terrorist” in international law,

for the purposes of this article the term is defined as a non-state sponsored unprivileged enemy
belligerent engaged in hostilities, or committing a hostile act, against the United States, American
citizens, or allied and coalition partner nations.

3 See Nat’l Security Strategy of the U.S., The White House (2010), at 19-25, http://www.
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conflict, interrogations and the information they can elicit take on greater importance
as terrorists can easily blend in with innocent civilians and escape detection until
they are ready to strike.*’

It may be tempting to use any means necessary when fighting against such an
enemy, but even in this situation there are standards in place that regulate the conduct
of government agents, to include treatment standards applicable to armed conflicts
and detention operations. This section addresses detainee treatment standards during
interrogations, which can be found in the Geneva Conventions, domestic statutes,
military regulations, and in other international law.

A. The Geneva Conventions

Within the four Geneva Conventions, the Third Geneva Convention
(GC III) deals with the treatment of Prisoners of War (POWs), and the Fourth
Geneva Convention (GC IV) relates to the treatment of civilians in the territory
of the fighting who are not combatants and are not taking part in hostilities.*!
Although most of the conventions regulate the uniformed forces of signatory nations
engaged in international armed conflict (i.e. a state-on-state conflict), a portion
of the conventions, called Common Article 3, applies during non-international
armed conflicts t0o.** As with most domestic and international law, a key factor in
analyzing the Geneva Conventions is to understand when, and to whom, the different
conventions and provisions apply.

Each of the Geneva Conventions contains the same language in Article 2,
which recites when they apply. Essentially, they are applicable during an international
armed conflict between nations who are a party to the conventions.”* The scope
of the conventions is limited to those parameters, with the exception of Common

whitehouse.gov/sites/default/files/rss_viewer/national security_strategy.pdf.

40 See Jack GoLpsmiTH, THE TERROR PRESIDENCY 67 (2007) (describing the pressures that government
authorities were under to obtain information from suspected terrorists who had been detained).

4l Geneva Convention Relative to the Treatment of Prisoners of War art. 12, Aug. 12, 1949, 6 U.S.T.
3316, 75 U.N.T.S. 135 [hereinafter Third Geneva Convention]; Geneva Convention Relative to the
Protection of Civilian Persons in Time of War art. 12, Aug. 12, 1949, 6 U.S.T. 3517, 75 UN.T.S.
287 [hereinafter Fourth Geneva Convention].

42 See Hamdan v. Rumsfeld, 548 U.S. 557, 562-63 (2006) (holding that Common Article 3 of

the Geneva Conventions applies to suspected terrorists held at the United States military base at
Guantanamo Bay, Cuba).

4 See Third Geneva Convention, supra note 44, at art. 2. In addition to the language in Article

2 concerning which nations are bound by the Geneva Conventions, the POW protections in GC

III are status based and are afforded only to individuals who meet the definition of a POW. Id. at
art. 4. By the terms of GC III’s Article 4, POW status is generally given to personnel who have
fallen into enemy hands who are: 1) members of the armed forces of a party to the conflict; 2)
civilians accompanying the armed forces; 3) local inhabitants who take up arms at the approach of
enemy forces; and 4) members of a nation’s militia or volunteer corps (as long as they are under
responsible command, display a fixed distinctive sign recognizable at a distance, carry their arms
openly, and comply with the law of armed conflict). Id.
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Article 3, referenced above. That article, which also has the same language in all
four conventions, includes minimum treatment standards that apply during non-
international armed conflict occurring in the territory of one of the signatory states.*

Before addressing the minimum standards, it is worth briefly addressing
standards applicable in Common Article 2 international armed conflicts. GC III
requires that POWs be treated humanely and that they be protected at all times
against acts of violence or intimidation.** During interrogations, a prisoner is obliged
to only provide his name, rank, date of birth, and serial number.*¢ The convention
further specifies that “[n]o physical or mental torture, nor any other form of coercion,
may be inflicted on prisoners of war to secure from them information of any kind
whatsoever. Prisoners of war who refuse to answer may not be threatened, insulted,
or exposed to unpleasant or disadvantageous treatment of any kind.”¥’

GC 1V includes similar treatment standards, which for that convention
are intended to protect certain civilians called Protected Persons. These Protected
Persons are civilians of a signatory state who find themselves in the hands of a
party to a conflict or during occupation.* However, an important caveat in GC IV,
included within Article 5, excludes civilians “definitely suspected of or engaged
in activities hostile to the security of the State . . . .”* Those spies, saboteurs and
terrorists are not entitled to the rights and privileges in GC IV to the extent that they
would prejudice national security.*

For those civilians covered by GC IV, the convention notes that they should
be treated humanely and protected against violence, threats of violence, insults, and
public curiosity.”’ The convention states that civilians cannot be subject to physical
or moral coercion when questioned and that they will be humanely treated during

“ Id. atart. 3. See also Hamdan, 548 U.S. at 562-63.

45 See Third Geneva Convention, supra note 44, at art. 13.

4 Id. atart. 17.

Y 1d.

“8 Fourth Geneva Convention, supra note 44, at art. 4.

4 Id. at art. 5 (noting that even those personnel that are not entitled to the full rights and privileges
of other Protected Persons should nevertheless still be treated humanely). Additional Protocol I
of the Geneva Conventions also contains fundamental guarantees of treatment for all personnel,
to include terrorists, who do not have greater status protections afforded to them in the Geneva
Conventions. See Protocol Additional to the Geneva Conventions of 12 August 1949, and Relating
to the Protection of Victims of International Armed Conflicts [hereinafter Additional Protocol

I), June 8, 1977, 1125 UN.T.S. 3, art. 47. These guarantees include a prohibition on any sort of
mental or physical torture, as well as outrages on personal dignity like humiliating and degrading
treatment. Although many American allies have ratified Additional Protocol I, the United States
has not and only recognizes portions of the protocol to the extent they are reflective of customary
international law. See further discussion at Footnote 57.

0 Id. But see Knut Dormann, The Legal Situation of “unlawful/unprivileged combatants,” 849
INT’L REV. RED CROss 45 (arguing that unlawful combatants are entitled to GC IV protections if
they are captured).

51 See Fourth Geneva Convention, supra note 44, at art. 27.
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confinement pending trial.*> GC IV also includes a prohibition on murder, torture,
corporal punishment and mutilation.® Like the other Geneva Conventions, GC IV
also includes Common Article 3.

The extent to which the different provisions of GC IIl and GC IV apply to a
particular detainee depends on the type of conflict involved and the classification of
the individual detainee. However, during a non-international armed conflict where
a detainee is neither a POW nor a Protected Person, then the minimum treatment
standards in Common Article 3 apply. Looking at terrorists in particular, while
they do not meet the definition of a POW, and do not enjoy the full privileges of
a Protected Person, their treatment during detention is still regulated by Common
Article 3 during non-international armed conflicts.>*

2 Id. at arts. 31 & 37.
3 Id. at art. 32.

5 See Third Geneva Convention, supra note 44, at art. 3. See GOLDSMITH, supra note 43,
at 113 (mentioning the long standing American position that terrorists are not considered
POWs since they do not wear uniforms or openly carry their weapons). See also Hamdan,
548 U.S. at 562-63.

For suspected terrorists detained in an international armed conflict, Common Article 3
would not seem to apply since the article states that it is applicable “[i]n the case of armed
conflict not of an international character . . .” See Third Geneva Convention, supra note
44, at art. 3. However, the application of the fundamental principles in Common Article 3
appear to have exceeded the strict wording of the article and now are viewed by some as
the minimum standards applicable in any armed conflict. The International Committee of
the Red Cross recognizes Common Article 3 as customary international law and that the
prohibitions on torture and cruel or inhuman treatment apply in both international and non-
international armed conflicts. See Jean-Marie Henckaerts, 857 INT’L REv. RED CRrOSS 175,
187, 206. Further, while citing to the official commentary to GC III, the Supreme Court in
the Hamdan decision noted that Common Article 3 applies irrespective of the nature of the
conflict. See Hamdan, 548 U.S. at 631 and Footnote 63. Lastly, while not acknowledging
Common Article 3’s legal application in international armed conflicts directly, DoD’s
stated policy is that Common Article 3 establishes the minimum standards applicable to all
detainee treatment. See Department of Defense Directive 2310.01E, The Department of
Defense Detainee Program (2006), para 4.2.

Beyond Common Article 3, Additional Protocol I of the Geneva Conventions also includes
provisions regarding fundamental guarantees during armed conflicts, to include international
armed conflicts and non-international armed conflicts. See Additional Protocol I, supra
note 52, at arts. 1, 75. While the United States has not ratified Additional Protocol I, it
does recognize much of the protocol as reflective of customary international law. See
Joint Memorandum from the Army, Air Force, Navy, and Marine Corps international law
sections to the Department of Defense General Counsel’s Office, May 9, 1986, in Law
oF WAR DOCUMENTARY SUPPLEMENT, International and Operational Law Department of the
Army Judge Advocate General’s Legal Center and School 223 (2009). Importantly, the
United States has acknowledged that it follows Article 75 of Additional Protocol I out
of a sense of legal obligation in relation to anyone detained in an international armed
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In the past, there was disagreement on whether Common Article 3 applied
to foreign terrorists detained outside of the country, with many lawyers arguing
that it did not.>® In fact, an important conclusion in one of the OLC legal opinions
was that Common Article 3 did not apply to foreign terrorists held outside of the
United States.’® However, in 2005, this issue was addressed by the Supreme Court
in Hamdan v. Rumsfeld, where it was held that our current conflict with al-Qaeda
was a non-international armed conflict and that Common Article 3 applied to the
detention of terrorists at Guantanamo Bay.”” Although this holding came as a shock
to many government lawyers and was contrary to their previous understanding of
the law, with the Hamdan decision the Supreme Court decided that even though
they may be considered unprivileged enemy belligerents, Common Article 3 still
applies to the detention and interrogation of suspected terrorists.

Common Article 3 states that persons “shall in all circumstances be treated
humanely” and specifically prohibits murder, mutilation, cruel treatment, torture,
outrages on personal dignity, and humiliating and degrading treatment.*

B. The Torture Convention

Beyond the Geneva Conventions, another international agreement
applicable to the treatment of detainees is the Convention Against Torture and Other
Cruel, Inhuman or Degrading Treatment or Punishment (hereinafter the Torture
Convention).* The Torture Convention came into force in 1987, with the United
States and almost 150 other nations agreeing to be bound by its terms.®® Unlike
the Geneva Conventions, which are applicable during times of armed conflict, the
Torture Convention applies to the conduct of government agents during armed
conflict and peacetime as well.®!

conflict. See White House Press Release, Fact Sheet: New Actions on Guantanamo and
Detainee Policy, March 7, 2011, http://www.whitehouse.gov/sites/default/files/Fact
Sheet -- Guantanamo_and Detainee Policy.pdf. Further, in regard to detainee treatment
standards, Article 75 and Common Article 3 contain similar standards that require persons
no longer taking part in hostilities to be treated humanely and that they not be subjected to
torture. See Additional Protocol I, supra note 52, at art. 75; and Third Geneva Convention,
supra note 44, at art. 3. So, in both international and non-international armed conflicts, all
detained personnel must be treated humanely and not tortured.

35 See Hamdan, 548 U.S. at 562-63.

3¢ See Op. Off. Legal Counsel, Application of Treaties and Laws to al Qaeda and Taliban Detainees
(2002), in THE TORTURE PAPERS, supra note 5, at 81, 86-87 & 117.

57 See id. Despite a scathing dissent noting errors in the majority decision, the court held that
Common Article 3 applies to foreign terrorists captured overseas that are detained by United States
government officials. Id.

8 Third Geneva Convention, supra note 44, at art. 3.

% Convention Against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment,
Jun. 26, 1987, S. Treaty Doc No. 100-20, 1465 U.N.T.S. 113 [hereinafter the Torture Convention].
60 See DEPARTMENT OF STATE, TREATIES IN FORCE 472 (2011).

¢! See Torture Convention, supra note 62, at 2.
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The Torture Convention requires each signatory nation to enact legislation
to prevent torture and to make torturous acts by government agents a crime under
domestic legislation.®? Tt states that “[n]o exceptional circumstance whatsoever,
whether a state of war or a threat of war, internal political instability or any other
public emergency, may be invoked as a justification of torture.”® The convention
states that orders from a superior authority cannot justify torture, and defines
torture as “any act by which severe pain or suffering, whether physical or mental,
is intentionally inflicted on a person for such purposes as obtaining from him or
a third person information or a confession. . . .”* The convention also prohibits
“other acts of cruel, inhuman or degrading treatment or punishment” that does not
rise to the level of torture.®

Upon ratification of the Torture Convention in 1994, the United States
established reservations and understandings to the convention noting that for an act
to constitute torture it must be “specifically intended to inflict severe physical or
mental pain or suffering.”® The United States made an additional declaration that
it is bound to prevent cruel, inhuman or degrading treatment or punishment only
to the extent that such conduct is prohibited by the Fifth, Eighth, and Fourteenth
Amendments to the Constitution.” The reservations and understandings established
additional caveats by defining mental pain or suffering as “prolonged mental harm”
caused by the threat of imminent death or infliction of severe physical pain or
suffering (or threatening severe physical pain or suffering).®®

So, as it relates to the United States, the treatment standards within the
Torture Convention are contingent upon the stated reservations and understandings,
domestic legislation executing the treaty, and case law regarding constitutionally
prohibited conduct.®”

62 See id. at arts. 2.1 & 4.

8 Id. atart. 2.2.

¢ Id. at arts. 1 & 2.3. The definition of torture in Article 1 applies to acts performed by government
agents, at their instigation or with their acquiescence, and also prohibits torture as a form of
punishment. Id. at art. 1.

% Id. at art. 16.1.

% See S. Exec. Doc. No. 101-30, at para II(1)(a).

87 See Id. at para. 1(2).

8 Id.

® The United States has also ratified the Universal Declaration of Human Rights and the
International Covenant on Civil and Political Rights, both of which contain virtually identical
language prohibiting torture as well as cruel, inhuman or degrading treatment or punishment. See
Universal Declaration of Human Rights, art. 5, and International Covenant on Civil and Political
Rights, art. 7. Interestingly, when the United States ratified the International Covenant on Civil
and Political Rights it also submitted the now familiar reservation and understanding that the
“cruel, inhuman or degrading treatment or punishment” prohibited in Article 7 means that cruel and
unusual treatment or punishment prohibited by the Fifth, Eighth, and Fourteenth Amendments to
the Constitution.
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C. Detainee Treatment Act and the Military Commissions Act

In the aftermath of the Abu Ghraib prison scandal, the Detainee Treatment
Act of 2005 was passed, which also included treatment standards for detainees in
American custody. The act requires that detainee interrogations under DoD control,
or in a DoD facility, use only those techniques listed in the Army Field Manual on
interrogations (discussed in sub-paragraph D below).” Further, while it does not
address torture by name, the act states that “[n]o individual in the custody or under
the physical control of the United States Government, regardless of nationality or
physical location, shall be subject to cruel, inhuman, or degrading treatment or
punishment.””" Accordingly, while the statutory limitation on using interrogation
techniques listed in the Army Field Manual applies to DoD only, the prohibition
on cruel, inhuman or degrading treatment or punishment applies to all government
agencies.

Like the reservations and understandings lodged when the Torture
Convention was ratified, the Detainee Treatment Act defines cruel, inhuman, or
degrading treatment or punishment as conduct or punishment that is prohibited
by the Fifth, Eighth, and Fourteenth Amendments of the Constitution.”? Since the
Eighth Amendment applies largely to the punishment phase of a court proceeding and
the Fourteenth Amendment is applicable to state governments, that leaves the due
process protections of the Fifth Amendment as a critical area of analysis regarding
detainee treatment standards prohibiting cruel, inhuman, or degrading treatment
that falls short of outright torture.”

Courts have interpreted the due process clause to prohibit conduct by federal
authorities that “shocks the conscience.”™ This standard was created by the Supreme
Court in Rochin v. California, where the court held that it was a violation of a
suspect’s due process rights when police officers forcibly pumped his stomach for
drugs.”” However, the “shocks the conscience” standard is somewhat subjective
since it requires an analysis of the government action in question in relation to

0 Detainee Treatment Act of 2005 § 1002.

" Id. at § 1003(a). This language was important because it closed a loophole some had argued was
created by the United States’ reservations and understandings to the Torture Convention, which
would have vitiated much of the treaty since in most cases the Constitution of the United States
does not apply overseas.

2 Id. at §1003(d).

3 See Ingraham v. Wright, 430 U.S. 651, 664 (1977) (reaffirming that the Eighth Amendment’s
prohibition on cruel and unusual punishment was meant to protect individuals convicted of crimes).
™ See Rochin v. California, 342 U.S. 165 (1952).

5 See County of Sacramento v. Lewis, 523 U.S. 833, 850 (1998) (holding that due process rights
are not “subject to mechanical application in unfamiliar territory. Deliberate indifference that
shocks in one environment may not be so patently egregious in another, and our concern with
preserving the constitutional proportions of substantive due process demands an exact analysis of
circumstances before any abuse of power is condemned as conscience shocking.”). The Supreme
Court also stated that “only the most egregious official conduct can said to be ‘arbitrary in the
constitutional sense’.” Id. at 846, quoting Collins v. Harker Heights, 503 U.S. 129.
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the government interest at stake.” Importantly, this legal standard has never been
tested in a situation where an aggressive interrogation technique was used to elicit
information from a foreign terrorist believed to have information that could stop
an impending attack.

The Military Commissions Act of 2006 (MCA) similarly included language
regarding humane treatment of detainees. The act authorized military commissions,
established procedures for the commissions, and modified the War Crimes Act to
allow prosecution for only grave breaches of Common Article 3 of the Geneva
Conventions rather than any simple breach.”” The MCA also contains a standalone
provision prohibiting government agents from subjecting persons in their custody to
cruel, inhuman or degrading treatment or punishment.”® These terms are all defined
within the MCA, which also adopts the practice of defining cruel, inhuman or
degrading treatment as conduct that is prohibited by the Fifth, Eighth, and Fourteenth
Amendments.”

D. Military Regulations

In addition to international and domestic law, military regulations also
provide detailed guidance on detainee treatment and interrogations. The seminal
regulation in this area is Army Field Manual 2-22.3, Human Intelligence Collector
Operations, which is the primary source of guidance on interrogation operations for
the United States military and applies to the Army, Air Force, and the other services
alike.® Unlike most service regulations, the field manual has taken on greater weight
and authority due to the Detainee Treatment Act, which requires the Department of

¢ See Michael J. Garcia, Congressional Research Service Report on Interrogation of Detainees
(2009).

77 Military Commissions Act of 2006, Pub. L. No. 109-366, 120 Stat. 2600 (2006) (codified as
amended in scattered sections of 10, 18, 28 & 42 U.S.C.). The MCA also included a number of
other important provisions, to include rules on the admissibility of statements obtained by force and
an affirmation of the President’s authority to interpret the meaning and application of the Geneva
Conventions. /d. at § 3, 948r, & § 6(a)(3).

8 Id. at § 6(c) (noting that the prohibition on cruel, inhuman, or degrading treatment or punishment
is not restricted due to a person’s nationality or physical location).

" Id. Another important provision of the MCA stated that no court or judge had the authority to
consider an application for a writ of habeas corpus filed by, or on behalf of, a suspected terrorist
determined to be an enemy combatant. /d. at § 7. This section, as it applied to suspected terrorists
held at Guantanamo Bay, was later struck down by the Supreme Court in Boumediene v. Bush, 553
U.S. 723 (2008).

8 See Army Field Manual 2-22.3, supra note 12. This is the successor publication to Field Manual
34-52 on intelligence interrogation that is reference in the Detainee Treatment Act. Other guidance
includes Department of Defense Directive 2310.01E, The Department of Defense Detainee
Program (2006); Department of Defense Directive 3115.09, DoD Intelligence Interrogations,
Detainee Debriefings, and Tactical Questioning (2008); Directive-Type Memorandum (DTM)
09-031, Videotaping or Otherwise Electronically Recording Strategic Intelligence Interrogations
of Persons in the Custody of the Department of Defense; and Chairman of the Joint Chiefs of Staff
Instruction 3290.01C, Program for Detainee Operations (2008).
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Defense to use only those interrogation techniques listed in the manual.®! The field
manual’s application was further extended by President Barack Obama through
Executive Order 13491, which now applies the manual to all interrogations by
United States government officers, employees, or agents.®

Field Manual 2-22.3 prohibits cruel, inhuman and degrading treatment of
all detainees, regardless of their legal status.®® It also prohibits torture and the use
of the following practices in conjunction with interrogation: waterboarding, use of
military working dogs, conducting mock executions, beating, and forced nudity.™
The manual contains exhaustive instructions on detainee treatment and the conduct of
military interrogations, is replete with references to the applicable law, and contains
the entire text of the Third and Fourth Geneva Conventions.

The field manual also contains lists of approved interrogation techniques, to
include 18 “approach techniques” that can be used against any detainee regardless
of their status under the Laws of Armed Conflict (LOAC).¥ The techniques include
the direct approach, incentive approach, various emotional approaches, and others.
However, the manual does not provide detailed instructions on how each technique
is to be performed.* The last approved technique, the separation technique, cannot
be used on detainees who are POWs, but is available for use on other detainees that
do not meet that definition.?’

IV. ENFORCEMENT OF DETAINEE TREATMENT STANDARDS

Depending on the status of the government agent involved, whether military
or civilian, there are a number of enforcement mechanisms available to ensure
compliance with the United States’ international obligations as well as domestic
legislation establishing detainee treatment standards. This section outlines some of
the authorities to punish noncompliance by military members, as well as suggests
other possible avenues to enforce treatment standards against civilian interrogators
working for the United States government.

81 See Detainee Treatment Act of 2005, supra note 12, at § 1002(a). The Detainee Treatment Act
also prohibits cruel, inhuman, or degrading treatment or punishment of any detainee in United
States government control. /d. at § 1003. Cruel, inhuman, or degrading treatment or punishment
is defined in the act as any treatment that would be prohibited by the Fifth, Eighth, or Fourteenth
Amendments to the Constitution, as defined in the United States reservations, declarations and
understandings to the Torture Convention. /d. at § 1003(d).

82 Exec. Order No. 13491, 74 Fed. Reg. 4893 (Jan. 22, 2009).

8 See Army Field Manual 2-22.3, supra note 12, at 5-21.

8 Id. at 5-21 & 5-26.

8 Id. at 8-1 to 8-20.

8 For instance, in the incentive approach the interrogator offers to trade something for information
from the detainee. The thing given up can be a reward or even “the removal of a real or perceived
negative stimulus,” but no further information is provided. Id. at 8-7 to 8-8.

8 Id. at M-1.
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A. Uniform Code of Military Justice (UCMJ)

The UCMIJ is a criminal code that applies almost exclusively against
American military members and is enforceable within the United States and
overseas, when a member is on or off of duty, and during armed conflict as well as
in peacetime.®® It is a comprehensive code that covers common law crimes such as
theft, assault, and murder in addition to military-specific crimes like failure to obey
an order, being absent without leave, and misbehavior of a sentinel. While the vast
majority of service members obey orders, follow the law, and act with integrity,
the UCMLJ provides the legal framework to prosecute those members who fail to
maintain the high standards required.

Any American military member who does not follow a General Order on
detainee treatment, the Army field manual on interrogations, or the lawful orders
of their superiors can be prosecuted for violating Article 92 of the UCMJ for not
obeying a lawful order or regulation. Any underlying misconduct, like threatening
or hitting a detainee, can be prosecuted under Articles 134 (communicating a threat)
or 128 (assault). Depending on the alleged mistreatment, members could also be
prosecuted for a violation of Article 93 (cruelty and maltreatment), Article 118
(murder), Article 124 (maiming), or other articles.*

In the context of waterboarding, a military member who subjected a detainee
to such abuse could, depending on the circumstances, be prosecuted for failure to
obey a regulation, cruelty and maltreatment, assault, and possibly even attempted
murder. An accused may offer a defense that he was following orders or that he
did not have the requisite intent to commit these acts. These defenses would have
to be evaluated by the trier of fact, but it is unlikely they would succeed given the
now clear prohibition on waterboarding in the Army field manual.”® Depending on
the circumstances of a particular case, the penalties for performing waterboarding
could be severe and result in long term confinement.

88 See 10 U.S.C.§ 802 & § 805 (2011). Among the list of other personnel who could be subject

to the UCMI are prisoners of war in United States custody and civilians accompanying the armed
forces in time of war. Id. at § 802.

8 See 10 U.S.C. §§ 892, 893, 918, 924, 928 & 934 (2011). A military member could also be
prosecuted for various inchoate crimes, for conduct unbecoming an officer under Article 133, or
under Article 134 for other conduct that is prejudicial to good order and discipline in the armed
forces or of a nature to bring discredit upon the armed forces. /d. at §§ 933 & 934.

% Criminal liability for detainee mistreatment may extend beyond one individual and could implicate
other personnel in the command involved, to include the responsible commander. Commanders
could be prosecuted for their part in violating the prohibition on waterboarding, for failing to
properly supervise their subordinates as they violate orders and regulations, or for violating the order
themselves. In this context, superiors might be prosecuted as co-conspirators, for failing to obey
orders, or for dereliction of duty for not supervising their subordinates appropriately.
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B. The Torture Statute

While the UCMJ normally only applies to military members, there are other
federal laws prohibiting torture and cruelty to individuals detained by government
authorities that apply to military and civilian personnel equally. Specifically, the
Torture Statute, which was enacted in 1994, authorizes death, or life in prison, as
the maximum punishment for anyone who tortures detainees in their care.”’ The
statute applies irrespective of the nationality of the victim and specifically provides
for jurisdiction to prosecute American nationals for crimes committed outside of
the United States.”

The Torture Statute defines torture as “an act committed by a person acting
under the color of law specifically intended to inflict severe physical or mental
pain or suffering (other than pain or suffering incidental to lawful sanctions) upon
another person within his custody or physical control.”” The statute continues by
defining severe mental pain or suffering as prolonged mental harm caused by: 1)
intentionally causing, or threatening to cause, severe physical pain or suffering;
2) the use of drugs or other procedures intended to profoundly disrupt a person’s
“sense of personality;” 3) the threat of imminent death; or 4) the threat that another
person will be killed, caused severe physical pain or suffering, or subjected to drugs
or other procedures calculated to disrupt their sense of personality.*

C. The War Crimes Act

Beyond laws relating specifically to torture, the War Crimes Act authorizes
the death penalty as the maximum punishment for someone who commits a war
crime.”® It prohibits war crimes in the United States and overseas, and defines war
crimes as any grave breach of the Geneva Conventions generally, or of Common
Article 3.°¢ In looking at Article 130 of GC III, grave breaches include: torture,
inhuman treatment, and willfully causing great suffering or serious injury.”” Article
147 of GC IV similarly lists torture, inhuman treatment, and causing great suffering or
serious injury among the list of acts that constitute a grave breach of the convention.”®

The Military Commissions Act (MCA) modified an earlier version of the
War Crimes Act to allow prosecution for only grave breaches of Common Article 3,
as opposed to any violation of the article, and it also included a list of those actions

1 See 18 U.S.C. § 2340A(a) (2011).

2 Id. at § 2340A(b).

% Id. at § 2340(1).

% Id. at § 2340(2).

% 18 U.S.C. § 2441(a) (2012) (authorizing the death penalty as the maximum punishment for a war
crime where the victim died and life in prison as the maximum sentence in other cases).

% Id. at § 2441(a) & (c).

%7 See Third Geneva Convention, supra note 44, at art. 130.

% See Fourth Geneva Convention, supra note 44, at art. 147.

82 The Air Force Law Review ¢ Volume 69



that constitute grave breaches.” The MCA’s modification of the War Crimes Act
added needed clarity by specifying the exact portions of Common Article 3 that
were enforceable under domestic criminal law. Without such clarification, any
prosecution for a violation of Common Article 3 under the earlier version of the War
Crimes Act would be susceptible to challenge for being unconstitutionally vague.

Pursuant to the MCA’s amendment, torture and cruel or inhuman treatment
were included within the list of grave breaches under Common Article 3. In
defining the grave breaches of Common Article 3, the act further states that torture
must be “specifically intended to inflict severe physical or mental pain or suffering,”
and that cruel or inhuman treatment is “an act intended to inflict severe or serious
physical or mental pain or suffering...including serious physical abuse.”'*" The
act then references the Torture Statute for the definition of “severe mental pain or
suffering.”!%?

Since the passage of the MCA and promulgation of Executive Order 13491,
no court has expressly addressed whether waterboarding constitutes a grave breach
of any portion of the Geneva Conventions, the Torture Convention or the War
Crimes Act.

D. Other Methods of Enforcement

The UCMIJ and the federal statutes criminalizing torture and mistreatment of
detainees are US-centric, focusing on how the United States interprets international
law. However, in an era of multi-national coalitions and international travel, it should
be recognized that other nations may attempt to prosecute American citizens who
mistreat detainees as well.'” This could take the form of an international tribunal or
domestic criminal prosecution in a foreign court.'™ Further, while the United States

» Id. at sec. 6(b) (listing torture, cruel or inhuman treatment, performing biological experiments,
murder, mutilation or maiming, intentionally causing serious bodily injury, rape, sexual assault or
abuse, and taking hostages as grave breaches of Common Article 3).

100 Id

101 The Military Commissions Act also defined “serious physical pain or suffering” as bodily
injury that involves substantial risk of death, extreme physical pain, a serious burn or physical
disfigurement, or a significant loss or impairment of a bodily organ, member, or mental faculty. See
Military Commissions Act, supra note 80, at § 6(b)(2)(D).

12 7d. at § 2441(d)(2)(A). For the definition of “serious bodily injury,” the act refers to 18 U.S.C.
§ 113, Assaults Within the Maritime and Territorial Jurisdiction, which then refers to the ultimate
definition of the term at 18 U.S.C. § 1365, Tampering with Consumer Products. 18 U.S.C. § 113
(2012). 18 U.S.C. §1365 states that “serious bodily injury” is bodily injury involving a substantial
risk of death, extreme physical pain, protracted and obvious disfigurement, or protracted loss

or impairment of a bodily member, organ or mental faculty. See 18 U.S.C. § 1365 (2012). The
Military Commissions Act also modified the language in the Detainee Treatment Act relating to
serious mental pain or suffering by replacing “severe” with “serious,” and replacing “prolonged
mental harm” with “serious and non-transitory mental harm”).

103 See RUMSFELD, supra note 9, at 595-600 (relaying the frustration for senior American
policymakers that are pestered with nuisance suits in foreign countries).

104 See Cohn, supra note 11, at 267-269 (discussing Spain’s criminal investigation of American
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has not ratified the Rome Statute and would undoubtedly object to any prosecution
of an American citizen by the International Criminal Court (ICC), the possibility
that an independent prosecutor at the ICC may investigate or indict an American
citizen for detainee mistreatment cannot be ignored.!®

E. Analyzing the Legal Mosaic

From the status-based protections in the Geneva Conventions to the detailed
standards laid down in military regulations, it is clear that the United States has
joined with the majority of other nations in rejecting state-sponsored torture. As
the Torture Convention states, “[n]o exceptional circumstances whatsoever, whether
a state of war or a threat of war, internal political instability or any other public
emergency, may be invoked as a justification of torture.”'® These international
norms are mirrored in domestic legislation and policy, with the War Crimes Act,
the Torture Statute and the UCMJ providing the mechanisms to prosecute military
members or civilians for torturing or mistreating detainees.

However, looking beyond the broad pronouncements forbidding torturous
conduct, both international law and domestic legislation contain subjective language
that makes it more difficult to determine if a particular interrogation technique is,
in fact, prohibited. For instance, neither the Geneva Conventions nor Common
Article 3 defines the term “torture.”'”” The Torture Convention does define the
term with some degree of specificity, noting that it is any act that causes severe
mental or physical pain or suffering.'”® However, even that definition is subject to
interpretation on whether certain interrogation techniques create “severe” mental
or physical pain or suffering, or only some lesser degree of discomfort.

To muddle things even further, the reservations and understandings lodged
by the United States upon ratification of the Torture Convention contain additional
caveats to the definition of the term “torture.”!® The reservations also state that the

lawyers involved in the legal reviews concerning enhanced interrogation techniques).

105 See GoLDSMITH, supra note 43, at 61-63. Beyond criminal sanctions, the Alien Tort Claims Act
and Torture Victims Compensation Act provide federal courts jurisdiction to hear claims from alleged
victims of torture. See The Alien Tort Claims Act, 28 U.S.C. § 1350 (2011); The Torture Victim
Protection Act of 1991, Pub. L. No. 102-256, 106 Stat. 73 (1992). However, the United States would
still have sovereign immunity regarding claims under the Alien Tort Crimes Act, and the Torture
Victims Compensation Act is only available to victims of torture at the hands of someone acting
under actual or apparent authority of a foreign nation. See Koohi v. United States, 976 F.2d 1328,
1333 (9th Cir. 1992).

106 The Torture Convention, supra note 62, at art. 2.1.

107 See COMMENTARY ON THE ITI GENEVA CONVENTION RELATIVE TO THE TREATMENT OF PRISONERS OF
WaR 38-40 (Jean S. Pictet, ed., 1960) (analyzing why no definition for torture was included in the
Geneva Conventions, which allowed it to be flexible and not tied to a particular list of tortures that
could not possibly envision all of the creative techniques future torturers could devise).

108 See The Torture Convention, supra note 62, at art. 1.1.

19 See S. Exec. Doc. No. 101-30 at para. II(1)(a) (stating that for an act to constitute torture it must
be specifically intended to cause severe physical or mental pain or suffering). The section also
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“cruel, inhuman or degrading treatment or punishment” prohibited by the convention
is interpreted to prohibit only the cruel, inhuman or degrading treatment prohibited
by the Fifth, Eighth and Fourteenth Amendments.''® As noted in previous sections,
it is unsettled exactly what conduct would be prohibited under these amendments
in the context of interrogating suspected terrorists.

Despite these definitional complications and the challenge prosecutors may
have in proving specific intent to torture under the Torture Statute, ample authority
exists to guide military commanders as they consider what conduct is, and is not,
permissible as they detain and interrogate suspected terrorists. For military personnel
and civilians working for the United States government these issues have been made
much clearer with unclassified executive orders and military regulations removing
any doubt that torture is prohibited, as is cruelty and inhuman treatment.

The permissibility of specific interrogation techniques or approaches has
to be analyzed on a case-by-case basis within the broad area of law pertaining to
detainee treatment. Suspected terrorists certainly should be interrogated to gain
intelligence that may help to protect American troops and the nation, and while we
do not have to mollycoddle them, they must be humanely treated and not subjected
to torture, mistreatment, or abuse. There may continue to be some debate about
other interrogation techniques that are aggressive, but not unlawful, but there should
be no disagreement on the legality of waterboarding. Restraining someone on their
back and forcing water into their mouth and nose to suffocate them until they feel
like they are about to die is unlawful and violates military regulations and both
domestic and international law.

We conclude that waterboarding, particularly when used repeatedly, rises
to the level of inflicting severe physical or mental pain and suffering, and therefore
violates Common Article 3 and the Torture Convention.

Third Vignette

Over time, Capt Reynolds’ concerns about the battlefield
interrogations grow. COL Bowdin keeps encouraging the
interrogators to increase the pressure on the detainees. He snaps
at the interrogators that he doesn t want to hear about what they
can't do, that he wants results and he wants them now. Some of
the civilian advisors that live in the internal compound where
the intel guys work are also advising COL Bowdin about what
they can do and how they could help the interrogations. Capt
Reynolds suspects that inappropriate things are going on or are

addresses what is meant by mental pain or suffering, which is defined as prolonged mental harm
resulting from certain listed actions. /d.
10 Id. at para. 1(2).
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being planned, and when he tries to talk to COL Bowdin about
treatment standards the commander blows him off. How should
Capt Reynolds respond?

V. PrAcTICAL ADVICE FOR JUDGE ADVOCATES

In the abstract, most reasonable people agree that aggressive interrogation
is an unsavory thing and under ordinary circumstances anything that tracks close
to legal limits should be avoided. For intelligence officials, military commanders,
interrogators, and legal personnel there is a competing recognition that battlefield
intelligence is central to the current fight. Information gathered through interrogation
may prevent the next [ED attack, and the intelligence mosaic developed over weeks
or months may prove decisive in capturing a key leader or in preventing a future
attack within the United States. The dilemma Capt Reynolds faces is how to
guide a commander who appears determined to use any and all techniques, legal or
otherwise, to obtain information. If the commander fails to heed appropriate advice,
what actions must Capt Reynolds take? In a larger sense, the very real issues Capt
Reynolds faces raise fundamental questions about our national values. Why should
we care how a terrorist is treated?

To begin, Capt Reynolds must educate himself on the laws and regulations
pertaining to detainee treatment and interrogations. The Army field manual is a
good place to start, which should be supplemented with the other law and policy
noted in this paper. Although the sources of law, and this paper, focus on the status
of detainees, that official classification usually takes some time and may not be
accomplished immediately.'"! In the interim, DoD considers Common Article 3 as
the minimum standards applicable to detainees in United States military custody
during armed conflicts.'? Further, DoD policy mandates that all detainees, regardless
of their status, will be treated humanely and not subjected to cruelty, torture, or
inhuman or degrading treatment.'"

Terrorist suspects in detention do not have to be pampered and pointed
interrogation is appropriate within the bounds of the field manual and other applicable
law. However, as the approach techniques in the field manual are refined and put into
practice, questions may arise about how they are being applied in a given situation
or whether a certain practice is lawful and appropriate. JAGs should carefully

' See Army Field Manual, supra note 12, at 6-7 to 6-9 (describing how screening occurs at a
detention facility in relation to the different categories of persons that may be encountered). See
also Third Geneva Convention, supra note 44, at art. 5 (addressing “Article 5 tribunals” that take
place to determine the status of captured personnel if there is doubt as to their status under the laws
of armed conflict).

112 See Department of Defense Directive 2310.01E, The Department of Defense Detainee Program,
para. 4.2 (stating DoD policy that Common Article 3 establishes the minimum standards applicable
to detainees in DoD control without regard to their actual legal status).

113 Army Field Manual, supra note 12, at vii-viii. See also Department of Defense Directive
2310.01E, para. 4.1.
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consider all of the controlling guidance and authorities in providing this advice,
and JAGs like Capt Reynolds should be enmeshed in day-to-day operations so they
are aware of these issues as they arise. There is no excuse for not knowing what
is going on and it remains essential to confer with attorneys at higher levels of the
chain of command if any practice seems out of the ordinary or there is uncertainty
if a given technique strictly complies with Field Manual 2-22.3."*

In our example in the vignette, Capt Reynolds needs to get more involved
with detention operations at the FOB and speak directly to COL Bowdin about
the commander’s comments that could be interpreted as encouraging detainee
mistreatment.!'> COL Bowdin should be informed of the controlling laws and
regulations and be advised about the ramifications of non-compliance.'® The
commander must be told what the rules are and informed that anyone, whether
military or civilian, who mistreats detainees is violating the law and can be prosecuted
for their actions.

JAGs in a combat zone are at the confluence of law and military operations,
which can be an incredibly stressful situation and place them under immense
pressure. ' Commanders are responsible for the lives of their troops, have a mission
to accomplish, and sometimes are not receptive to a judge advocate advising against
something they are determined to do. Human life is often at stake and commanders,
not their JAGs, traditionally perform the solemn duty of writing condolence letters to
families of their fallen troops. ''® JAGs do, however, provide invaluable advice and

14 If a command has a policy that all communications with a higher headquarters office needs to be

routed through the commander, the policy would not necessarily apply to JAGs due to the application
of 10 U.S.C. § 806(b). That paragraph states that, “the staff judge advocate or legal officer of any
command is entitled to communicate directly with the staff judge advocate or legal officer of a
superior or subordinate command, or with the Judge Advocate General. “ 10 U.S.C. § 806(b) (2011).
Further, such an order requiring communications to flow through command channels also would not
preclude military members from reporting a crime, talking to an Inspector General, or communicating
with a member of Congress.

115 Any attempts to interfere with a JAG providing direct advice to his commander would be
unlawful pursuant to 10 U.S.C. § 8037, which states that, “[n]o officer or employee of the
Department of Defense may interfere with . . . the ability of officers of the Air Force who are
designated as judge advocates who are assigned or attached to, or performing with, military units to
give independent legal advice to commanders.” 10 U.S.C. § 8037(f) (2011).

16 JAGs must be careful not to provide legal advice to the commander that could be viewed as
taking part in any sort of misconduct or illegal activity. Further, if it appears that the commander

is complicit in the misconduct or fails to stop it, JAGs should carefully review their rules of
professional conduct relating to the organization as a client, confidentiality of communications, and
conversing with higher headquarters legal offices. See Air Force Rules of Professional Conduct,
Rule 1.13 (2005).

17 See STAFF OF S. ComM. ON ARMED SERV., 110TH CONG. INQUIRY INTO THE TREATMENT OF DETAINEES
IN U.S. Custopy, supra note 10, at 193-94 (relaying that one of the JAGs advising a unit in Iraq

felt that he was risking his life talking to a senior attorney about detainee abuse within his unit).

See also GOLDSMITH, supra note 43, at 11 (stressing the “enormous pressure to stretch the law to

its limits” that government attorneys were under at the OLC when advising on national security
matters).

18 The immense pressures attorneys can be placed under cannot be understated. In one striking
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counsel to commanders and their units to assist them with mission accomplishment
while remaining within the bounds of the law, regulations, and other applicable
guidance. Great fortitude and integrity is often required when advising commanders
against a course of action they were previously intent on pursuing.

While JAGs are trained to help find lawful ways to meet their commander’s
intent, that does not include finding loopholes or practicing creative lawyering
to circumvent the law or regulations. In the case of waterboarding, or any other
derivative technique, a JAG should advise commanders that the technique is
unlawful. In the unlikely event that the advice is ignored, JAGs should confirm their
understanding of the facts and law, and consult with their higher headquarters legal
office. Afterward, the commander should again be advised that a given technique
is illegal and that authorizing the practice, or failing to stop it, can be grounds for
criminal prosecution. In the end, JAGs owe a duty of loyalty to their organization,
not any single individual, and any unauthorized interrogation techniques must be
reported up the chain of command as do any violations, or suspected violations, of
the laws of armed conflict.!” If the immediate commander will not intervene, or is
complicit with the violations, then that should be reported as well.

VI. CoNcLUSION

It has been reported that DoD contemplated using waterboarding after the
September 11 attacks and that another non-DoD agency did use the technique in
a limited manner to gather intelligence regarding a feared second wave of attacks.
The legality of the technique has been debated in the past, but based on publicly
acknowledged law, regulations, and executive orders there should be no further doubt
as to the legality and permissibility of waterboarding. Waterboarding can inflict
severe physical and emotional pain and suffering, and any military or civilian agent
of the government who waterboards a detainee would place themselves at risk for
prosecution under the various mechanisms identified in this article.

Senior military attorneys have consistently argued against the use of
waterboarding as its use has been debated within DoD. However, the humane
treatment of enemy personnel in military custody is important for non-legal reasons

example, Mr. Jack Goldsmith, former Assistant Attorney General and head of the Office of Legal
Counsel, relays an exchange between him and Mr. David Addington, former legal counsel to Vice
President Dick Cheney. In reacting to Mr. Goldsmith’s opinion that he did not find that a certain
counterterrorism program was legally supportable, Mr. Addington told Mr. Goldsmith that, “[i]f
you rule that way, the blood of the hundred thousand people who die in the next attack will be on
your hands.” GOLDSMITH, supra note 43, at 71.

119 See Department of Defense Directive 2310.01E, The Department of Defense Detainee Program,
para. 4.10 (2006) (requiring all personnel to report possible, suspected, or alleged violations of the
laws of armed conflict or detentions operations laws, regulations or policy). The requirement to
report law of armed conflict violations is also included within Department of Defense Directive
2311.01E, the Department of Defense Law of War Program, paragraph 6.3. See also Air Force
Rules of Professional Conduct, Rule 1.13 (2005).
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t00.' Since service members are most at risk of being captured during armed
conflicts, there is a concern that any maltreatment perpetrated by the United States
will create an environment where captured service members may be abused and
brutalized as well. Dilution of standards may degrade treatment accorded to
Americans in current conflicts in addition to future situations where the United States
has an interest in ensuring that detained American forces, or civilians accompanying
the armed forces, are treated humanely and with restraint by their captors. In
addition, for those who talk about authorizing waterboarding only in a “ticking time
bomb” scenario, such an argument should be recognized as an attempt to erode the
Geneva Conventions and an abandonment of America’s longstanding embracement
of fundamental law of war principles.

Ordering military personnel to mistreat detainees weakens the military itself
due to the negative impact it would have on good order and discipline. The American
armed forces prides itself on being a professional force where service members obey
the rule of law, have high ethical standards, and unleash the destructive power at their
disposal only where and when they are ordered to do so. Those core foundations
are eroded if the government orders service members to mistreat detainees in their
care, which could multiply into additional mistreatment, barbarity, and a breakdown
in discipline as military professionals are ordered to conduct activities they know
to be immoral, unethical and illegal.'?!

In a larger sense, the manner in which the United States treats detainees
reflects the values of the nation. The government, law enforcement agencies, and
the military have an immense responsibility to defend the nation against terrorist
attacks. Like all governmental action, though, their actions must comply with
the Constitution, applicable domestic law, as well as international treaties and
conventions to which the United States has voluntarily acceded to. Rather than
constrain the defense of the nation, compliance with these legal norms shows
America’s true mettle and the strength of its convictions. Torture and barbarity
must be rejected even in the face of great adversity.'

An unequivocal repudiation of torture and cruel and inhuman treatment is
an affirmation of America’s values and ideals. Terrorists may behead prisoners and
kill innocent people, but that does not mean the United States should debase itself by
following their example. When terrorists or other enemy detainees are in American

120 See STAFF OF S. ComM. ON ARMED SERV., 110TH CONG., INQUIRY INTO THE TREATMENT OF DETAINEES
N U.S. Custopy, supra note 10, at 126-27 (listing a number of concerns the senior military
attorneys of the Department of Defense raised in relation to the enhanced interrogation techniques
that were being considered by the Secretary of Defense).

121 See RUMSFELD, supra note 9, at 583 (stating that the reports of the interrogation techniques used
on a detainee in military custody appear to have exceeded the boundaries of the techniques that he
previously approved as Secretary of Defense). In his book, Secretary Rumsfeld noted that he was
troubled by the combination and frequency of the interrogation techniques that were used as well as
the types of techniques that were employed. Id.

122 See Kanstroom, supra note 11, at 211 (discussing a historic abhorrence to torture).
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custody, treatment standards should not drastically ebb and flow depending on their
pre-capture conduct or legal status. Whether holding POWs covered by the entirety
of the Third Geneva Convention or terrorist belligerents covered just by Common
Article 3, American behavior should affirm that the United States respects the rule
of law and refuses to establish a precedent that in some situations the government
is authorized to commit torture.

The war against international terrorists involves fighting an enemy who
operates without conscience; one that does not have a capital to conquer, an air
force to shoot down, or a navy to sink. We are at war with radical extremists that
glorify suicide and the killing of innocent civilians. While our enemies engage in
the most barbaric practices, in combating terrorism and winning this war America
does not have to abandon her values or mirror an enemy’s savagery to be successful.
Treating detainees humanely is not inconsistent with good intelligence gathering
and can actually send a powerful message juxtaposing ourselves against a vicious
enemy. Gathering intelligence while maintaining the moral high ground, over
time, will deliver a decisive blow against the enemies of peace as our ideological
struggle continues.

The battle against international terrorism shows no sign of abating, which
makes it likely that the United States will continue to detain and interrogate
suspected terrorists. Waterboarding is now expressly prohibited by the United
States government and that prohibition, which is now expressly stated in governing
regulations, is consistent with domestic and international law. Although policy
and even the law can change, any backsliding in this area would be detrimental to
American interests, could alienate our closest allies, would weaken the military, and
be a catastrophic setback for the country and our efforts to combat terrorism itself.
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“Thirty-two years in the peacetime army had taught me to do my
job, hold my tongue, and keep my name out of the papers.”

—General Omar Bradley'
I. INTRODUCTION

At the kickoff of the 2012 Presidential campaign, the perceived comfortable
gap between the military and politics was shattered on national television in prime
time. On the night of the lowa Republican caucus, Corporal Jesse Thorsen, an Army
reservist, appeared live on the Cable News Network (CNN) in uniform at a rally for
Congressman Ron Paul, a Republican presidential candidate. Interviewed by a CNN
reporter, Corporal Thorsen voiced his support for Congressman Paul and began to
express his disagreement with the nation’s foreign policy before a reported technical
glitch cut off the feed to the network.? Not satisfied with his brief appearance on
camera, the soldier took to the stage at the rally. Invited by Congressman Paul to
speak to the gathering of supporters, Corporal Thorsen (still in uniform) stirred up
the crowd by touting the candidate’s foreign policy, which he called “by far, hands
down, better than any candidate’s out there.”” Raising his hands in the air to the
cheering crowd, Corporal Thorsen gushed that meeting Congressman Paul was
“like meeting a rock star” and vowed that “we are going to make sure this man is
the next president of the United States.”™

Corporal Thorsen’s appearance and words overtly violated numerous
military policies by appearing in uniform at a political rally and speaking on stage
in an apparent attempt to use his military status to advocate for a candidate.” His
actions brazenly violated a fundamental constitutional principle of maintaining a
politically neutral military under the control of civilian leadership.® Yet, the official
condemnation of Corporal Thorsen’s actions was fairly muted. It took the Army
more than two months to announce that Corporal Thorsen’s actions violated DoD
regulations and that he received a reprimand placed in his official military personnel

! GENERAL OMAR N. BRADLEY, A SOLDIER’S STORY 147 (1951).

2 Philip Grey, Post Officials: Politicking in Uniform is a No-Go, LEAF-CHroN. (Clarksville, Tenn.),
Jan. 7,2012, at Al.

3 MSNBC Iowa Caucus Coverage 2300 Hour (MSNBC television broadcast), Jan. 4, 2012, transcript
available at 2012 WLNR 148927.

4 Id.

5 See, e.g., U.S. DEp’T oF DEF. DIr. 1344.10, PoLiTICAL ACTIVITIES BY MEMBERS OF THE ARMED FORCES,
(19 Feb 2008) [hereinafter DoDD 1344.10] (members on active duty should not engage in partisan
political activity); see also Jill Laster & Joe Gould, The Military and Political Campaigning, ARMY
TiMEs, Jan. 16, 2012, at 3 (“It’s been widely reported that a 28-year-old Army reservist may have
breached protocol when he voiced his support for Ron Paul at a rally in Iowa while in uniform, both
at the podium and in a CNN interview.”).

¢ See, e.g., Greer v. Spock, 424 U.S. 828, 839 (1976) (holding that a military policy of keeping official
military activities free of entanglement with partisan political campaigns survived First Amendment
scrutiny and finding that the policy “is wholly consistent with the American constitutional tradition
of a politically neutral military establishment under civilian control.”).
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file.” Corporal Thorsen immediately took to the airwaves on a radio program, stating
he was “more than pleased” with the result, which he characterized as follows: “Let’s
be frank—It basically says, ‘You’ve been a real bad soldier, don’t do that again.””®
Meanwhile, mainstream media coverage of the entire incident was scant, with only
a small number of commentators speaking out against Corporal Thorsen’s actions.’

In the underworld of cyberspace, however, the incident ignited a viral wave
of commentary, debate, and action. Corporal Thorsen’s Facebook page—featuring
him on stage at the Congressman Paul rally in uniform—drew more than 1,400
“likes,” many of them purporting to be military members. The Facebook page, which
is still active as of this writing and expressly mixes politics and Corporal Thorsen’s
military affiliation, has drawn a throng of supporters praising his actions at the rally,
and encouraging him to “keep spreading the truth.”'® Meanwhile, the video of the
corporal’s activities that night has drawn tens of thousands of hits on YouTube,
along with blunt comments that support his actions and condemn both CNN and
the military for allegedly attempting to censor Corporal Thorsen.!" Undeterred
by any disciplinary action taken against him, Corporal Thorsen released a lengthy
YouTube video defending his actions, criticizing the nation’s foreign policy, and
calling Congressman Paul “the choice of the troops.”"?

It may be easy to dismiss Corporal Thorsen as a rogue case not emblematic
of the vast majority who mind their words and actions more carefully. However,
it would be unwise to ignore the larger issue that this incident raises. The military
has traditionally been able to strike a delicate balance between military members’
political free speech rights and the need to maintain a disciplined, politically-
neutral military organization under civilian control. It has achieved this balance
largely by exercising great restraint in how it enforces political speech restrictions,

" Leo Shane III, 4rmy Reservist Who Endorsed Ron Paul Receives Reprimand, STARS & STRIPES (Mar.
30, 2012), available at http://www.stripes.com/army-reservist-who-endorsed-ron-paul-receives-
reprimand-1.173096. The announcement does not appear on any Army web site, but refers to Mr.
Thorsen as a Specialist rather than a Corporal, even though the Army had referred to the member as
a Corporal at the time of the incident. /d. One report indicated that Army investigators could not
find documentation that Thorsen had been promoted to Corporal. Ryan J. Foley, Ron Paul Backer
Jesse Thorsen Reprimanded by Army Reserve for Participating in Political Rally, HUFFINGTON PosT,
Mar. 30, 2012, http://www.huffingtonpost.com/2012/03/30/ron-paul-jesse-thorsen-soldier-army-
reserve n_1391647.html. For ease of reference, this article refers to Mr. Thorsen as a Corporal.

8 Shane, supra note 7.

® See, e.g., Paul Rieckhoff, 4 Message to All Candidates: Our Troops Aren 't Props, HUFFINGTON PosT,
Jan. 10, 2012, http://www.huffingtonpost.com/paul-rieckhoft/a-message-to-all-candidat b 1195752.
html.
10 Corporal Thorsen’s Facebook page, https://www.facebook.com/pages/Corporal-Jesse-
Thorsen/270842646306011 (last visited Apr. 23, 2012).

' The video is posted on a number of times on YouTube, but for one example, see CNN Cuts Off
Cpl. Jesse Thorsen, Ron Paul Lets Him Finish, http://www.youtube.com/watch?v=5Hfpt4sxpPo
(last visited Mar. 16, 2012).

12 Cpl Jesse Thorsen Speaks Out for Ron Paul Despite US Army Censorship!, http://www.youtube.
com/watch?v=bs6-sQ3kuD8 (last visited Mar. 16, 2012). Corporal Thorsen appears in civilian
clothes in the video, speaking from what appears to be a private residence.
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thereby avoiding excessive controversy and scrutiny. A new development in society,
however, is about to fracture this fragile equilibrium. As illustrated by Corporal
Thorsen’s Facebook page and YouTube sites, military members—Iike members of
society at large—are using social media and user-generated forums to “virally”!
spread messages to a large audience. Through electronic means, military members
across the spectrum of ranks are able to spread their political views to a wide audience
as never before, either through posts they personally create or by commenting upon
and linking to material created by others. Commentators are just beginning to notice
that military members’ use of social media and viral messaging poses a significant
challenge to the delicate balance between military members’ free speech rights and
military necessity."

While the explosion in viral communication has the potential to affect the
military’s enforcement of a wide variety of speech-related restraints,' this article
focuses on perhaps the most notable issue presented by this situation—how the
restrictions the military imposes on political speech apply and should be enforced
in viral media. This article first explores traditional political speech restrictions
upon military members, surveying the competing interests policy and lawmakers
face in this area, the statutes and regulations limiting military members’ political
speech, how these restrictions have been enforced in recent decades, and how the
courts review challenges to political speech restrictions. Next, the article explores
the exponential growth in social media and other user-generated forums to rapidly
spread messages to a large audience, how military members have taken advantage
of these means to express all views on all manner of topics, and how the military
has responded to this new reality. Part IV of this article then explores how existing
political speech restrictions translate to viral communication, concluding ultimately
that military members’ political speech through viral communication presents a
greater threat to the imperative for a disciplined, apolitical, civilian-controlled
military than normally perceived. Therefore, stricter enforcement of political speech
restrictions may be justified in this new media.

13 Content is considered “viral” when it is distributed, linked to, or viewed by a large number of users
in a short period. See generally Jan Trzaskowski, User-Generated Marketing—Legal Implications
When Word-of-Mouth Goes Viral, 19 InT’L J.L. & INFo. TEcH. 348 (2011). This article uses the
terms “viral communication” and “viral media” to refer not only to social media sites per se, but a
range of interactive, shareable sites that allow for interaction between poster and reader, and quick,
widespread dissemination of material.

4 See, e.g., David Johnsen, Free Speech on the Battlefield: Protecting the Use of Social Media by
America’s Soldiers, 44 J. MArsHaLL L. Rev. 1085 (2011) (noting the rise in use of social media by
military members and proposing a flexible test to resolve the tension between free speech rights and
the need for discipline in the ranks).

15 See, e.g., MANUAL FOR COURTS-MARTIAL, UNITED STATES, pt. IV, arts. 89 (prohibiting disrespect toward
a superior commissioned officer); 91 (contempt or disrespect toward a warrant, noncommissioned,
or petty officer while that officer is in the execution of his or her office); 117 (provoking speech or
gestures); 133 (conduct unbecoming an officer and gentleman); and 134 (all disorders and neglects
to the prejudice of good order and discipline in the armed forces and all conduct of a nature to bring
discredit upon the armed forces) (2012) [hereinafter MCM].
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II. ExiSTING PoLiTicAL SPEECH RESTRICTIONS—THE TRADITIONAL APPROACH
A. Competing Interests Shaping Military Political Speech Restrictions

I think I should make it clear that, in my opinion, every individual
in the military service is entitled to the same constitutional rights,
privileges, and guarantees as every other American citizen, except
where specifically denied or limited by the Constitution itself.'®

I believe it ill-advised and unwise to apply the civilian concepts
of freedom of speech and press to the military service unless
they are compressed within limits so narrow they become almost
unrecognizable.!”

As with the above-quoted statements of two judges from the military’s
highest appellate court in 1954, legal scholars have debated for much of the
nation’s history whether the protections of the Bill of Rights—particularly the First
Amendment—apply to military members.'® In the mid-twentieth century, however,
in the wake of the full-scale mobilization of World War II and the resulting scrutiny
of the military justice system, a consensus began to emerge that the Bill of Rights
generally applied to the military, at least to some degree. The Uniform Code of
Military Justice (UCMJ), enacted in 1950, guaranteed military members many rights
analogous to those in the Bill of Rights, such as the Sixth Amendment’s protection
from compulsory self-incrimination'® and the Fifth Amendment right to be protected
from double jeopardy.?® By 1960, the Court of Military Appeals (itself a creation of
the UCMI designed to ensure the protection of service members’ basic constitutional
rights) concluded that “it is apparent that the protections in the Bill of Rights, except
those which are expressly or by necessary implication inapplicable, are available
to members of our armed forces.”?! Two years later, Supreme Court Chief Justice
Earl Warren declared in a law school lecture “my conviction that the guarantees
of our Bill of Rights need not be considered antithetical to the maintenance of our
defenses.”*

16 United States v. Vorhees, 16 C.M.R. 83, 105 (C.M.A. 1954).

17 Id. at 105 (Latimer, J., concurring in part and dissenting in part).

18 See, e.g., Fredrick Bernays Wiener, Courts-Martial and the Bill of Rights: The Original Practice
11,72 Harv. L. REv. 266, 267-70 (1958) (exploring legislation early in the history of the United States
to prohibit military members from using contemptuous or disrespectful words against the President
or other prominent government officials, and concluding that “the Founders did not intend [the First
Amendment’s Free Speech Clause] to apply to persons in the land and naval forces.”).

1 UCMI art. 31(a) (2012) (“No person subject to this chapter may compel any person to incriminate
himself or to answer any question the answer to which may tend to incriminate him.”).

20 UCMT art. 44 (2012) (generally protecting service members from being tried a second time for
the same offense).

2l United States v. Jacoby, 29 C.M.R. 244, 246-47 (C.M.A. 1960).

22 Earl Warren, The Bill of Rights and the Military, 4 A.F. L. Rev. 6, 12 (1962).
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However, when it comes to matters of free speech (particularly political
speech), the recognition that the Bill of Rights generally applies to military members
hardly ends the question of what speech may be restricted. Congress and the
American military have restricted service members’ political speech throughout
the nation’s history, and continue to do so today. The matter is governed by two
competing forces that frame military political speech restrictions and the courts’
interpretation of those restrictions. On the one hand, free speech considerations
indicate that restrictions should be narrow—or nonexistent—and that political speech
by military members serves a valuable function in our democratic society. This
consideration is counterbalanced, however, by the long-recognized need to maintain
a disciplined, politically-neutral military, subservient to civilian leadership regardless
of the political affiliation of those civilian leaders. Courts and commanders have
both struggled to define how to balance these interests, and when one interest should
outweigh the other.

1. Free Speech Considerations

Freedom of speech is, of course, one of the most cherished rights in liberal
democratic societies, and it is manifest that the First Amendment generally protects
political speech. In fact, it has been said that political speech protection forms
the heart of the First Amendment.?® In the words of the Supreme Court, issues of
social and political concern are “the core of what the First Amendment is designed
to protect.”* In particular, the Founding Fathers particularly cherished the ability
to criticize the government as a check on government power.”> As a result, the
government is generally prohibited—outside the military context—from imposing
content-based restrictions on political speech absent a showing that the words
“create a clear and present danger that they will bring about the substantive evils
that Congress has a right to prevent.”*

3 See Mills v. Alabama, 384 U.S. 214, 218-19 (1966) (“Whatever differences may exist about
interpretations of the First Amendment, there is practically universal agreement that a major purpose
of that Amendment was to protect the free discussion of governmental affairs. This of course includes
discussions of candidates, structures and forms of government, the manner in which government is
operated or should be operated, and all such matters relating to political processes”); see also Captain
Richard W. Aldrich, Article 88 of the Uniform Code of Military Justice: A Military Muzzle or Just a
Restraint on Military Muscle?, 33 UCLA L. Rev. 1189, 1193 (1986) (“it is widely accepted that the
protection of political speech lies at the core of the first amendment.”).

2 Virginia v. Black, 538 U.S. 343, 365 (2003). See also McIntyre v. Ohio Elections Comm’n, 514
U.S. 334, 346 (1995) (recognizing that political speech “occupies the core of the protection afforded
by the First Amendment.”).

% See, e.g., New York Times v. Sullivan, 376 U.S. 254, 270 (1964) (“[W]e consider this case against
the background of a profound national commitment to the principle that debate on public issues
should be uninhibited, robust, and wide-open, and that it may well include vehement, caustic, and
sometimes unpleasantly sharp attacks on government and public officials.”); Roth v. United States,
354 U.S. 476,484 (1957) (“The protection given speech and press was fashioned to assure unfettered
interchange of ideas for the bringing about of political and social changes desired by the people.”).
%6 Schenk v. United States, 249 U.S. 47, 52 (1919).

96 The Air Force Law Review * Volume 69



Despite early doubt as to the matter, the Supreme Court has settled for
decades that military members retain at least some free speech protection under the
First Amendment.”” Therefore, the military is compelled—at least to some degree—
to ensure its members are guaranteed the right to speak on all manner of subjects,
including political ones. The notion that service members should have meaningful
First Amendment rights has solidified with the growth and institutionalization of
a large standing military. Noting the growth of the military’s size and reach since
the nation’s birth, Chief Justice Warren aptly argued that “[w]hen the authority of
the military has such a sweeping capacity for affecting the lives of our citizenry,
the wisdom of treating the military establishment as an enclave beyond the reach
of the civilian courts almost inevitably is drawn into question.””® The fact that the
nation has not faced a total war or existential threat scenario in its recent history
also has strengthened the argument for military members to enjoy a greater degree
of speech, as free speech protections and security are often tied together.?? In this
environment, the natural tendency of society in general is to move the military as
close as possible to the standards of the rest of society.*

The First Amendment therefore places legal limits on the military’s ability
to restrict political speech. Apart from pure legal considerations, however, policy
concerns also give some weight to an expanded view of allowing military members
to engage in political speech. Commentators often note the apparent disconnect
in a situation where the Americans who most visibly defend our democratic form
of government are themselves deprived of the full benefit of the rights that system
affords.?' The military may wish to ease speech restrictions out of a desire to be
seen as more open and accommodating, especially since the military depends on
volunteers to fill its ranks. One author has argued that the military would benefit
from heightened free speech protections among its ranks, since it is seen as a leader
in society and offering greater free speech rights would cement the idea of the dual
citizen-soldier.”? Allowing more free speech rights would also support the military’s

21 See Parker v. Levy, 417 U.S. 733, 758 (1974) (holding that “While the members of the military
are not excluded from the protection granted by the First Amendment, the different character of the
military community and of the military mission requires a different application of those protections.”).
28 Warren, supra note 22, at 10.

¥ See, e.g., Schenk 249 U.S. at 52 (“When a nation is at war many things that might be said in time
of peace are such a hindrance to its effort that their utterance will not be endured so long as men fight
and that no Court could regard them as protected by any constitutional right.”).

3% Emily Reuter, Second Class Citizen Soldiers: A Proposal for Greater First Amendment Protections
for America’s Military Personnel, 16 WM. & Mary BILL Rts. J. 315, 343 (2007) (“In contrast to its
‘society apart’ label, the military is growing increasingly similar to civilian society.”).

31 See, e.g., Goldman v. Secretary of Defense, 739 F.2d 657, 658 (D.C. Cir. 1984) (“[N]otwithstanding
the broad latitude rightly vested in those charged with defending the Nation’s security, I am unable to
agree that the needs of the military warrant vitiating the very liberties which the armed services have
valiantly defended in the two centuries of the Nation’s history.”) (Starr, J., dissenting from denial of
en banc rehearing petition); Aldrich, supra note 23, at 1189 (“It is ironic that the men and women
who defend the constitutional rights enjoyed by Americans are themselves deprived of some of those
rights.”).

32 Reuter, supra note 30, at 341-42.
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increasing expectation that military members will be educated and actively engaged
in learning and challenging their minds outside of their military duties.> Other
benefits to allowing military members to more freely share their political views
might be improved morale, decreased disillusionment and frustration, and a sense
of participation in the political process.*

Commentators cite two other reasons why freedom of speech for military
members is particularly important. First, as the most visible executors of our nation’s
foreign policy, it is commonly understood that military members have something to
add to the public discourse on political issues, and even speech that is contemptuous,
disloyal, or otherwise in violation of military political speech restrictions, contributes
to the marketplace of ideas.”> Society could benefit from increased exposure to
military members’ perspective on political issues. As a noted 1957 Columbia Law
Review article by Professor Detlev Vagts stated, “In preventing unofficial opinions
from competing in the military marketplace of ideas we grant a dangerous monopoly
to official dogma that may shelter a stagnation and inefficiency we can ill afford
in these swift and perilous times.”*® Overly prohibiting critical views of political
speech, particularly on matters of defense policy, “encourage[s] mental laziness;
deprive[s] the Defense Department, Congress, and the voters of valuable sources
of data; and threaten[s] to reduce even further the small roster of American officers
who make lasting contributions to military thought.”*” Allowing the military’s voice
to be heard is particularly important to Congress, which has a “vested interest in
promoting a culture more accepting of alternative, and even dissenting, ideas within
the rank structure” in order to carry out its Constitutional responsibility of overseeing
the armed forces.*® The idea that dissenting voices on policy issues contributes to
the greater debate should fall on particularly sympathetic ears in the Air Force, with
its history of its founders criticizing the Army’s employment of airpower, even to

3 Id. at 343; see also Captain John A. Carr, Free Speech in the Military Community: Striking a
Balance Between Personal Rights and Military Necessity, 45 A.F. L. Rev. 303, 350 (1998):
Perhaps the most basic argument in favor of providing substantial free speech
protections to military personnel involves respect for the member’s personal
autonomy and intellectual self-awareness. By permitting the individual to speak
freely and debate the validity of a wide range of topics, the military encourages
the development of both the communication and intellectual skills necessary for
effective leadership.
3% Reuter, supra note 30, at 341-44.
35 The “marketplace of ideas” concept influences First Amendment jurisprudence and free speech
sentiment. The concept holds that freedom of speech advances the pursuit of truth by creating an
open marketplace of ideas of ideas in which “truth supposedly emergences from the competition
of true and false ideas for the adherence of an audience.” Christopher T. Wonnell, Truth and The
Marketplace of Ideas, 19 U.C. Davis L. REv. 669, 670 (1986). In a famous exposition of the doctrine,
Judge Learned Hand wrote that the First Amendment “presupposes that right conclusions are more
likely to be gathered out of a multitude of tongues, than through any kind of authoritative selection.
To many this is, and always will be, folly; but we have staked upon it our all.” United States v.
Associated Press, 52 F.Supp. 362, 372 (S.D.N.Y. 1943).
3¢ Detlev F. Vagts, Free Speech in the Armed Forces, 57 CoLum. L. Rev. 187, 191 (1957).
3 1d.
38 Reuter, supra note 30, at 340-41.
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the point of General Billy Mitchell being court-martialed for making remarks that
were allegedly contemptuous, disrespectful, and to the prejudice of good order and
discipline.*’

A second reason for allowing military members a greater measure of free
speech is to provide an outlet for voicing discontent that is generally healthier than
other alternatives. Allowing some degree of dissenting speech is certainly more
preferable than a situation where military members act on their disagreement through
violation of orders, or worse. There is value in the proposition that allowing military
members some latitude to engage in political speech provides military members with
aneeded release valve otherwise denied them. One court has said that there is “no
greater safety valve for discontent and cynicism about the affairs of Government
than freedom of expression in any form.”* This would seem to hold especially true
for military members, whose rights are otherwise greatly constrained. Given their
unique role, military members may deserve particular protection from the evils the
safety valve is designed to prevent. This notion of a release valve is not new to
military culture, where grumbling is time-honored tradition. As the precursor to
today’s Army Court of Criminal Appeals has noted:

That military personnel complain is not a classified matter.
Complaining is indulged in by enlisted men and officers of all
grades and rank. Complaints can be registered on any topic and
frequently are. “Bitching,” to use the vernacular, may be expressed
in gutter talk or in well articulated phrases and has been developed
into a fine art. Nevertheless it sometimes serves a useful purpose.
It provides an outlet for pent-up emotions, therapy for frustrations
and a palliative for rebuffs and rejections. A noticeable failure
to complain in a military organization is considered by some
commanders as an indication of approaching morale problems.*!

2. Civilian Control of the Military and the Need for an Apolitical Military

Free speech is a core principle of the American liberal democracy. However,
civilian control of the military is equally vital, if not more so, for without the ability
to control the military’s power, the democratic form of government that best ensures
freedom of speech is placed in peril. The Founding Fathers recognized this. At
the birth of an independent American nation, the patriots criticized the King for
having had “affected to render the Military independent of and superior to the Civil
power.”* As a result, the authors of the Constitution created a system that grants

3 For an account of Mitchell’s court-martial, see Rebecca Maskel, The Billy Mitchell Court-Martial,
AR & SpAck, July 2009, http://www.airspacemag.com/history-of-flight/The-Billy-Mitchell-Court-
Martial.html.

40 U.S. v. New York Times Co., 328 F. Supp. 324, 331 (S.D.N.Y. 1971).

4 U.S. v. Wolfson, 36 CM.R. 722, 728 (A.B.R. 1966).

42 THE DECLARATION OF INDEPE