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FROM THE EDITOR

This special issue of The Reporter shines the spotlight
on some courageous JAGs and paralegals who have
responded to the call to support the war on terrorism.
These individuals provide varying perspectives on how
to prepare and what to expect should you find yourself
on your way to a deployed location. While much of the
focusis placed on Irag, we are also fortunate to have an
article written by Maj Rick Pakola who shares with us
his experiences while deployed to the Philippines. Magj
Lee Gronikowski draws on his experiences and pro-
vides us with some great tips to assist discharge board
legal advisors. And finally, court reporter Madonna
Fell answers the big question that has been plaguing
trial and defense counsel for months (but they have
been too afraid to ask): what is that new fangled tran-
scription contraption and how does it work? Enjoy!
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Ghe Commandants Coxne...

Col ThomasL. Strand

Although this first 2004 Reporter edition isfocused on operations law and its
resulting support to the war fighter, my pieceisacall for your personal support and attention
to “your” JAG School.

The letters proudly affixed to the front entryway of the school state: “The Judge Ad-
vocate General School.” Our TJIAG, Ma Gen Thomas J. Fiscus, has frequently said that this
ingtitution is dedicated to the training and education of al the civilians, guardsmen, reserv-
ists and active duty members—the enlisted and officers, who have devoted their professional
lives to the application of rule of law, military discipline and force readiness. These objec-
tives combine in a powerful way to support, protect and preserve our national security and
defend our Constitution.

Historically, senior leadership has referred to the JAG School as the “heart and soul”
of our organization. 1n 2003 we changed the name or designation of the JAG Department to
the JAG Corps. This new name does not affect the essence of our legal family or this
school’ s relevance to increasing and improving legal servicesfor airmen. This past year we
taught, hosted and facilitated 42 different courses attended by more the 4,500 students. We
generate the most student production of the eight specialty schools within the Air Force Col-
lege of Professional Development. The “engine”’ for your JAG School is composed of 53
extremely talented faculty and staff from the total Air Force military and civilian force. Col-
lectively we make it our business to ensure that our customers, “you” are closely connected
with our mission and our remarkable 10 year old facility. The JAG School mission isto pro-
vide the highest quality legal education to judge advocates, civilian attorneys, legal support
personnel and paralegals to meet the most demanding Department of Defense and Air Force
requirements. Thistarget objective is designed to achieve the Air and Space core competen-
cies. developing airmen; technology to war fighting; and integrating operations. Now you
know. We strive every day with each course, workshop, seminar and symposium to estab-
lish a strong sense of self ownership and belonging with all our customers and friends. We
humbly solicit your energy, ideas and suggestions to ensure that our continuing quest for le-
gal education excellenceis, like our Air Force, “second to none.”

The next time you visit Maxwell AFB or drive near Montgomery, Alabama, stop in
and reconnect with the people who serve and care for “your” school.

7 homas L, Strand, Commandant

Colonel ThomasL. Srand (B.A., Bowling Green State University;
J.D., University of Toledo College of Law; L.L.M., George Washing-
ton University) is the Commandant of the Air Force Judge Advocate
General School, Maxwell AFB, Alabama.
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Operation Iragi Freedom:
Judge Advocates and Paralegals Answer the Call

Since the beginning of Operation Iragi Freedom, 103
judge advocates and 62 paral egals have answered the
call to deploy. The following articles are just afew
examples of the valuable experience gained by these
individuals and the significant contributions they have
made in support of the global war on terror.

TSgt James D. Conger, NCOIC Military Jus-
tice, 62 AW/JA, McChord AFB, Washington

In February of 2003, | was privileged to be attached
to an Army special operations unit for purposes of
deploying in support of Operation IRAQI FREEDOM
(OIF). For the deployment, | was teamed with Mgjor
Brian Lauri, of the 152nd Air Operations Group, New
York Air National Guard. Our mission was to aug-
ment an Army legal team supporting a Combined Joint
Specia Operation Task Force. During the deploy-
ment, | worked in many rewarding areas, such as brief-
ing rules of engagement (ROE), assisting with legal
research, and even working enemy prisoner of war
issues.

Briefing ROE proved to be more difficult than |
would have expected -- mostly because | had very lit-
tletime to prepare. Special Forces ROE is not some-
thing normally covered in day-to-day Air Force activi-
ties. However, the legal NCO-In-Charge, Army Staff
Sergeant (SSG) J.D. Klein quickly brought me up to
speed. On one memorable occasion, an infantry force
made a very short stop at our location and had to be
rapidly briefed in preparation for their newest mission.
With SSG Klein's help, we were able to provide the
troops with the information they needed to get back
into the fight -- and fight with honor.

Another challenging areathat | experienced was
conducting legal research to assist our attorneysin
advising the commander about whether or not plans
were legally viable. Again, thisis not an area of the
law that we normally cover in peacetime operations. |
soon learned that our planners were often very crea-
tive. Because of this, we had to be extremely re-
sourceful and creative ourselves to ensure our com-
mander had the information and options he needed to
make the best decisions. Thankfully, the training | had
in legal research in more traditional legal topics pre-
pared me for working operational law issues.

During my OIF deployment, | was also very fortu-
nate to join a team detailed to transfer several high-
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value detaineesto acamp in Irag. Beinginvolved in
that operation was extremely exciting. It was a unique
opportunity to gain firsthand knowledge about a criti-
cal operational issue our forces must deal with. This
experience was invaluable and certainly brought home
the importance of being able to provide legal support
directly to front-line operational personnel.

I will always remember my deployment in support of
OIF and those with whom | served -- especially SSG
Klein. He was my mentor throughout the operation.
Salty and sardonic at times, he had the perfect blend of
skills for an operational paralegal. He had an excellent
understanding of international laws and treaties, laws
of war, ROE, and specia operations; but most impor-
tantly, he was a good soldier. We can all take away a
lesson from my experiences working with soldiers
such as SSG Klein: as paralegals we bring a valuable
resource to the fight, but we must always remember
that we are airmen, soldiers, sailors, or Marinesfirst.

Editors note: This article has been reprinted from the 12 Nov 03
edition of the TJIAG On-line News Service

TSgt Virginia Race, Military Justice Paralegal,
88 ABW/JA, Wright-Patterson AFB, Ohio

| am proud to say that | survived my six-month de-
ployment as Law Office Manager of Tallil Air Base,
Iraq! | have been aparalegal for 8 years and this was
my first deployment. | deployed with Capt Jennifer
Clay and it was her first deployment aswell. | hope
that some of my experiences will benefit you should
you get the call to deploy in support of contingency
operations around the world.

Capt Clay and | received approximately one week’s
notice before our deployment. The normal prepara-
tions took place such as receiving required immuniza-
tions, the issuing of chemical warfare gear and other
required equipment as well as preparing family mem-
bers for the separation. We had planned to bring nu-
merous office supplies along with us as we knew it
was a bare base; however, prior to our departure we
learned that there was a “blue box,” a deployment kit
designed an provided by JAS, already in place. This
was a true blessing!

Once we finally departed, it took us several daysto
arrive at our final destination: Tallil Air Base, Iraq.
Upon our arrival we were alittle shocked by our sur-
roundings but soon it all became normal. Our office



was rather small with card tables and chairs as furni-
ture. We were located in abombed out Iragi building.
The windows were broken and we had no air condi-
tioning or indoor plumbing. For approximately two
months we used an outhouse before we finally gradu-
ated to port-o-potties!

Living conditionsin tent city weren’t the greatest but
they quickly improved as time went on. We were eat-
ing MREs and UGRs (Unitized Group Rations) until
about the end of our second month. Our restroom fa-
cilitiesin tent-city were Harvest Falcon latrines and
showers. We were required to take combat showers (5
minutes) during the entire six-month deployment. The
tents slept up to twelve people and were equipped with
air conditioning. Aswe prepared to depart the tents
were receiving cement floors just in time for the rainy
season.

Communication with CENTAF (U.S. Central Com-
mand Air Forces) was a challenge at times. The phone
lines were terrible so it was very hard to send or re-
ceive faxes and there was only one working document
scanner on base. When we arrived we were not linked
with global e-mail addresses, which made communica-
tionsviae-mail difficult. Having research material
available on CD-ROM proved to be very valuable as
our Internet access was very slow and unreliable.

We handled awide variety of issues while deployed
to include operations and international law, military
justice, claims, civil law, legal assistance, contracting
and fiscal law. We worked 10 hour days, 6 days a
week and were on-call 24 hours aday, 7 days a week.
Most days were fairly slow. | would recommend that
you find additional duties to keep you busy if time
permits. | volunteered with several projectsto include
building Hesco walls, laying cement floors, tent city
clean-up, serving meals at the dining facility, and
stocking the BX. These projects helped my six months
go by much faster, and | learned some very valuable
skills!

If you are deploying soon, don't feel overwhel med!
Y ou aren’t expected to know everything; you just need
to know where to find the answers. If you can't find
the answers, there are numerous people at CENTAF
and other basesin the AOR who will be more than
willing to help you find the answer. My biggest rec-
ommendation if you are deploying to a bare baseisto
bring as many research materials, AFIs, forms, sam-
ples, and e-mail addresses on CD-ROM as you can!

Y ou never know how your Internet access and phone
lineswill be. Assoon asyou arrive at your base make
sure that you check in with CENTAF as they will give
you valuable information that will be required for your
deployment. Most importantly, keep your spirits high
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with a positive attitude and know that people all
around the world are praying for you.

MSgt Kenneth Moser, 55 WG/JA, Offutt AFB,
Nebraska

The goal of this article isto help you prepare for a
deployment. Recently | had the opportunity to deploy
to Kirkuk Air Basein Northern Irag. Our mission in-
cluded, among other things, the execution of Com-
bined Forces Air Component Commander (CFACC)
taskings to establish an Aerial Port of Debarkation in
Northern Irag, execute Air Tasking Order directed A-
10 sorties maintaining air dominance over Irag, and
create alogistical hub for U.S. Army and U.S. Special
Operations Forces.

Before going on any deployment there are some
things you need to do to get ready. Thefirst thingis
complete al your required training. This does not
mean filling a square on a piece of paper but actually
taking time to learn thetask. Thetype of training I'm
referring to includes Chemical Warfare, Self Aid
Buddy Care (SABC), and your weapons training. The
first time you hear “MOPP Four” you'll be glad you
paid attention in Chemical Warfare class. | can recall
one specific occasion that occurred during my deploy-
ment. It was about 0300 in the morning when | heard
some noise outside our tent. As| stepped outside the
tent, | saw several people running around yelling
“MOPP four!” My stress level instantly peaked, how-
ever | reverted back to my training and was able to
deal with the situation in a controlled manner. Lucky
for us no chemicals were detected but | can’t imagine
what | would have done if | had not been trained. An-
other important training areais your weapons training.
During our first couple of months, the Security Forces
were stretched thin guarding the perimeter, and we
heard gunfire almost on adaily basis. Asaresult of
the limited SF manpower, we had numerous Iragis
breach the wire. Since we were all required to have
our weapons 24/7 many of these local nationals were
captured not by the SF patrols but by airman, NCOs,
and officerslikeyou and I. Livingin adesert environ-
ment will also require you to constantly clean your
weapon. If you don’t keep it clean you might find
yourself in a situation similar to that mentioned above
with a weapon that doesn’t work. When you're de-
ployed you' [l have many jobs that have nothing to do
with the legal field. A few of the duties we were re-
sponsible for included; unloading boxes, building tent
floors and tents, pulling escort duty, filling sand bags,
and base clean-up. Another important training is
SABC. Thisisnot just important when you're de-
ployed, but useful information to have for any accident
or disaster. A lot of SABC is common sense, but
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again if you don’t know what to do in a situation you
could make it worse. | had to do some SABC when an
Iragi contractor | was guarding was involved in an
accident. He smashed his hands while unloading
wood from his semi-truck. | reverted back to my
SABC training and was able to keep this individual
calm and get him bandaged up.

Another very important area of deployment prepara-
tion ismental and physical preparation. | have always
maintained an active physical fitness program so this
areawas no problem. You'll want to be in shape so
you can endure those long days in 130-degree tem-
peratures. With the Air Force implementing new fit-
ness standards everyone should already be getting “Fit
to Fight.” The mental aspect is something that’s
harder to prepare for. Thefirst thing | did was to pre-
pare myself asif | was goingonaTDY longer than
what my orders stated. Thiswas helpful because our
orders said 90 days but we ended up being there for
190 days. | also prepared my family for a possible
longer deployment so they could prepare mentally.
Next, | made sure my personal affairs werein order. |
can't tell you how many clients came into our office
for help because of issues they didn’'t get settled before
they left. | made sure my spouse knew where our wills
where kept. | also made sure she knew about insur-
ance polices | had and where this important paperwork
was filed. | then made a checklist for my wife that set
forth what bills we had and when they were due. She
also knew where we kept all our important papersin
case something happened. Lastly, | gave her alist of
contact numbers for various agencies in case of any
emergency. Doing all thisin advance kept my mind at
ease while deployed. For myself, | made sure | took
serioudly the fact | was deploying to a combat zone.
This mental preparation came in handy when | found
myself sitting in a bunker on my anniversary because
our base was under amortar attack. If | hadn’t pre-
pared myself for this sort of danger, it might have been
hard to deal with. Finally, | think being flexible and
planning for the unexpected isimportant. | think my
sense of humor helped me deal with this. For exam-
ple, when we arrived at our base we were told tent city
would be ready in 10 days. Two months later it was
finally completed. Our tent city was later officially
named “ Ten Days from Tomorrow” by a unanimous
vote. When somebody asked me a question about
when something would open up or be completed, my
standard answer became “ten days from tomorrow!”

Packing for the big deployment is something that
seems trivial but can mean the difference between be-
ing comfortable and miserable. All bases should have
a standardized packing list, which should give you a
good placeto start. All TDY locations are different,
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ranging from five star hotelsto living in bombed out
mosquito-invested shacks such aswe had in Iraq.

Keep in mind just because your orders say you're de-
ploying to a nice base doesn’t mean you can’t get for-
ward deployed to somewhere elsein the AOR. Some
things that | found very helpful to have in a bare base
environment were: JAG Flag Resources-Army and
Air Force Ops Law books, basic paperwork and office
supplies such as claims forms, POAs, notebooks, pens,
pencils, sticky pads, stapler ect., First Aid Kit contain-
ing Aspirin, Pepto, Tums, Visine, cough drops, Band
Aids, Neosporin, hand sanitizer, baby wipes and hand
lotion, a 220 volt adapter, snack food (this may end up
being your first meal if you arrive in the middle of the
night), and powdered Gatorade or Crystal Light so you
won't be limited to drinking just water. A small flash-
light packed in your carry-on is agreat idea, especially
if you arrive late at night to a place that has no electric-
ity. You should aso have a second flashlight as a back
up. Some other good items to bring with you are a
poncho and poncho liner, parachute or 550 Chord,
glowsticks, leatherman, books, cards, portable CD
player, alarge plastic Tupperware bin (we used ours as
awash bucket to do our laundry), and office/JAG
coins or memorabilia. If you have room in your bags
then bring it, provided of course that it is not a contra-
band item. | also put my clothes, books, uniforms, and
sleeping bag inside large Ziplock bags and garbage
bags. Our bags were palletized and left outside and if
it would have rained my stuff wouldn’t have gotten
wet. | marked my bags so | could pick them out from
the hundreds of other bags that looked like mine. |
also put acopy of my ordersin all my bagsjust in case
they got lost. We had several lost luggage claims be-
cause people didn’t put ordersin their bags. Finally, |
made extra copies of my orders before | left.

Now that | was trained, mentally and physically
ready, and all packed, | was ready to go. Gettingto a
deployed base will happen one of several ways. You
will either fly commercially, by military aircraft, or via
ground transportation or a combination of all three.
We flew commercially to the East Coast where we
caught a C-17 directly to our deployed location. In
our case, we landed about 0200 in the morning in
blacked out combat conditions. Aswe stepped off the
plane, all we saw were ail fires burning in the distance
and awhole lot of darkness. We were quickly ushered
to arun down hanger where we in-processed. Next
came the unloading of our bags from the pallet. We
didn’t just grab our bags but helped everyone el se with
their bags aswell. Being deployed is all about team-
work and the sooner you get that mentality the better
off your experience will be. Next we loaded our bags
onto asmall truck for arideto our billet. This short



ride had to be one of the most surreal experiences
imaginable. Here | am riding in the back of this truck
in total darkness, looking at oil fires burning in the
distance, listening to gunfire somewhere out by the
perimeter, when a pack of wild dogs came running by
our truck. The only thing | could think of was the old
saying, “We're not in Kansas anymore.”

The next day after we received an in brief with the
Command Chief and Group First Sergeant we sought
out the main players. We introduced ourselves to the
Group Commander, Deputy Group Commander, OSl,
Security Forces Commander, and Contracting and Fi-
nance Officer. Our commander immediately had some
issues for us to work so we had to seek out awork
place for our research. For our first three weeks, we
did all our Internet research in the Communications
Squadron tent. We soon discovered these were good
people to know because we were able to get them to
put phone lines and Internet connection in our office
before the rest of the offices were even ready to move
in.

We were on base five days before we were able to
have our first shower, which was essentially atrickle
of brown water. Water soon became a luxury and was
ahit and missitem. We were allowed a shower every
four days if we were lucky enough to have water. If
we weren't lucky then we relied on either bottled wa-
ter or baby wipesto keep us clean. Our food the first
couple of weeks consisted of MREs and anything we
brought with us. The packaged tuna, sandwich spread
and granola bars we brought were a great break from
the MREs. The Army eventually started cooking
UGRs once aday to give us a break from the MREs.
If you don’t know what aUGR is, it'sbasically a
heated MRE, but tastier.

Asthe paralegal, | did alot of the coordinating with
base agencies to improve our office or living quarters.
The attorney will usually be very busy with other is-
sues so you must take the lead to get these necessities
done. Therewasn't aday that went by that | wasn’t
looking for something to add to our office or living
space. It’simportant to get to know the people on base
that can help you make your life easier. | also attended
Group Staff meetings sometimes to help the attorney
listen for potential issues or problems.  Other essen-
tial tasks included establishing afile plan, getting ac-
cess to Weblions, and establishing POCs and rules of
engagement with the ADC.

The paralegal’ s research skills are also invaluable to
the attorney. | needed to know where to look and usu-
aly in afairly quick time frame. It wasimportant for
me to know my way around Flite and all the different
linksit provided. The Army JAGCNET was very
helpful on arange of issues as was the United States
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Code, AFIs, other service Regulations and DOD direc-
tives. | tried to become familiar with the contracting
and fiscal law references before | left, because | knew
these would be issues we would deal with. Asthe only
paralegal deployed | had alot of autonomy to manage
the legal office. | needed to be well versed in claims,
not only personnel claims for lost luggage but Foreign
ClamsAct claims aswell. | needed to be skilled in
drafting specifications and filling out an AF Form
3070. | had to do all this manually because | didn’t
have AFCIMS or AMJAMS to help me out. Finally, |
needed to know how to log clients into Weblions and
do notaries and POASs. | never thought | would do
many notaries but | ended up doing over 175.

Thiswas just a small sample of what my experience
was like. | hope | was able to provide some insight
into what you can expect when you deploy. | have
many more examples and stories but not enough time
to tell them. Remember, if you aren’t prepared to ex-
perience something like we did for 190 days both men-
tally and physically, if you don’t take your training
seriously, or don't get your affairsin order, then
you're setting yourself up for failure. If you and your
partner keep a positive frame of mind and take care of
each other, your deployment will be a success. Just
remember every deployment is different and every
location has its unique challenges, but if you take time
to prepare for those challenges you will come away a
better person with an experience of alifetime.

Maj Derek Hirohata, Chief, Reserve Affairs
Law, Office of the Special Operations Judge
Advocate, MacDill AFB, Florida

“1t doesn’t take a rocket scientist to be miserablein
the field.”
Ground Launched Cruise Missile Defense Force
Commander, circa 1988

The military and the world have changed since those
words were spoken. In those days, at the height of the
cold war, actual deployments were more of atheoreti-
cal or exercise problem. In fact, at about the time
those words were uttered by an anonymous GLCM
DFC, there were only about three AF units, GLCM
among them, that were even issued Battle Dress Uni-
forms (BDU). Now, everyonein the AF isissued
BDUs and everyone, not just special unitsand air-
crews, can expect to be deployed in areal world sce-
nario at least once in a career.

How then, does one prepare for a JAG deployment?
| was asked by the AF JAG School this shortly after
my return from Irag, where | was the first Staff Judge
Advocate for the Iragq Survey Group (1SG). While the
actual mission of the ISG is classified, meaning |
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would have to give a GLOMAR response (neither con-
firming or denying what may be read in the newspa-
pers), | can say that it was a Presidential directed mis-
sion and the over 1500 members of the ISG werein
three countries: Qatar, Kuwait, and Irag. | was de-
ployed primarily into Baghdad Irag, but there were
several other areasin Iraq that had an 1SG presence. It
was quite an adventure and challenge to be the sole
legal advisor to a group composed of DoD military,
civilian and numerous other federal agencies as well as
Australians, British, and Canadians.

Of course, when asked to apply pen to paper, or to be
more precise, fingers to keyboard, and opine on such a
topic, my first thought was: “are they kidding? Me? It
is so busy around here.....” However, then | thought of
all the JAGs who took the time to write out their After
Action Reports after their deployments so that JAGs
who followed them might have an easier time of it.
Then | thought of all the JAGs who were a vital reach
back asset for me either for legal research or just plain
connectivity with home while | was deployed. | also
recalled how one Christmas, while deployed to Bosnia,
| received a care package with a message from TIAG
reminding me that no matter where | was, the JAG
family was there for me. Nor was that package from
JAI the only one! | remember getting packages from
JAGs at avariety of bases. Faced with those recollec-
tions, how could | not lend whatever assistance |
could?

Thefirst advice | can give to ayounger JAG is: if
you are waiting until you are notified that you are de-
ploying, you are too late. Quite simply, getting ready
for deployment is like practicing martial arts. You are
constantly preparing, physically and professionally.

GETTING READY, PHYSICALLY

No matter what the environment, a four star hotel, or
bare field conditions, thereisjust no getting around
one paramount truth: stay in shape! The human body
is able to adapt to environmental stressors alot easier
if itisin shapethanif it isnot. Aside from that, the
work tempo will be magnitudes of difference from that
of abase office, with long hours and very little diver-
sions. Remember you will in al likelihood have to hit
the ground running. | was already rendering legal
opinions within an hour of getting off the plane both in
Qatar and Irag. If you are out of shape, you will be
starting out fatigued, and just falling further and fur-
ther behind the power curve. Being excessively fa-
tigued will render yourself even more susceptible to
sickness or fatigue injury.

Remember, you will not only be fighting jet lag, but
in a bare base environment you will no doubt not only
be working long hours, but aso be without climate
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control, either air or heat, at least at first. Thiswill not
be conducive to catching up on any sleep. Y ou will
have to ask yourself, exactly how much confidence
can my commander havein meif | am so tired | am
falling asleep at my work station and can't think
straight?

GETTING READY, PROFESSIONALLY

This areais one of continuous preparation. In nu-
merous after action reports, there was the same theme.
JAGs were challenged across their entire spectrum of
legal experience! Often the comments were something
aong the order of: “ | was deployed to be the legal
advisor to this operation, | soon found myself doing
not only that, but fiscal, legal assistance, etc...” | was
no different, | had prepared myself for what | thought
the legal focus was going to be, however by the end of
my deployment | found that | had advised or partici-
pated in such diverse topics as: Civilian Labor Law,
International Law of War, Detainee/Enemy Prisoner of
War, Intelligence Law, Contract/Fiscal Law, Foreign
Claims, Joint Military Justice, AR 15-6 investigations,
JAGMAN investigations (Army and Navy CDI
equivalents), Operational Law, and War Crimes. Not
only was the Iragq Survey Group ajoint service mis-
sion, which meant that joint justice was a continuing
topic of interest, but we were also a coalition group.
This lead me to having to coordinate on apolitically
sengitive investigation into a coalition member which
necessitated cooperation with British forces for a sec-
tion 76 investigation under the Air Force Act (1955,
UK)!

Other legal involvement included participation in
Article 78 hearings and Article V tribunals, providing
legal assistance to over 40 I1SG members ensuring they
had peace of mind on their personnel legal matters and
were better able to concentrate on the |SG mission,
and drafted/staffed the first executed guidance on re-
lease of high-valued detainees (this resulted in the re-
lease of the first eight high-valued detainees mere
weeks from when 1SG received Secretary of Defense
authorization to do so.)

While the above may sound alittle unusual, the fu-
turetrend is such that it may well become the norm.
Not only are operations going to be joint force, having
more than one component involved, but most likely,
multinational and interagency as well!

So how does one prepare professionally? Quite
simply by gleaning as much knowledge and experi-
ence out of EVERY legal positionin alega office.
Now some may pooh pooh that notion. They are free
to do so, | readily admit that thisis an opinion piece.
Those naysayers may say, “| want to be an operations
lawyer, that isall | want to be.” When they deploy,



they might be fortunate enough to only be confronted
with operational issues, but when reviewing the vari-
ous after action reports, | have yet to see one that says,
the ONLY issue that a JAG faced were operations.

Some areas of legal office operations are self appar-
ent as being value added: Military Justice, Interna-
tional Law, and Operations Laws to name the most
obvious, but what about other areas?

It would be burying ones head in the sand, if one
does not believe that we are going to have more civil-
ian and contractors accompanying the force in the fu-
ture. Where can one get the experience to be able to
handle that? Will you be able to keep the commander
from having to defend a mistake in labor relations? It
may sound cliché, but invariably, cutting corners only
results in having to correct it later on with more paper-
work than it would have taken to do it right the first
time! Usually this happens when the unit can least
afford the time to correct the situation. A casein
point, shortly before | arrived, we had an unauthorized
obligation of funds. The actual expenditure of funds
could have been done legally, but someone opted for
the short cut, and when it was discovered later, when
we were very busy with our mission, we had to spend
valuable senior leadership time to go through the ratifi-
cation paperwork.

Another incident could have occurred with contrac-
torstaking leave. In this case, contractors were taking
leave in accordance with their contract and clearing it
with the contracting representative. Unfortunately, the
supervisor was out of the loop and wanted to cancel all
contractor leave unless HE approved it. Luckily, we
were able to bring the contracting representative on
board and arrived at a mutually agreed prior notifica-
tion process. Had the military member did what he
was originally inclined to do, we could have had an
ugly contractor dispute. Lesson here, if you have the
opportunity to work with contracting law, do so.
Imagine the poor JAG who has absolutely zero experi-
ence in contracting, missing the above issue, and then
having to deal with the nasty outcome in a combat
zone!

How about the disciplining of acivilian employee?
Here, one has to know the basic rule. Civilian em-
ployee discipline is different from military discipline!
Y ou have to work closely with civilian personnel to
ensure that aletter of reprimand is administered cor-
rectly and will become a proper part of the employee’'s
record. Inthe case | have in mind, the military super-
visor knew there was a difference, also knew that mis-
takes could come back to haunt him, and opted to do
nothing about the situation. In an AOR where disci-
pline, both civilian and military, isvital to mission
success and survival, this was dangerous! We were

LEAD ARTICLE

able to establish contact with the servicing civilian
personnel office and run through the spectrum planned
disciplinary action. The result was adisciplined em-
ployee without alegal leg to stand on for discipline
appedl. If you are ajunior JAG who thinks that there
is absolutely nothing to be had from working labor law
issues, think again!

Other areas often ignored by JAGs fixated on opera-
tions law includes claims and ethics. Thisisahuge
mistake. While deployed, | have never been more
grateful that | had a grounding in claims from one of
the acknowledged gurus of the department (Gary Pe-
derson, Col, USAFR (ret), currently at WPAFB) or
that | have been intimately involved in ethics counsel-
ing. Both experiences paid off in allowing me to guide
soldiers to the right area to make claims, guide the
group when we had accidents with local nationals, and
how to buy unit coins.

Fortunately, there was one area of experience that |
did not have to use, but it was a close run event: Mor-
tuary affairs. My location had several attacks. During
one, amortar round went off within 15 meters of me.
Y et, while we did have wounded from the attacks at
my location, none were life threatening. That was not
the case at one of our operating locations. There, a
VBIED (vehicle borne improvised explosive device),
did attack some of our personnel, and while we did not
suffer any fatalities, we did have some wounded that
had life threatening injuries. Thisis one of those areas,
that if you need that knowledge, you won't have time
tolearn. You haveto at least know the basics of what
a Summary Courts Martial Officer will need to do!

Finally, on the topic of legal assistance: All the
troops should have taken care of this before they left,
S0 you won't have to worry about it, right? WRONG
ANSWER. Thank you for playing. Serioudy, the
deployments are now running 4 plus months to a year
in length. In that time frame, legal circumstances
change. Y ou have to know how to provide legal assis-
tance because quite frankly, the airman or soldier will
find you. They will find you in the dining facility,
they will find you at your rack, they will follow you to
the laundry facility just to get some assistance because
they are worried about their legal situation at home.
Genera Fiscus said it best when he said “Whether
deployed side-by-side with troopsin the field or help-
ing them prepare for deployment at home station, our
service members and their families deserve our best
efforts to help resolve their personal legal problems.
Mission accomplishment depends on it.”

How to prepare professionally? Everyday you are a
JAG is preparing you for the next legal challenge. All
anyone sees isthe JAG badge. No one, least of all
commanders will be happy if you think you can shield
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yourself from other areas of the law by saying “I'm
just an lawyer.” Come to think of it, that
would be awrong answer on ancther level aswell.
Anyone who graduates law school can be alawyer, but
to be aJAG, you have to be more than just alawyer.

Y ou have to be amilitary officer aswell.

A final illustrative note on how, when you are de-
ployed, you may find yourself utilizing skills and tal-
ents in the most unforeseen manner! While deployed, |
not only used the field combat skills from my daysin
GLCM during and after attacks on my base, but also
utilized my Aeronautical Science Masters degreeto
assist another federal agency when their subject matter
expert (SME) on unmanned air vehicles (UAV) was
unavailable.

HAVING THE RIGHT EQUIPMENT

Thisisrelatively smple. Most people will know
where they are going and for what duration. This will
impact on the type of equipment to bring. In most
cases, thisis all issued to you. However, as the lead
off quote says, this does not mean that you have to be
miserable in the field.

Obvioudly, thefirst hit of intelligence you need is
what you can expect in living accommodations. Some
JAGs will come back telling you of deployments
where they were billeted in four-star hotels, others will
speak of Spartan conditions that will make you cringe.
If you are fortunate to be in the first type of accommo-
dations, then the cultural shock will not be great.

If you arein the second type, you might have a cot to
sleep on at your deployed location. If you are going
into this type of environment, | have two words for
you: TRAVEL LIGHT. Youwill in most cases, have
to haul any personal gear that you bring around by
hand. Just the issue equipment can weigh as much as
70 Ibs, so you will be adding on top of that weight.
Let'sfaceit, no matter what command you arein, or
what your physical conditioning, you are not an infan-
try type who is used to ruck marching with 60lbs plus
on their back.

There are some things that will come in handy in
such an environment. First and foremost, TOILET
paper! Charmin has those little rolls that you can carry
everywhere with you, and you just never know how
valuable that can be in a bare base environment.

Another thing that you will find useful, is a heavy
duty luggage cart. These are the types that fold out
into a cart and have wheels. Make sure it is the heavy
duty types, not the ones with narrow wheels. The big-
ger and more stableit is, the easier it will be to haul
your stuff over terrain. (If you are not in arocky
place, that is! In most cases, AF will deploy to arela
tively flat place, if for nothing else, the aircraft!) (Also

10 The Reporter / Vol. 30, No. 2

bring some bungee cords.)

Another item that you will find useful isaRIG-
GER'sbelt. Thisisabelt that is made of canvasand is
secured by Velcro. To be brutally honest, the issue
belt with the BDU or DCU is worthless in a deployed
field environment. In that type of environment you
will be using your cargo pockets, which puts more
weight in your pants, and the issue belt will soon be
useless.

Finally, bring bandanas and camel packs. Bandanas
have a variety of uses no matter what the temperature
environment is and camel packs are amuch easier way
of ensuring that you have water at al times. It isoften
repeated like a mantra in the high heat environments,
hydrate or die!

And onefinal bit of field knowledge, that is not usu-
aly passed on. Bring aroll of duct tape. As hasbeen
noted, nothing is truly broken if you have aroll of duct
tape with you!

| doubt I will go out on a deployment in the manner |
wastrained in GLCM. There, it was days, weeksin
the field, with only MREs and sleeping on the ground
under the camo netting. E-mail and computers (except
for those required by the weapon system) were not
even dreamed of as requirement! Today we are heavily
dependent on technology, but that does not mean that a
fundamental truth of deployments has changed: as the
GLCM DFC noted, it does not take a genius to be mis-
erablein thefield. Furthermore, it isnot a mandatory
rule that you HAVE to be miserable in the field; being
able to be somewhere close to your comfort zone relies
heavily on being prepared. Thisisinvaluable when
you find yourself without Internet connectivity and
having time critical actions that you need to advise on.
Finally, remember, JAGS never act in avacuum. You
can aways network back to someone in the JAG fam-
ily for expertise once you get internet connectivity!



LEAD ARTICLE

WE SHALL RETURN! SUPPORTING THE WAR ON
TERROR IN THE PHILIPPINES

Major Richard S. Pakola

In July 2002, as the Chief of International Law at
Y okota Air Base, Japan, | received word that | would
be deploying. | expected to be going to the Middle
East, where | thought most of the action in Operation
Enduring Freedom (OEF) was taking place. Instead of
the Middle East, though, | was shipped to a small air
base in the Philippines, where we had just started op-
erations four months earlier. | soon learned that |
would help shut down U.S. operations at Mactan-
Benito Air Base, Cebu Island, the Philippines, just
three months later. At thetime, | thought it would be a
rare opportunity for a JAG to deploy in support of the
war against terrorism. In retrospect and in light of
world events, Air Force JAGs will probably be seeing
more assignments like this. While not every JAG will
have the opportunity to deploy, increased operations
make it necessary for all base level JAGsto be as pre-
pared as possible should they get the call.

Unlike past enemies, terrorists have no fixed home
and can threaten American interestsin almost all coun-
tries, but particularly in Third World countries with
poor security infrastructures and relatively high levels
of political instability. JAGs should be prepared to
deploy not only to stead state bases, but also newly
opened and short-lived bases in places we have typi-
cally not operated in, such as the Philippines, Indone-
sig, or African countries with significant Islamic popu-
lations. Deploying to areas like these, where the U.S.
may not currently have Status of Forces Agreements
(SOFAS), or any well-fleshed out agreements at al,
may raise novel issues we are not used to dealing with.
My deployment was a short three months without ma-
jor complication, but still afew issues did come up
that 1 hope will be of help to others.

PREPARING FOR DEPLOYMENT

One of the first placesto call for information on the
deployment is the deploying Numbered Air Force
(NAF), either the NCOIC or OIC of Operations Law.
Either will be able to give you general background
information on the deployment. If you are replacing
someone, the NAF can provide you contact informa-
tion. The JAG or paralegal already there can tell you

Major Richard S Pakola (B.A., University of Pennsylvania; J.D.
Fordham University) is studying for hisL.L.M. in environmental law
at George Washington University. He was formerly the chief of
international law at Yokota Air Base, Japan.

what to expect, what to bring and any issues you
should start preparing for before you arrive.

Aside from legal assistance and military justiceis-
sues we all expect to handle when deployed, one of the
most important aspects of our jobsis providing infor-
mation, not only to commanders, but to everyone else
deployed. Thiswill always include answering ques-
tions and briefing on the following: Rules of Engage-
ment (ROEs), any applicable lawful general orders
(e.g., no drinking), local laws everyone needs to be
aware of, and important aspects of SOFAs or Visiting
Forces Agreements (in particular, criminal jurisdiction
and procedures for arrest and service of process.)

My commander thought these issues so important, he
required a briefing for every active duty member arriv-
ing on base within an hour of their arrival. Along with
09, Intelligence, and the doctor on call, amost every
day of my deployment was spent briefing incoming
personnel in groups ranging from between one and
sixty people.

In general, before leaving home you should already
be familiar with the applicable ROEs for the country
you are deploying to, general orders and any legal
documents covering U.S. forces in country. Do not
assume that because you are familiar with the Chair-
man of the Joint Chiefs of Staff SROE?, that isall you
need to know. In amost al deployments there will be
a combatant command as well as amore localized
ROE.

CHAIN OF COMMAND AND MILITARY JUS
TICE ISSUES

Since military justice issues will invariably come up,
you should also know the chain of command for AD-
CON?Z and OPCON?. In joint deployments, the Air
Force component commander (COMMAFOR) will
probably not have authority to punish non-Air Force
members and may not have authority to punish even
Air Force Special Operations members. In my deploy-
ment, the COMMAFOR was also the base com-
mander. There were a significant number of Navy and
Specia Operations personnel on base, and the different
handling of disciplinary issues among the different
services for a brief period of time did have an effect on
morale and discipline. We raised the issue with the
Joint Task Force (JTF) Commander, who was going to
delegate authority to the COMMAFOR to handle fu-
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ture misconduct across services. After ameeting with
all service commanders on base, where the importance
of keeping discipline at afair but relatively even level
was made clear, we had no further problems.

Another important aspect of chain of command in
deployed situations is that it is not always clear where
it flows. At home bases, we know which NAF and
MAJCOM we report to. But in joint operational situa-
tions, command will flow in different directions. AD-
CON will flow along Air Force lines (up through the
next Air Force level, usually the deploying NAF, then
deploying MAJCOM.) OPCON will flow differently
depending on how the operation was set up—in my
case, from Aerospace Expeditionary Group (AEG) to
the JTF, then to the combatant command. Thisinfor-
mation will likely be in classified operation orders.

WHO TO MEET

Once you arrive on station, there are afew people
you should try to meet in person. Y ou should make an
effort to meet your equivalent host nation military at-
torneys, if there are any. These people will be invalu-
able for local nation legal issues, for which you may
have difficulty finding materials. Also, you should
meet the local district attorney. In case there are any
criminal issues with military personnel, you will have
amuch easier time dealing with someone you are al-
ready on good terms with, as opposed to meeting for
the first time when there is a difficult situation.

Because | was on Cebu Island and the U.S. Embassy
was in Manila, | did not get to meet embassy personnel
in person, but | spoke to them frequently. In fact, they
were essential to my handling of several issues. | did-
n't expect to deal with the Embassy at my level, but
would recommend any deployed person to contact the
military representative at their respective embassy and
introduce him or herself. Especidly if thereisno
SOFA or other detailed agreements between the U.S.
and the host nation, embassy coordination may be nec-
essary for numerous issues, such as property disposi-
tion, covered below. Also, in my case, the Embassy
provided information on U.S. approved contractors for
environmental remediation.

U.S. INVOLVEMENT

Another person to talk to is the Public Affairs Officer
(PAO), not so much for any legal issues, but to get
background information on the operation. Our PAO
had background statements, reports to higher head-
quarters, and every local newspaper clipping dealing
with our operation and alot of other information,
which helped me understand what we had accom-
plished operationally and what we were still trying to
accomplish.
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Our Group’s mission was to be the air transport hub
for JTF 510, with other operations taking place on
Mindanao and Basilan Ilands. U.S. forces were in the
Philippines because one of the leading terrorist groups
based out of Mindanao, the Abu Sayyaf (“Bearer of
the Sword”), had ties to al-Qaida (some of the leaders
had been a-Qaidatrained.) There was also apossibil-
ity some al-Qaida might be hiding in one or more of
the southern Philippine Islands.

Another reason for U.S. concern with the Abu Say-
yaf was that they kidnapped two American missionar-
ies, Martin and Gracia Burnham. The terrorists fi-
nanced themselves through extortion. They kidnapped
foreigners and demanded money from their familiesin
exchange for their safety. If money wasn't provided,
they would murder the hostage. In June of 2001, when
no money was forthcoming for the American Gui-
[lermo Sobero, the terrorists beheaded him.

The day | arrived in the Philippines, Philippine and
American forces engaged the Abu Sayyaf. Martin
Burnham was killed in the firefight, but Graciawas
rescued and later brought back to America. The plane
carrying Martin’s remains was supposed to stop at
Mactan. One of my first jobs on base was searching
with the base commander through make-shift caskets
(from aprior helicopter accident) for an American flag
to drape over Martin’s body.

DUTIESAND TAXES

An issue that seems to come up fairly often at over-
seas bases or deployed locations is an over-zeal ous
customs official trying to board a military plane or tax
amilitary shipment. Almost all SOFAs or VFAs will
exempt U.S. military personnel and property from du-
ties and import requirements. In my case, our mainte-
nance troops shipped a part via Federal Express and
the customs official wanted usto pay tax. | brought a
copy of the VFA, talked to severa officials and had to
fill out aform, and they released the part to usthe
same day. The U.S. Embassy was also helpful herein
making a phone call to the local officials.

DISPOSITION OF U.S. PROPERTY

All issues dedlt with in closing down abase in
America aso have to be considered overseas, along
with numerous other issues that are unique to the de-
ployed location. Two issues | dealt with in the Philip-
pines were leaving the base in as good a condition
environmentally as it was when we arrived and making
sure that there were no tort issues (such as abandoned
concertinawire, fences or other structures) that could
lead to future claims or suits.

In many of the issues | researched, it became clear
that the Department of Defense (DoD) is not the ex-



ecutive agency Congress usually expects to be dealing
with foreign nations on non-military issues (such as
disposition of property, even if the property was used
for military purposes,) the Department of State (DoS)
is. Thismeansthat alot of things that seem easy end
up being time consuming and difficult in large part
because virtually everything that is done has to be co-
ordinated with DoS.

The best example in my case was the disposition of
property that was basically useless to the U.S,, but
would have been valuable to the Philippine Air Froce
(PAF.) During our stay at Mactan, U.S. forces pur-
chased about 20 air conditioners. Our logistician esti-
meated that flying them back to U.S. control, either at
Andersen AFB, Guam* or Hickam AFB, Hawaii,’
would have cost amost $100,000.00, where their de-
preciated value was no more than $8,000.00. There
were U.S. areas of operation till in the Philippines,
but these forward areas didn’t need the air condition-
ers.

My commander had a good relationship with the
PAF commander and wanted to |leave the air condi-
tioners for PAF use. However, the U.S. Constitution
provides that Congress is the branch of government
responsible for disposing of property.® In the absence
of an Acquisition and Cross-Servicing Agreement
(ACSA),” Mutual Logistical Support Agreement
(MLSA), or similar agreement, in order for the Air
Force to leave property behind in aforeign country,
there must be specific Congressional authority. Con-
gress has provided numerous ways for DaD to leave
property in place® However, most of these are diffi-
cult to execute and require alot of lead time. None of
them were practicable for our situation.

In the end, PACOM Legal, J4, and DRMO sent
down guidance that we should pursue disposing of the
property under 40 U.S.C. 511-514.° This process re-
quired the appointment of an Abandonment Destruc-
tion Officer, filling out appropriate forms, doing cer-
tain calculations to insure the current value was less
than the costs of keeping the property in U.S. control,
and finally, coordination with DoS. Because of the
length of time the JTF was taking to handle their more
complicated property issues, | requested (and was
granted) permission to handle our property issues
separately. | followed the same guidelines as the rest
of the JTF, including coordinating with DoS, but was
able to significantly speed up the process by handling
just Mactan’s property issues.

As military attorneys, we get many professional op-
portunities civilian attorney’ s don’t, but probably the
one that is most meaningful is the opportunity to de-
ploy. Inmy case, | was the only attorney on base and
had to handle every legal issue that came up, including
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many issues that had little to do with the law. |
worked closely with the commander 7 days a week
and usually for more than 12 hours aday. When | left,
| felt like | had worked hard, accomplished something
and contributed directly to the mission. I’ ve always
known I’ ve made the right decision in becoming a
JAG, but as | |eft the Philippines on a C-130 in August
of 2002, | definitely felt the most pride and job satis-
faction I’ ve ever felt in being an Air Force officer and
attorney.

Chairman of the Joint Chiefs of Staff Instruction (CJCSI)
3121.01A, Standing Rules of Engagement for U.S. Forces, 15 Janu-
ary 2000.

2ADCON (Administrative Control) is the authority over subordinate
or other organizations with respect to administration and support
responsibilities. In short, it provides authority for the servicesto
prepare, train, equip, and support military forces and to administer
their organizations. Specifically, ADCON includes the authority to
punish. ADCON isset forth in 10 U.S.C. 165 (although the term
isn't actually used), and further spelled out in JP 0-2, Unified Action
Armed Forces (UNAAF),10 July 2001, JP1-02, Dictionary of Mili-
tary and Associated Terms, 12 April 2001, and AFDD2, Organiza-
tion and Employment of Aerospace Power, 17 February 2000.
30OPCON (Operational Control) is the command authority involving
organizing and employing forces, assigning tasks, designating objec-
tives, and giving authoritative direction necessary to accomplish the
mission. JP 0-2.

“Home of deploying NAF, 13" AF.

*Home of deploying MAJCOM (PACAF) and combatant command
(PACOM).

®Us Constitution, Article 1V, Section 3, Clause 2

"Under an ACSA, “logistics support, supplies, and services’ may be
transferred on areimbursement basis, or by replacement-in-kind, or
an exchange of supplies or services of an equal value. 10 USC
2344a. These “payment options” make ACSAs more attractive to
our aliesthan Foreign Military Sales (FMS) under 22 USC 2751, et
seq.; but ACSAs also provide an attractive and easy venue for usto
leave behind unwanted property in foreign countries.

ACSASs apply to “logistic support, supplies, and services,” further
defined in 10 USC 2350(1) as “food, billeting, transportation
(including airlift), petroleum, ails, lubricants, clothing, communica-
tions services, medical services, ammunition, base operations sup-
port (and construction incident to base operations support), storage
services, use of facilities, training services, spare parts and compo-
nents, repair and maintenance services, calibration services, and port
services.”

Work through MAJCOM/LG or JA to determine whether an
ACSA isin placefor the deployed location.
®The following are the programs considered during my deployment:
Foreign Military Financing Program (FMFP), based on the Arms
Export Control Act (AECA), sections 23-24 (22 USC sections 2763-
64) and governing regulations (e.g., Security Assistance Manage-
ment Manual (SAMM) (DoD 5105.38-M)); Excess Defense Articles
(EDA), 22 USC 2321j; Presidential Drawdown Authorities (PDA),
22 USC 2318(a)(1); Noncombatant Assistance to UN, 22 USC
287d-1; Foreign Assistance Act, 22 USC 2301 et sec., 2348a
(Unforeseen Emergency), 2357 (Furnishing Services and Commodi-
ties), 2387 (Detailing Personnel); Arms Export Control Act
(AECA), 22 USC 2751 et sec.; Foreign Excess Property, 40 USC
chapter 10, subchapter I11.
°Implemented through DOD 4160.21-M, Chapter 8, Abandonment
or Destruction.
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SLOPPY POST TRIAL PROCESSING MAY RESULT
IN PLAIN ERROR OR PREJUDICE

Appellate court decisions and military justice prac-
tice advisories have frequently foot-stomped the need
for exercising care in post trial processing of courts-
martial. While some errors result from new mattersin
the addendum to the SJAR, problems may also result
from inattention to detail within the SIAR itself.

Although the onus is on defense counsel to object to
errorsin the SJAR (Article 60(d), UCMJ;, RCM 1106
(f)(6)), some errors may be sufficient to require a new
convening authority action. InU.S. v. Wellington, 58
M.J. 420 (2003), CAAF held an erroneous statement
that the appellant had received two field grade non-
judicial punishment actions required a new SJAR and
convening authority action notwithstanding the lack of
an objection by the defense.

Sergeant Wellington was convicted of several sexual
assault offenses against his 16-year-old stepdaughter
and sentenced to a dishonorable discharge, confine-
ment for six years, total forfeitures and reduction to the
lowest enlisted grade. The sentence was approved as
adjudged athough the military judge recommended
that the convening authority suspend the adjudged
total forfeitures. The SJAR had recommended suspen-
sion of the forfeitures but stated that Sergeant Welling-
ton received two nonjudicia punishments for underage
drinking, assault consummated by a battery, and drunk
and disorderly, and for failure to obey alawful order.
In fact, Sergeant Wellington had no disciplinary record
prior to his court-martial. Additionally, the SJAR also
erroneously indicated he had not been subjected to any
pretrial restraint, when he had actually been subjected
to restriction.

The defense post trial submission requested suspen-
sion of adjudged and automatic forfeitures to the full-
est extent permitted by law. The defense submission
also asserted the restriction was tantamount to confine-
ment but failed to note the SIAR was incorrect. No
corrections were included in the SJA’ s addendum.

The CAAF noted the purpose of the SIAR isto assist
the convening authority in deciding what action to take
on the sentence in the exercise of command preroga-
tive. Itsimportance has increased over time because
the convening authority is no longer required to per-
sonally review the record of trial. It iswell settled that
the convening authority’s action is an appellant’ s best
hope for sentence relief.

However, RCM 1106(f)(6) provides that defense
counsel’ s failure to comment on matters or errorsin
the SJIAR waives later claims of error in the absence of
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plain error. Accordingly, the CAAF tested the incor-
rect comments concerning the disciplinary record un-
der the plain error standard. Noting the errors were
“clear” and “obvious,” CAAF tested for material
prejudice. Because the SJAR portrayed Wellington as
amediocre soldier despite his unblemished discipli-
nary record, the Court held there was plain error and
would not speculate on what action the convening au-
thority would have taken if he had been presented with
an accurate record.

This case is agood example of how computers can
make life easier in alaw office but can create problems
if not used carefully. Inawork environment where a
SJAR may be prepared using “cut and paste” tech-
niques from an earlier SIAR, the need to carefully
review meatters affecting decisions by the convening
authority becomes critical. Results such as this can be
avoided through simple attention to detail. By having
severa staff members review the personal data sheet
before trial and the SJAR prior to service on the de-
fense, errors such asthis can be eliminated. At amini-
mum, law offices should fully review the case file and
be able to identify and correct such errors when pre-
paring documentation for the convening authority’s
action.  Service appellate court and CAAF opinions
have previously discussed shoddy staff work and alter-
natives to correct the problem such as forwarding
sloppy post trial work to the SJA’s supervisory chain.
See, e.g., U.S v. Johnson-Saunders, 48 M.J. 74 (1998)
(Crawford, J., dissenting); U.S. v. Chaney, 51 M.J. 536
(AF Ct. Crim App 1999). Thisfrustration clearly has
not been abated. Now, CAAF has shown it iswilling
to order remedial action in a case involving abhorrent
crimes against a child even where defense counsel’s
failure to identify errors would have previously re-
sulted in application of the waiver doctrine.

COURT CLARIFIES RULES FOR DEFENSE EXPERT
CONSULTANTS

A recent Air Force Court of Criminal Appeals
(AFCCA) decision reexamined the issue of expert as-
sistance to an accused. An understanding of the law in
this areaisimportant, particularly to avoid blurring the
distinction between expert witnesses and consultants.

Federal and military courts have examined the right
of the defense to expert witnesses and consultants un-
der both a due process and equal protection analysis.
See, eg., U.S v. Robinson, 39 M.J. 88 (CMA 1994)
(citing Britt v. North Carolina, 404 U.S. 226 (1971)
and Ake v. Oklahoma, 470 U.S. 68 (1985)); U.S v.
Kelly, 39 M.J. 235 (CMA 1994); U.S v. Gonzalez, 39
M.J. 459 (CMA 1994); U.S v. Garries, 22 M.J. 288
(CMA 1986), cert. denied, 479 U.S. 985 (1986). Gar-
ries held that, as a matter of military due process, ser-



vicemembers are entitled to investigative or other ex-
pert assistance when necessary for an adequate de-
fense, without any regard to indigency, but must dem-
onstrate the need for such services. Garries, 22 M.J. at
290-91. Garries noted that the services available
within the military are usually sufficient to adequately
prepare for trial.

In U.S v. Warner, 59 M.J. 573 (A.F. Ct. Crim. App.
2003), AFCCA clarified the rules and standards for
defense entitlement to expert assistance.

At issue was whether a military expert consultant
identified by the government in lieu of a specific civil-
ian expert requested by the defense was acceptable. At
trial, the military judge denied the defense’ s by-name
request. On appeal, Warner continued to complain the
military expert consultant was not competent and that
trial counsel played an improper role in the selection
of the expert consultant.

The Court noted R.C.M. 703(d) is generally consid-
ered applicable to expert consultants and investigative
assistants as well as expert witnesses.

Warner’ strial defense counsel never proffered what
testimony the requested civilian expert could provide,
or that counsel had even interviewed him. Accord-
ingly, the Court reviewed the case in the context of a
request for an expert consultant. As aconsequence,
the Court focused on whether the provided consultant
was not competent and there was, instead, a need for
the civilian consultant.

The Court noted confidential expert assistanceisa
matter of military due process, however, the burden is
on the accused to demonstrate, on the record, that such
services are necessary. Even if necessary, the accused
is not entitled to an expert consultant of his or her own
choosing. “Competent” assistance must be made
available, not necessarily an expert who would reach a
specific conclusion. An expert’s competence is not
diminished solely because the expert holds an opinion
unfavorable to the accused. Indeed, as a supplement to
the defense team with a cloak of confidentiality, only
candid, honest advice from a consultant is required.

Establishing Necessity

In discussing how the defense establishes the need
for expert assistance, the Court referenced the three-
part analysis set forth in U.S. v. Gonzalez, 39 M.J. 459,
461 (CMA 1994).

First, the defense must show why the expert assis-
tanceis needed. Stating that an expert would be of
great assistanceisinsufficient. U.S v. Kelly, 39 M.J.
at 237. The defense must show a particular need for
the expert -- that there is a reasonable probability the
expert would be of assistance to the defense and that
denial would result in a fundamentally unfair trial.
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Second, the defense must show what the expert
would accomplish for the accused. Counsel must pro-
vide sufficiently detailed information “to establish a
nexus between the facts and circumstances of the case
and the need for a particular expert.” U.S. v. Warner,
59 M.J. at 579. The Court suggested that this may
require an accused to revea his or her theory of the
case and lose the element of surprise, but the underly-
ing rationale for expert assistance must be fully devel-
oped to receive those benefits. Establishing a suffi-
cient nexus for an expert consultant might involve
explaining the nature of the government’s case and
evidence linking the accused to the crime and how the
expert can establish weakness in those links; explain-
ing how expert assistance would impeach or cast doubt
on the government’ s case through cross-examination;
or disclosing how an expert supports a specific defense
theory.

Third, the defense must show why the defense coun-
sel is unable to gather and present evidence that the
expert assistant would be able to develop. This prong
requires defense counsel to do their homework and
educate himself or herself to attain competence in de-
fending anissue. “A mere averment that self-study
efforts have failed is not sufficient in most instances.”
U.S v. Warner, 59 M.J. at 580. Reasonably diligent
steps to become educated, such as reading current lit-
erature, talking with witnesses, and pursuing available
government resources are required. Having the expert
appointed by the convening authority gave Warner’s
defense atool to establish the relevance and necessity
for having a consultant with different or better creden-
tials. Her expertise could have been used to develop a
trial strategy establishing the need for additional ex-
pertsin other fields or to provide afactua predicate
for a better or different expert. In failing to so utilize
the expert provided, the defense failed in being able to
establish need.

The Court concluded the military consultant pro-
vided by the convening authority was competent to
assist the defense. The Court noted her impressive
credentials, including her medical experience, training,
involvement in child abuse programs, and experience
within the military justice system as an expert witness.
Moreover, the Court noted the defense concerns that
the military consultant would “defer” to the opinions
of the more renowned government expert were unsup-
ported by any factual assertions. Given that failure,
the Court held there was no way to determine whether
she was a “ potted plant” who acquiesced to the gov-
ernment expert or if she ssimply agreed with his con-
clusions. However, the Court felt there was nothing in
the record to suggest the military consultant was a
“potted plant.” Noting the multiple theories pro-
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pounded by the defense, the Court was unwilling to
find alack of competence in the military consultant.

On arelated but distinct issue, the Court held the
defense failed to meet its burden in establishing the
need for the specifically requested civilian expert. The
defense never established exactly what he could do for
the defense that the military consultant could not.
When given the chance by the military judge to renew
this question at trial, the defense failed to do so and
theref?re failed to satisfy prongs two and three of Gon-
zalez.

Trial Counsel’sRolein Selection of the Defense
Consultant

The Warner case also raised a question of whether
the trial counsel’ srole in securing an expert for the
defense was unfair or improper. The issue was not
raised at the trial level; therefore the Court reviewed
thisissue using a plain error analysis and found no
error, plain or otherwise.

The government anticipated the defense need for an
expert before referral and notified defense counsel of
the proposed military consultant. The defense re-
sponse merely sought a different, civilian expert and
did not suggest that the proposed consultant was de-
signed to place the defense at an unfair disadvantage.
The convening authority, however, approved the ex-
pert identified by trial counsel from within the military
community.

The Court looked to R.C.M. 703(c) and (d) for guid-
ance on theroles of trial counsel, convening authority
and the military judge in processing reguests for con-
sultants. The Court found the analysis of R.C.M 703
(c) helpful by equating the role of trial counsel in han-
dling reguests for nonexpert witnesses with the posi-
tion of acivilian clerk of court. Judicial economy and
the normally ministerial function of dealing with un-
contested witness requests justify having trial counsel
assuming responsibilities for witness production.
Nothing in the record indicated the trial counsel or
convening authority acted contrary to their administra-
tive roles delineated in the Rules. Furthermore, the
Court declined to speculate that the trial counsel
sought to place the defense at an unfair disadvantage
through the expert made available.

If trial counsel seeksto overreach or engage in tac-
tics designed to place the defense at an unfair disad-
vantage, they run the risk of denying the accused their
right to equal access to withesses or evidence under
Article 46, UCMJ. Such improper actions may be
corrected by the military judge after conducting an
independent review of an accused’ s request pursuant
to adefense motion or by the appellate courts in find-
ing that such action was error affecting a substantial
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right of the appellant.

"While the Court decided this issue based on failure to demonstrate
what the expert could do for the defense under the Gonzalez test, the
Court might have been justified in relying upon the precedent from
two CAAF cases: U.S v. Ingham, 42 M.J. 218 (1995) and U.S. v.
Calhoun, 49 M.J. 485 (1998). The Ingham Court held an accused
doesn’'t have the right to compel the Government to purchase any
particular expert or particular opinion for him. 42 M.J. at 226. The
Calhoun Court held an accused that believes a Government expert
witness will not provide unbiased and objective evidence does not
have an absolute right to a Government-funded independent expert
witness of their choice. 49 M.J. at 487.

CAVEAT

SEX OFFENDER? REGISTER?

So the confinement officer at the base comes to the
chief of military justice and asks about that 18 year old
airman in the confinement facility serving six months
for having been convicted of possessing child pornog-
raphy in violation of 18 USC 2252A. “Hey judge,
aren’t there sex offender registration laws that apply to
him?’

In short, the answer isno. This airman has no obli-
gation to register. Furthermore, the confinement offi-
cer has no obligation to advise him to register, and
(thisis most important), no one should be advising any
state or local agencies or officials concerning his re-
lease.

The underlying law isthe Violent Crime Control and
Law Enforcement Act of 1994. The Jacob Wetterling
Crimes Against Children and Sexually Violent Of-
fender Registration Program, found in §14071 of Title
42, United States Code, provides that a person who is
convicted of a"criminal offense against a victim who
isaminor" must, upon release from confinement and
under penalty of law, register a current address with a
designated State law enforcement agency. A "criminal
offense against avictim who isaminor" is defined in
42 USC 14071(a)(3)(A). Most relevant to the is-
sue under consideration, however, isthe limiting lan-
guage at the end of that section: “ ... conduct which
iscriminal only because of the age of the victim shall
not be considered a criminal offense [for registration
purposes] if the perpetrator is 18 years of age or
younger."

The Federal law establishing the registration pro-
gram was amended in 1997 to include among potential
registrants those sentenced by court-martial. See 42
USC 14071(b)(7)(A). Among other amendments
made to the law by the 1997 legislation, see Pub.L.
105-119, was a direction to the SecDef to specify cate-
gories of conduct punishable under the UCMJwhich
encompass a range of conduct "comparable to" those
described in 42 USC 14071(a)(3)(A), i.e., crimina



offenses against minors. See note following 10 USC
951.

In order to comply with Pub.L. 105-119, the Secre-
tary of Defense published a"directive-type memoran-
dum" on December 23, 1998 to implement policy,
assign responsibilities, and prescribe procedures for
the registration and notice of release of military of-
fenders convicted of sex offenses and crimes against
minors. Subsequently and pursuant to the law, the
Secretary listed in attachment 27 of DODI 1325.7,
December 17, 1999, the offenses he considered

"comparable to" those set out in 42 USC 14071(a)(3)
(A). Among them is "Pornography Involving a Mi-
nor" under Article 134, UCMJ, the conviction for
which is meant to trigger requirements contained in the
instruction to notify State and local law enforcement
agencies and provide inmates information concerning
their obligations to register.

The SecDef's memorandum charged the Secretaries
of the Military Departments to ensure compliance with
the memorandum and "take reasonable and necessary
steps to fully implement the requirements of Federal
law." Thisreflected the statute's direction to the
SecDef that the procedures and requirements he estab-
lished ". . .to the maximum extent practicable be con-
sistent with those specified for Federal offenders. . .

" [Emphasis added.] Pub.L. 105-119, Title |, 8115(a)
(8)(C)(iii).

The Air Force in itsinstruction, AFI 31-205, 1 Feb-
ruary 2001, hasn't included among the offenses trig-
gering sex offender registration requirements,
"Pornography Involving a Minor." Whether that activ-
ity is"in the range of conduct comparable to" those
described in 42 USC 14071(a)(3)(A) and should be
included in the Air Force instruction need not be de-
cided to resolve the matter posed by the confinement
officer to his“judge.”

A glaring omission from both the DODI and the AFI
is the exclusion from registration requirements of of-
fenders "18 years of age or younger." Thisisan omis-
sion that must be rectified in anendments to the DODI
and the AFI in order that our procedures and require-
ments be consistent with those for Federal offend-
ers. Until those amendments have been promul gated,
however, the plain language in the statute must take
precedence. Our 18 year old’s possession of child
pornography could be and was prosecuted, but it is not
acriminal offense triggering all the registration re-
quirements in Federal law for sex offenders because of
his age at the time he committed the offense.

Not only is our 18-year-old airman not required to
register anywhere as a sex offender, it isimportant that
no government official attempt the notifications to
State or local agencies that the statute directs for those
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who are required to register. Such notifications could
open the United States and perhaps State and local
agencies to litigation for violating a member’s privacy
interests under the Federal Constitution. Litigation of
this sort is not Feres protected.

A SHOULDER TO CRY ON--NOT!

According to several individuals, the convening au-
thority (CA) had given briefings in which he stated
that “individuals under his command who were caught
using illegal drugs would be prosecuted to the fullest
extent, and if they were convicted, they should not
come crying to him about their situations or their fami-
lies,” or wordsto that effect. Although his strong mes-
sage to potential drug abusers reflects an understand-
able concern about preventing drug abuse in his com-
mand, the issue during the appeal of adrug abuser’s
conviction was whether the CA’ s remarks disqualified
him from taking action in the case. In the recent case
of United Sates v. Davis, 58 M.J. 100 (2003), the
United States Court of Appeals for the Armed Forces
(CAAF) held that the CA’ sremarks were disqualify-
ing.

In its discussion of the issue, CAAF compared previ-
ous similar scenarios to that before them in Davis. In
one, United Satesv. Fernandez, 24 M.J. 77 (C.M.A.
1987), the CA in question had issued a policy letter to
subordinate commanders that characterized illegal
drugs as a “threat to combat readiness’ and reminded
the commanders that “ detection and treatment of drug
abusers’ should “be aprimary goal.” The CA directed
commanders to “personally screen the names of all
court member nominees’ to ensure that only the most
mature would become court members. The letter
added that the “full weight of the military justice sys-
tem must be brought to bear against these criminals,”
and also enjoined commanders to consult with legal
advisors prior to taking action. The Court found that
although the quoted policy letter revealed the CA’s
strong concern about preventing drug distribution, on
the whole it was balanced and “indicate]d] aflexible
mind” regarding the legal way to handle drug dealers.
The Court held that the record did not demonstrate a
predisposition to take any particular action and that the
CA was not, therefore, disqualified.

By marked contrast, in another much earlier case,
United States v. Howard, 23 C.M.A. 187, 48 C.M.R.
939 (1974), the CA had issued an open letter of sorts
to drug dealersin which he informed them that their
pleas for clemency would be answered as follows:
“No, you are going to the Disciplinary Barracks at Fort
Leavenworth for the full term of your sentence and
your punitive discharge will stand. Drug peddlers, is
that clear.” Not surprisingly, the Court decided that
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the CA was disgualified in those cases because his
blunt statement demonstrated an inelastic attitude to-
ward clemency requests. In athird, still older case,
United States v. Wise, 6 CM.A. 472, 20 C.M.R. 188
(1955), the Court found that a CA’s palicy that “he
would not consider the retention in the military service
of any individual who had been sentenced to a punitive
discharge,” to be contrary to the spirit and intent of
military justice. CAAF commented that in both of the
latter two cases the CA “set forth in unmistakable
terms” an “unwillingness to apply required standards
and give individualized consideration during the post-
trial review process.”

Returning to the Davis case, CAAF found the CA’s
words equally unacceptable. Inthe Court’sview, he
“erected a barrier to clemency appeals’ by convicted
drug abusers who desired to have “their situation or
families” considered. The Court added that the CA’s
words demonstrated that the “barrier and attitude” re-
lated directly to his post-trial role: “*Don’t come cry-
ingtome.”” CAAF found those words unmistakably
reflected an “inelastic attitude and predisposition to
approve certain adjudged sentences.” Being unper-
suaded that the CA possessed the required impartiality
to execute his post-trial responsibilities, CAAF set
aside his action and ordered a new review and action
by adifferent CA.

Most CAs we have known have been remarkably fair
and impartial in executing their military justice respon-
sibilities. Asamatter of fact, rareisthe Air Force case
where it has been shown that a CA failed to give full
and fair consideration to all matters submitted by an
accused prior to acting on the sentence. Nevertheless,
SJAs must be ever vigilant to ensure their CAs are
well aware of the requirement for impartiality and that
their words or deeds cannot be construed as reflecting
otherwise.

GENERAL LAW

HOMELAND SECURITY AND HOMELAND
DEFENSE GAME

From 3-5 June 2003, a Homeland Security “war
game” was held at Maxwell Air Force Base, Alabama.
The event, sponsored by the Air Force Doctrine Cen-
ter, involved a scenario in which members of an inter-
national terrorist cell launched attacks against the
Houston metropolitan area with radiological and
chemical devices. An attempted chemical attack was
“launched” from an unmanned aeria vehicle (UAV),
while the radiological device (or “dirty bomb”) was
“exploded” in abuilding. The scenario was designed
to primarily assess current Air Force doctrine and or-
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ganization in support of domestic operations. It aso
assisted participants in gaining insight into the roles
and responsibilities of the various agenciesinvolved in
domestic terrorist incidents.

Representatives from numerous federal, state and
local agencies, including the White House, the Depart-
ment of Homeland Security, the Federal Bureau of
Investigation, the Department of Defense, US North-
ern Command (NORTHCOM), NORAD, the Air
Force, the Texas National Guard and the City of Hous-
ton participated in the exercise. Three Air Force Judge
Advocates and one Navy Judge Advocate participated
in the game.

The scenario contained anumber of procedural and
substantive legal issues that have unique application in
domestic support operations. One of the first issues
involved the legitimacy of military intelligence assets
actively engaging in the tracking of the suspected ter-
rorists prior to the attack. Military intelligence assets
are generally prohibited from collecting, retaining or
disseminating information about the “domestic activi-
ties’ of “United States persons.” The applicable provi-
sions of the Foreign Intelligence Surveillance Act (50
USC 8§ 1801 et seq.), Executive Order 12333, and De-
partment of Defense Directive 5240.1 permitted exten-
siveintelligence activity by military assetsin this sce-
nario, because the “terrorists’ were not “United States
persons.”

Ingtitutional relationships between the Air Force and
the other agencies, both within and without the Depart-
ment of Defense, also provided a number of interesting
legal questions. Within the United States, the role of
the military is to provide support to those various civil-
ian agencies responsible for domestic terrorism inci-
dents. Thisfundamental relationship is reflected both
in statutory law, such as The Posse Comitatus Act (10
USC § 1385), The National Emergencies Act (50 USC
88 1601-1651), The Defense Against Weapons of Mass
Destruction Act (50 USC 8§ 2301-2367), and The In-
surrection Act (10 USC 88 331-334), and in policy
documents such as The National Srategy for Home-
land Security and Presidential Decision Directive 39,
United Sates Policy on Counter-Terrorism. The Fed-
eral Bureau of Investigation, asthe “Lead Federa
Agent,” isresponsible for the management of the over-
all response to terrorism incidents, including those
involving weapons of mass destruction. In the early
stages of the exercise, the FBI, Department of Home-
land Security and state officials took a series of actions
designed to counter the threat with little coordination
with the Department of Defense. Thus, during initial
stages of the scenario, the role of NORTHCOM and its
Air Force component was limited to preparation and
planning for various options.



The exercise confirmed that, within the United
States, the transition from civilian control to military
responsibility for an operation requires coordination
with and decisions at the highest levels of government.
Procedures outlined in The Defense Against Weapons
of Mass Destruction Act require that both the Secretary
of Defense and the Attorney General declare an emer-
gency situation and each determine that the special
capabilities of the military are required in order to
counter the threat prior to a decision to employ mili-
tary assets. In addition, Article Il of the United States
Constitution provides the President with inherent au-
thority to respond to a national security emergency. In
the exercise scenario, these sources, coupled with ex-
isting NORAD authorities dealing with airborne
threats, helped provide the legal basis for the destruc-
tion of the airborne UAV by First Air Force assets
under the command of NORAD.

The primacy of civilian agencies was also high-
lighted in the disaster response actions taken after the
scenario’ s detonation of the “dirty bomb” in Houston.
The Federal Emergency Management Agency
(FEMA), now a part of the Department of Homeland
Security, assumed responsibility under the provisions
of The Robert T. Stafford Disaster Relief and Emer-
gency Assistance Act (42 USC 85121 et seq.). Re-
quests for military support from the Department of
Defense were channeled through NORTHCOM.
Shortly after the detonation, Air Force representatives
sought to deploy medical assets to the Houston area
from various Texas bases without any request by
FEMA or authority from NORTHCOM. Advocates
for this action suggested that it could be justified under
acommander’s “immediate response” authority. That
authority, outlined in Department of Defense Direc-
tives 3025.1 and 3025.15, permits a commander to
provide immediate assistance upon request in order to
“save lives, prevent human suffering, or mitigate great
property damage” when time does not permit prior
coordination with higher headquarters. Because the
Air Force, as aservice, cannot engage in operations,
such a deployment would have conflicted with provi-
sions of both the Goldwater-Nichols Act (10 USC 88
162, 8013) and the Anti-Deficiency Act (31 USC 88
1341-1342, 1511-19). Moreover, “immediate response
authority” was inapplicable because the deployment
was not specifically requested and NORTHCOM
could have been contacted. In the end, requested Air
Force support was limited to transport missions tasked
through TRANSCOM in support of NORTHCOM.

Participants came away from the exercise with a
greater appreciation of their roles and the complexity
of some of the legal challenges involved in domestic
support operations. There was extensive discussion of
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two specific issues with legal implications: (1) per-
ceived legal limitations on active military operations
within the United States and (2) the use of mutual sup-
port agreements between local communities and local
military installations. In regard to the first, civilian
officials hesitated to request certain types of military
support because of their perception that the terrorism
scenario involved a“law enforcement” incident rather
than a“national security” incident. Asaresult, they
discounted a military role because of The Posse Comi-
tatus Act. The classification of international terrorist
events within the United States as “law enforcement”
or “national security” incidents, and the legal conse-
guences of such a classification, requires further study
and examination by legal scholars and policy special-
ists. The discussion of mutual support agreements
centered on their lack of coordination with either
NORTHCOM or the Department of Defense and their
guestionable use for support requiring significant re-
sources. Representatives from the Department of De-
fense indicated the need to better identify the number
and purposes of such agreements.

TORT CLAIMS AND
HEALTH LAW

It is worth reminding medical personnel that, even if
amalpractice case is settled or judgment rendered
against the United States, it does not necessarily mean
that a report of the settlement/judgment will go the
National Practitioner Data Bank. Per aMemorandum
of Understanding with the Department of Health and
Human Services, a separate peer review of each case
will be made by the respective service Surgeon Gen-
eral office, and, if the expert peer review and Surgeon
Genera determine that the standard of care was met,
no report is submitted. This peer review process al-
lows for finding of “systemic” negligence that might
have been beyond the control of the provider, or it may
find cases where a settlement may have been made
simply to avoid more costly litigation by the United
States Attorney. The criteriafor reporting are spelled
out in DoDI 6025.15 and AFI 44-119.

RES GESTAE

The 2004 Medical Law Consultant Course will be
held at Andrews AFB from 3 March through 2 April
2003. Attendeeswill received intensive training by
the Medical Staff at Malcolm Grow, AFLSA/JACT,
AF/SG, and the Justice Department in all areas of
medical jurisprudence, standards of care of the various
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health care specialties, bioethical dilemmas, quality
assurance, and patient safety. The course will con-
clude with athree day meeting with incumbent Medi-
cal Law Consultants.

VERBA SAPIENTI

Most of us are aware of the legal status and conse-
quences of Federal employees as opposed to contract
employees in the Military Treatment Facility (MTF).
With the advent of increased utilization of MTFs as
teaching hospitals, we need to take a closer look at
status in terms of affiliation agreements. The Health
Professions Scholarship Program (HPSP) (10 USCA
2120) and the Uniformed Services University of the
Health Sciences (USUHS) (10 USCA 2112) are two
complementary programs for physician training cre-
ated in 1972. HPSP Students attend civilian medical
schools and receive tuition and stipend in return for a
service obligation of 4 years. Upon completion, these
students have a seven year service obligation that be-
ginsto run at the completion of their first residency
program. USUHS students are commissioned and paid
at the grade of O1 whilein the four year medical pro-
gram at the university. Thefinal two years of USUHS
studies are done in anumber of our MTFs. Their
statusis usually detailed in atraining affiliation agree-
ment. Generally, for Federal Tort Claims and Military
Justice purposes, they are treated the same as other
medical personndl in the facility with the exception
that USUHS is always involved with the students.
HPSP students do serve during breaks from their civil-
ian education at MTFs and would fall under the Fed-
eral Tort Claim Act and UCMJ during those periods.
A more detailed examination of the MTFsrolein
medical education will find that there are several other
categories of individuals where it is necessary to trace
their affiliation to determine their status. An example
of such a situation isthat of teaching faculty at the
MTF. Some providers, primarily clinical faculty, are
assigned to the MTF and “billeted” to the facility in
which case the statusis clear. Other faculty may be
assigned to the MTF but are “billeted” to USUHS in
which case the status in terms of lines of authority
must be traced back using the affiliation agreement. A
more recent trend is the augmentation of research staff
with term and appropriation limited personnel through
the utilization of not for profit 501 (¢ ) (3) organiza-
tions such as The Henry M Jackson Foundation for the
Advancement of Military Medicine (10 USCA 178) or
other newer groups such as TRUE and Geneva.
These individuals are for the most part contractors
assigned to specific research projects. Absent a name-
tag that identifies them as non-governmental, and
therefore not enjoying the benefits of the FTCA, itis
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again necessary to view them through affiliation agree-
ments or in many cases grant or contract documents.
Today, it would not be possible to function without
such aweb of affiliations, yet it iswise to determine
the correct status of those individuals. (Col (sel)
Charles Mannix, USAFR)

ARBITRIA ET IUDICIA

In arecently reported case settled in litigation, the
United States paid out eight million dollars for aleg-
edly leaving a car accident victim brain damaged.
Following an automobile accident, the plaintiff was
taken to a military hospital where he was stabilized.
However, nine days later someone allegedly failed to
monitor hisinsulin drip or give him a proper dose at
the scheduled time. His blood-glucose levels dropped,
and he suffered a hypoglycemic event that left himin a
vegetative state. Cases like this demonstrate the need
for careful patient monitoring.
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Among the military services, the Navy gets the bulk
of attention in popular culture. Navy-esqueiconslike
Popeye, Cap’n Crunch, Donald Duck, and the Cracker
Jack guy are everywhere. The only character even
remotely related to the wild blue is Rocky the Flying
Squirrel. Intheaters, the Navy got Tom Cruise and
Top Gun. We had to settle for Jason Gedrick and
“Iron Eagle.” And on television, their JAGs have,
well, JAG, whereaswe have . . . well . . . Zilch.

Luckily, to balance the scales alittle bit, Navy JAGs
also have that notorious movie scene that makes trial
lawyers cringe. It isfrom A Few Good Men, during
the climactic trial. The prosecution’s expert physician
(whois actually afact witness in the case) takes the
stand and after afew questions, the lead defense coun-
sel (played by Tom Cruise, yet again) stands up and
objects that the witness should not be considered an
expert because he lacked the specific training. Heis
overruled, just as he expected to be (more on that point
later). Andthen...then...thepainful part —the
assistant defense counsel (played by Demi Moore)
jumps up and “strenuously objects,” laboriously ex-
plaining why the witness is unfairly prejudicial to the
defense’ s case.

More than atad peeved about having his ruling more
or lessignored, the judge practically shouts back about
the doctor having eye-watering credentials and a ser-
vice history that would make Patton blush. Then, with
every court member, spectator, and school child within
afour-mile radius listening, he caps off the filet job on
the defense team by concluding emphatically that the
doctor “is an expert and the court will hear his opin-
ion!” Ooooh, that has gotta hurt—not only the poor
commander’ s pride but, most importantly, her credibil-
ity and their clients casesaswell. Let'stalk about
why.

Objections are an important part of trial practice that
we rarely discuss, but they can certainly cost you the
case if not handled correctly. Oh sure, you have
probably heard about citing the rule when you object
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and stating succinctly the basis for the objection. That
is because lecturers talk about objections primarily in
the theoretical context of the rules of evidence—in
other words, what evidence is admissible or inadmissi-
ble, what foundations must be laid, and how questions
must be formed. But, theory is merely the tip of the
objectioniceberg. Inthisarticle, we are instead talk-
ing about the art of making objections as a means of
advocating your case more effectively during trial.

Now, at this point you are probably expecting usto
say abjecting effectively is the most important part of
the trial, simply because every time someone talks
about some aspect of tria practice, they always say
that part is the most important. Well, it’s not; other
parts of the trial are more important. But, objections
are an important part of thetrial, because, astrial law-
yers often learn the hard way, advocacy isn’t every-
thing in court, but everything in court is advocacy.

To squeeze more advocacy value out of your objec-
tions, you must make effective decisions regarding
whether to object, when to object, and how to object.

First, let's consider what an objection really is. An
objection is the means by which the advocate attempts
to prevent the court members from hearing or seeing
unfair evidence presented by the opposition. Lots of
things make evidence unfair and, therefore, objection-
able — for example, it might be irrelevant, inflamma-
tory (thereby robbing the fact finder of objectivity),
untrustworthy (e.g., hearsay), unjust (e.g., information
procured in violation of the Constitution), or presented
in an improper form (e.g., testimony about the contents
of an available document).

There are anumber of problems with recognizing
objectionable evidence, however. Simply stated, on
the question of what might be unfair, reasonable peo-
plewill disagree. Even though atrial is supposed to be
a search for the truth, in the context of an adversaria
proceeding, the truth is certainly a moving target.
Also, what might be unfair in one context may not be
unfair in another, or it might be unfair but not so unfair
that it should be inadmissible. Fairnessisall the more
fluid because judges do not have clear guides moving
them in the right direction. For example, just how
inflammatory do pictures of the murder victim haveto
be before they are too inflammatory to be admissible?
Finally, even if something is genuinely unfair, making
that known to the judge or the court membersis often
difficult to do effectively in the context of atrial.

In the middle of trial there is never enough time to
think all of this through along with everything that
goes into making an objection. Thus, you must rely on
instinct to make objections. Since thisinstinct is not
inborn in most of us, it needs to be developed through
reading, preparation, practice, and experience. Be-
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cause we cannot provide experience, practice, or
preparation in an article, we will focus on providing
you the best possible opportunity to read about making
effective objections.

Assume you arein trial and some unfair evidenceis
about to make an appearance during your opponent’s
direct examination. Assume further that we can slow
everything down to Matrix-like “bullet time” so we
can examine the possibilities.

Because in this scenario we presume the evidence is
unfair we have already determined you can object.
Thus, the first question you have to answer is should
you object? The answer—well, it depends on the case,
the evidence, the panel, etc. But, to leave you with
that alone would be a bit too much of a copout, so let’s
look at some key considerations in deciding whether or
not to object.

In any given trial, you could probably find some
reason to object to half of the questions or evidence
offered by your opponent, particularly during a direct
examination—e.g., lack of foundation, no personal
knowledge, assumes afact not in evidence, irrelevant,
ambiguous, compound, leading, etc. Of course, if you
did that, the jack-in-the-box effect might induce the
judge or the court members to tape you to your chair.
Therefore, before launching yourself from the chair
you should consider whether the unfair evidence hurts
your case. For example, in arape case the defense
counsel asked the victim, “lsn’t it true that my client
apol ogized to you because of his poor sexua perform-
ance?’ The eager trial counsel sprang to his feet, glee-
fully barking out, “Objection! Callsfor speculation!”
The judge sustained. Asthetrial counsel sank smugly
back to his seat, he realized to his great horror that he
had just prevented the victim from telling the mem-
bers, “No, your client apologized to me because he felt
guilty for raping me.” The net result was alegal vic-
tory that actually detracted from the trial counsel’s
advocacy.

Even if the evidence may damage your case, you
must also consider whether it is worth therisk to ob-
ject. We have heard it time and again from court
members that the occasions when their interest was
piqued was the minute they heard a lawyer blurt,
“Objection!” It isnot that they weren't paying atten-
tion before, but they knew if alawyer was objecting,
there was something the lawyer did not want the court
members to know. That made theitem al the more
interesting.

The peril for the objecting attorney is two-fold.

First, if your objection is sustained, there will be, to
some degree, discontent among the members because
they perceive they are not being provided information
one side thought was fair and helpful. By contrast, if
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you are overruled, then the court members will pay
special attention to and remember more firmly the bit
of evidence one side did not want them to hear, going
so far asto give it more weight than it might deserve.
Plus, the judge may even salt the evidence with some
extracredibility during hisruling, just as he did in the
previously described cinematic debacle.

To some extent court members expect attorneys to
object. But, they still react conscioudly or, at a mini-
mum, subconscioudly to your objections and the subse-
quent rulings in ways that can hurt your credibility and
your case. The bottom lineis that to truly win an ob-
jection, the objecting attorney has to be right about the
law, and the exclusion of the evidence has to be more
important than the risk of court member annoyance.

Another consideration in deciding to object is
whether it might be more advantageous to deal with
the evidence in some other fashion. It may be that
cross-examination would be the better place to address
the matter — you have greater control, can put your
spin on the evidence, can make a greater impact with
numerous questions, and can avoid being seen as ob-
structionist or secretive. Perhaps merely commenting
on the evidence in closing argument would be more
advantageous. For example, it may be better to tell the
court members the statements testified to by the wit-
ness were actually made by someone else we never got
to cross-examine, so we have no ideaif the statements
were true, were clearly understood, taken out of con-
text, or even if the person ever really said it. Some-
thing like that might be alot more powerful than
merely asserting the testimony is hearsay and having
the judge say, “sustained.” It may even be better than
the judge saying with great glee, “Counsel you're bril-
liant. That’sright. Your objectionisredly, really
sustained!”

With the luxury of bullet-time, we can ponder
whether we want to risk objecting to every question
and each piece of evidence. In real time, however, our
balancing test must be immediate. Y ou must therefore
know your case inside and out, and must give the mat-
ter of potential objections extensive thought before
ever coming into the courtroom. Remember, atrial is
the time for advocating, pretrial is the time for think-
ing. Doing as much thinking as possible before tria
eliminates the need for bullet-time to assess the impact
of unfair evidence. Thanksto your reading (of this
article, the RCMs, and the MRES), preparation, and
practice, even with limited experience you can walk
into your next trial having already made decisions re-
garding the vast majority of your objections, and truly
focus on what is happening around you—what is the
opposing counsel asking, what is the witness saying,
how are the members reacting, etc.



So, what if a defense counsel is leading her own cli-
ent through histestimony like he is wearing a nose
ring (which, particularly if he is under 25, he may well
be)? Y ou might conclude that you should object to
prevent damage to your case. What then is the next
consideration? Well, that would be. . . (long unneces-
sary pause) . . . timing.

Ideally, you want to prevent the offending evidence
from being heard — this is the most effective objection.
Thus, you should usually object as soon as agood
faith basis arises. Note that this may even be pretrial.
For example, while reading over the accused’s pretrial
statement, you notice that he continually refers the
victim’s reputation for promiscuity. Rather than wait-
ing until he testifies, you should object to any defense
evidence of the same viaamotion in limine. Object-
ing during a pretrial session allows you to present your
case in chief knowing whether or not he will be per-
mitted to testify to those facts. Also, it preventsthe
defense from aluding to it during opening statement or
voir dire. Finaly, it provides you with a much freer
forum in which to argue your points—the members are
neither present in court being tainted, nor are they
waiting impatiently in the deliberation room during a
39(a) session you requested right in the middle of testi-
mony.

If your objecting reflexesfail you, late may be better
than never for a couple reasons. Y ou may need to
make arecord to preserve the opportunity to appeal.
That aside, Air Force court members are remarkably
good at ignoring information the judge tells them to
disregard. You may aso elect to hold your objections
to improperly formed questions in order to create the
appearance of extreme fairness. In other words, when
the opposing counsel asks the third leading question in
arow you can object with “Y our honor, | hate to inter-
rupt counsel’s questions, but she is continually leading
her witness. | really must object.”

Once you are ready to object, the next big question
you have to answer is, what is the best way to object?
Best way? Isthere really more than one way to ob-
ject? Yes, thereis, and your assessment of the unfair-
ness of the evidence and itsimpact on your case tend
to drive that decision.

Regarding the style of your objections, it should be
dictated by the situation. Generally, thereisno call for
outrage or condescension merely because your oppo-
nent is attempting to introduce hearsay evidence. Pro-
ject an image of cool competence, objectivity, and
professionalism by keeping your tone forceful and
confident, with a hint of apology for sidetracking the
proceedings. If the opposing counsel insists on ignor-
ing aruling or otherwise playing transparently dirty,
you may indulge in a pinch of outrage, but do not let
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your emotion detract from your credibility. One other
aspect of styleis physical style. When you object,
stand up . . . and, for the love of al thingslitigious,
stand up al the way. Don’t do that half standing,
stooped over like an octogenarian thing. Itisdisre-
spectful and gives the impression you are not commit-
ted to your case or do not care that much about what is
going on. And, the court members will think, “Hey, if
he does not care, why should I?" Remember what we
said before . . . everything in court is advocacy. You
stand up halfway with a half-hearted objection and
you'll be advocating . . . it will just be the wrong mes-
sage.

Regarding the substance or content of your objec-
tions, thereis only one hard and fast rule: if you want
aruling, always include the word “ object” or
“objection” at some point. Otherwise, your interjec-
tion may be legitimately treated as a mere observation
or comment on the action. “Judge, he'sleading the
witness’ may get you nothing more than “Indeed heis,
counsel. Indeed heis.” Judges are not required to rule
on observations or comments. They are, however,
required to rule on objections. Ensurethat it is crystal
clear to the judge, to the opposition, to the members
and most importantly to the record that you are making
one.

Y ou may have heard that another hard and fast rule
isto include arule number in your objections. In fact,
unless the jurisdiction requires such athing, it proba-
bly is not necessary and may even detract from your
advocacy. Most people don’t talk in numbers. If they
want to refer to something, they call it by name. Itis
therefore unnatural to object by saying, “Objection,
Rule 401!” rather than, “Objection, irrelevant!” Plus,
any judge worth her salt knows the rules even if she
does not know the corresponding numbers. By citing
the number, you may even embarrass her by forcing
her to consult a book or cheat sheet before ruling.
Also, if you use only the number, the panel members
will be completely confused as to why the evidenceis
unfair.

Note that it may be necessary to use the number if
the objection is uncommon or obscure, has multiple
elements or bases, or the judge looks confused. In
such cases, you can object with “Y our honor, | object.
This document isirrelevant [judge frowns, starts look-
ing for hisMCM]. Under MRE 401, evidence must be
both material and probative. This document estab-
lishesfact X, soit isprobative, but fact X is not mate-
rial to thiscase, so it is still irrelevant [judge smiles
and sustaing].”

In addition to the common name of the objection, the
corresponding number and a summary of therule (as
illustrated above), you may want to consider injecting
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abrief offer of proof into your objectionsif the basis
isunclear. For example, the defense counsel may ask
awitness, “How did my poor client get home that
night?’ Y ou know from your extensive pretrial prepa-
ration that the witness was not with the accused that
night, but the next day the accused told him that he ran
out of gas and had to walk 17 miles, thus establishing
hisalibi for arobbery. Thisevidence, if introduced in
the manner sought by the defense, is clearly hearsay.
But, crying “Hearsay!” in response to that particular
question would make no sense to anyone elsein the
room. Thus, to object effectively you must also pro-
vide an offer of proof as to what you expect the wit-
nesswill say. “Your honor, | object. Thewitnessis
about to tell the members not what he personally saw
or heard that night, but what the accused told him the
next day. That ishearsay, and | object.” If the offer of
proof will be lengthy, will require the judge to voir
dire the witness, or will likely elicit argument from the
defense counsel, make it in a39(a) session.

Sometimes counsel include so much content in an
objection it becomes a “ speaking objection”—that is,
an objection with an explanation that goes beyond an
offer of proof (of course, if your opponent is making it,
itisan “improper argument” rather than “merely an
explanation”). While speaking objections are techni-
cally frowned upon, explaining why you are objecting
may very well help you win the point (particularly if
you are late with your objection) by orienting the
judge as to the reason for your objection and providing
supporting argument.

This approach also provides a few nice perks unre-
lated to convincing the judge to rule your way. First,
you get to explain the basis for your objection to the
court members. At aminimum, that paves the way for
an argument on the point in closing. Better still, the
court members may agree with you about the evidence
regardless of the judge'sruling. Even asingle word
(e.0., “The question calls for unreliable hearsay”) may
help them better understand your motives for object-
ing, thereby mitigating the risks of seeming like an
obstructionist. Second, a speaking objection may give
your witness the assurance that you are looking out for
him and protecting him from the evil lawyer on the
other side. Also, if sheis paying attention, the witness
may take (however inadvertently) a hint from the ob-
jection about how to respond to the question. Finaly,
a speaking objection may disrupt the counsel’ s presen-
tation by either destroying her train of thought or in-
timidating him into subtly altering his questions to
your benefit.

Asanillustration, advocates rarely bother to object
to an occasional leading question unless they know the
opposing counsel can't ask an open-ended question to
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save hisor her life; thisis because merely saying,
“Objection, leading” would be practically meaning-
less. Evenif you win, all the judge will do istell op-
posing counsel to stop leading. The court members are
not likely to know that leading on direct examination
isagainst the rules. Therefore, they will neither credit
you nor penalize your opponent based on the objec-
tion, which means your objection has no advocacy
value. Sure, it has evidence class value, but getting
slap on the back from your evidence professor won't
help you win the case.

What the court members will understand isthe rea-
son the rule exists if you explain it to them: advocates
are not allowed to lead because this gives them an op-
portunity to testify in lieu of the witness. The resulting
“testimony” is viewed as unreliable and highly suspi-
cious; hence, the prohibition. Y ou can use a speaking
objection to explain that to the court membersin away
that helps your case. For example, “Y our honor. |
must object to this line of leading questioning. Oppos-
ing counsel is practically feeding this witness answers
with his questions. Rule 611(c) prohibits this kind of
questioning for this very reason.” Now, be advised
that most judges do not like these speaking objections
and may try to stop you from making such objections.
Get to know your judge, and if he tells you to cease
and desist with the extra verbiage, do so.

Along these lines, keep in mind that speaking objec-
tions are often useful to simply make the point to the
court members about an item of evidence. In that
sense, while the advocate still must have a good faith
basis to object, afavorable ruling by the judge is not
really important and may not even be expected. Con-
sider Tom Cruise's objection to the doctor’ s testimony,
discussed above. He had agood faith basis, but al he
really wanted to do was make a point with the court
members. By doing so, he plants the seed he will later
cultivate during his closing argument. That point
aone will not net him awin, but it will help erode the
credibility of the doctor, and when put together with
the points he later makes on cross, may add up to rea-
sonable doubt.

Some trial advocacy books/articles suggest that ob-
jectingisredly al about buzzwords. In other words,
the advocate has to listen for buzzwords during the
examinations at trial to know when it is time to object
(e.g., “what else” questions assume facts not in evi-
dence, “why” questions areirrelevant, etc.). Objecting
effectively is not about buzzwords—such an approach
isoverly simplistic and just plain wrong. It might be
helpful for novice litigators, cutting their teeth on their
first few trials, but, for an experienced litigator, relying
on buzzwords simply won't be enough to give your
objections genuine advocacy value. It might not mat-



ter if the withess is about to speculate or if the question
isargumentative or if the fact isirrelevant or whatever.
The only way to know if and how you should object is
to study the MREs and RCMs dutifully, absolutely
know the case thoroughly, examine the evidence spe-
cifically (asin, specifically to identify potential objec-
tions), and listen to the trial very, very closely. Rely-
ing on buzzwords is more like Pavlov’ s dog than advo-
cacy. Advocacy is about more than merely reacting.
Its about reacting tactically based on thought and
knowledge of your case, objecting if and wheniitis
tactically beneficia to winning that case, and making
your objections in a manner that bolsters the overall
credibility of your presentation.

And speaking of credibility, we really need not be
too envious of our Navy colleagues. After al, the Ma
rine Corpsis part of their service, which meansthe
infamous Gomer Pyle must be counted among their
pop culture icons—no matter how strenuously they
may . . . object.
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PRACTICAL TIPS FOR LEGAL ADVISORS TO
DISCHARGE BOARDS

Major Lee Gronikowski

| have served as legal advisor to many administrative
discharge boards as an Air Force Reserve JAG and as
an Army Reserve JAG. This article has some practi-
cal pointersfor legal advisorsthat | suggest based on
my experience. Most of what follows is plain common
sense.

TAKE CHARGE

You are, in effect, acting asajudge. Strictly speak-
ing, you are acting in aquasi-judicial capacity. You
may hot dismiss any allegation or terminate the pro-
ceedings. However, you should exercise polite, but
firm, judicial-like control over the proceedings and
counsel from the time you are appointed.

Once | receive an assignment, | e-mail both counsel,
identify myself, and advise them of the location of the
hearing, preferably a courtroom, and the date and time
the hearing will begin. Both counsel should be told
that all of their pre-hearing preparation, e.g., witness
interviews, discovery exchanges, etc., must be com-
pleted before the scheduled start of the proceeding. |
also advise the lawyers that | will accept communica-
tions only by e-mail, which must be copied to the other
side, and that | will not accept ex parte contacts from
either side. If someone hasto talk to me, it must be
via conference call with everyone on the line.

During the hearing, make it clear by your words and
actions that you are the “captain of the ship.” The
uniform for all hearings should be the service dress
uniform to establish appropriate decorum.

DATES MUST BE FIRM

Requests for adjournments are common. An ad-
journment should not be granted unless a new date has
been fixed. The establishment of a new date should be
done via conference call with both lawyers on the line
with their calendarsin front of them. Once anew date
has been set, send out an e-mail to confirm the date
with a copy to the SJA.

Major Lee Gronikowski (B.A., Rider University; J.D., Syracuse
University College of Law) is a Category B IMA currently as-
signed to the Office of the Saff Judge Advocate, 16th Special
Operations Wing (AFSOC), Hurlburt Field, Florida. Heisalso
the Deputy Ethics Counsel for the Supreme Court of New Jersey,
Office of Attorney Ethics.
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ENSURE REQUESTS FOR ENLISTED MEM-
BERS ARE MADE IN ADVANCE

When the case is scheduled, ask the respondent’ s
counsel if enlisted members will be requested. If so,
direct that the request be made before the hearing date.
Needless time is wasted on the day of the hearing
while the command deal s with the respondent’ s last-
minute (usually an hour or so before the time the hear-
ing is scheduled to start) request for enlisted members.

READ THE CASE FILE AND GOVERNING
AUTHORITY

AFI 36-3208 sets forth the grounds for discharge
and underlying policies; AFl 51-601 describes the
function of boards of officers; and AFPAM 36-3210 is
the procedural guide to board hearings, which contains
ascript and canned charges. Y ou must be familiar
with each of these authorities before the hearing. The
recorder should provide the file to you in advance.
Relevance and materiality are the basic requirements
for evidence to be admissible. These basic determina
tions are more easily reached if you educate yoursel f
about the case and the law beforehand. Moreover, you
may find an error in the paperwork. In arecent case, |
discovered that the case file and the respondent’ s Per-
sonal Data Sheet contained different enlistment dates.
One date (the wrong one) would have placed the al-
leged misconduct outside of the current enlistment, so
the error had to be corrected on the record during the
hearing.

HAVE YOUR OWN CLEAN COPIES OF AFI 51-
602, AFI 36-3208, AND AFPAM 36-3210

Download these from AfPubs (you will get aclean
PDF copy) or FLITE (not as clean a copy) before you
depart for the hearing, three-hole punch them, and put
themin abinder. You will haveto provide the board
with clean copies of AFI 51-602 and AFI 36-3208 for
use during deliberations.

CONTROL THE PRESENTATION OF EVI-
DENCE

Direct both counsel to pre-mark all exhibits before
the hearing starts, and get agreement on what is objec-
tionable and what is acceptable. Admit documentary
evidence before the panel is seated to streamline the



case, and let the panel review the documents before
testimony begins. Interrogation of witnesses must be
orderly, i.e., direct, then cross, then examination by the
panel, then examination by the legal advisor, then re-
direct, etc. Maintain this order by calling on the par-
tiesone at atime. If someone has no questions, pass to
the next party. You are entitled to ask questions. Y ou,
and the board, are required to develop the evidence in
the case. Therefore, do not be reluctant to ask any
guestion you deem appropriate.

TAKE NOTES

Y ou will need a frame of reference to rule on objec-
tions and to tailor the final charge to the board. Y our
rulings are not subject to question. Be correct.

USE THE SCRIPT, BUT SUPPLEMENT IT US-
ING YOUR SOUND DISCRETION

AFPAM 36-3210, as noted above, contains the
script for the proceedings and canned charges to the
board. The script coversall of the basics and should
be used to conduct an orderly hearing. However, fail-
ureto follow the script is not error and does not pro-
vide grounds to set aside or modify the result of the
hearing. Aslong asthe Air Force's policy with regard
to dischargesin AFI 36-3208 is followed, the proceed-
ings pass muster.

It is often necessary to supplement the script. For
example, you will have to charge the board on the spot
to disregard any inadmissible evidence that seeps into
the record. | also remind the board at every recess not
to discuss the case until it isturned over to them for
deliberations. Often, the board will have questions
after deliberations begin, the answer is apparent, and
al that is necessary isto re-charge the board on a par-
ticular point. Sometimes, the questions can reguire
more thought. In these cases, | ask both attorneys out
of the board’ s presence what they think the answer
should be. After we reach an agreement, | provide the
agreed-upon answer to the board. This procedure
avoids later allegations of error if the respondent is not
satisfied with the result. | also have copies of the
Manual for Courts-Martial and the Military Judges
Bench Book available, especially if misconduct is one
of the alleged grounds for discharge.

The board must recommend how to characterize the
respondent’ s service (honorable, etc.) if they recom-
mend discharge. However, the script does not define
the types of discharge. Y ou will find these definitions
in AFI 36-3208, para 1.17 and para 1.18. | read this
portion of the AFI to the board with the canned
charges from AFPAM 36-3210.

AVOID FAMILIARITIES WITH PARTICI-
PANTS

You must be impartial. Y ou must not do anything to
create a contrary impression. Most of the participants
will be Air Force lawyers, so you will havealot in
common with them. However, avoid situations that
could call your impartiality into question. Use com-
mon sense. For example, do not go to lunch with only
the recorder or attend a socia function with the SJIA’s
staff while the caseisin progress. Usethejudge's
chambers and private entrance if available. Ex parte
contacts with counsel must be avoided. Such contact
could cause areversal on appeal.
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Repeat After Me: What’s New in the World of
Court Reporting

Ms. Madonna Fell

Y ou may have noticed a new addition in most Air
Force courtrooms lately. No, it is not that wonderful
“SmartBoard” on the wall above counsel, and noit is
not that new amplifier over by the witness. I'm talking
about that blue laptop over by the court reporter that
the reporter keeps glancing at as you are giving your
earth shaking argument. JAS has purchased from a
company called AudioScribe, voice recognition court
reporting equipment (SpeechCAT) and all those wires,
speakers, mics, mask, and laptop are part of that pack-
age. Although the court reporter doesn't look all that
different to you with their face till covered by the
mask, rest assured there is alot going on underneath
that wonderfully calm fagade.

In order to appreciate how advanced this technology
is, it is helpful to know historically some of the meth-
ods used to record courts-martia in the past. | was
talking to a young officer the other day who is a casual
lieutenant in our office awaiting the start of histrain-
ing. Heisfrom Wichita Falls, Texas, and he told me
that alot of his family had worked at Sheppard AFB as
civil servants. More conversation followed, and you
can imagine both of our surprise when it was revealed
that his great aunt, Lou Parker, had been the
“shorthand” court reporter a Sheppard for many years.
Even more surprising, hisaunt Lou had trained me as a
“legal services specialist” coming straight out of legal
school at Keesler during my first court as an enlisted
reporter. What are the odds? | remember Lou, and |
had alot of respect for that woman. She would go into
every court with her steno pads and plenty of pencils.
Lou recorded every word, gesture, and occurrence in
those steno pads using shorthand. Lou retired in 1978.
She was one of the last reporters to use that methodol -
ogy in our Air Force court system.

Of course, you are familiar with the stenomask
method of reporting, which has been the method of
choice for military and civilian court reportersin the
Air Force for many years. What the reporter says into
the stenomask microphone is recorded on to a cassette
tape and then transcribed later into text documents. In
1975, when | first used this method, the cassette re-
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corded only the reporter’ s voice, and a backup system
to record the actua participantsin thetrial had to be
utilized. Sony made huge advancesin their equipment
when they perfected the old BM-147 by adding dual
cassette decks and four channel recording capability.
This enabled the reporter to record separate tracks of
the proceedings and the reporter’ s voice all on to the
same tape, and in the same location of the tape. This
BM-246 is the machine that you still see in the court-
room, and is now being used primarily as a backup.

The other method of reporting courts has been and is
machine writing, which started out as a ssimple type-
writer and then evolved into what you see now in some
courts as the stenotype computer aided transcription
(CAT) machine. During the O.J. Simpson trial, they
would occasionally pan down on the stenographer who
was recording the proceedings. What you may have
noticed was that the spoken word in court was being
placed “realtime” on the screen in the courtroom. This
has become known in the reporter’ s world as realtime
transcription, which is the simultaneous and live pro-
duction of text during a proceeding. There are some
Air Force court reporters who use this method of re-
porting.

SpeechCAT isacombination of the traditional steno-
mask method and CAT, with the difference being that
it isvoice writing as opposed to machine writing, a
conversion of the reporter’ s voice into text versus the
brief keystrokes being converted into text. Although
the concept sounds simple, the actual techniques em-
ployed can be fairly complex. A reporter saysinto the
mask what he/she would like to have come out on the
screen in text using speaker codes, macros, punctua-
tion, and enunciated speech. Recognition is enhanced
if the reporter lags behind the speaker several words
and then repeats the phrase into the mask. Breathing
techniques, vocal cord relaxation control, clear enun-
ciation, and consistent speech patterns are just afew of
the methods that reporters use to get better results.
The system is user specific for each laptop; in other
words, areporter cannot go TDY to another base, pick
up that base’ s system and go into the courtroom. In-
stead, they have to, over time, work with a specific
system to improve their recognition accuracy by train-
ing that machine to match up what is said with the text
that is produced.



Better recognition is gained through use and training.
“Use” can bejust general use in an office where a per-
son might utilize an old tape and practice recording, or
take the machine home and practice voice writing with
the folks on the nightly news [newscasters tend to
enunciate very well and speak fairly quickly so they
make ideal speed and recognition enhancers for the
reporter], or take the equipment into very real courts
and boards. “Training” isthrough the machine itself
where you read materials into the machine that are
“knowns’ to it and it translates your speech patterns to
fit those known words; or using the features of
“QuikCorrect” or “Homework” after “use” to select
what was actually said versus what the machine
thought was said. For instance, when areporter is
repeating the military judge and the judge says, “Very
well. This court-martial isadjourned,” it isvery pos-
sible that the system will voice write that as “Farewell.
This court-martial is sojourned.” Another example,
“Yes, sir” may become “Yes, cert.” I’'m sure your
court reporters have shared some of the more colorful
inaccuracies with you. | know I’ ve shared afew with
the judges and counsel, and we always get a good
laugh. But it isby utilizing this“training” method that
areporter can improve their recognition accuracy.

Y ou may also notice the reporter in your office doing
some of thistraining after arecord of trial has been
produced. That isone of the great benefits of the new
equipment in that the reporter can actually come out of
the courtroom and immediately start on the record, and
then after the time crunch has passed and the record of
trial is complete, go back and do recognition training
on it to improve their accuracy level.

No matter how inaccurate the recognition may be at
the beginning, it doesimprove. And the bottom lineis
that if the reporter comes out of the hearing with 75
percent accuracy in word recognition, that is 75 per-
cent they may not have to type. So, the goal isto
come out with as much accurate text as possible. To
do that, as | mentioned, areporter has to train the ma-
chine, they have to learn the system, and they have to
learn new ways of speaking into the mask. Thisis
where that calm facade on your reporter’ s face may be
misleading. For some of uswho were trained by the
school at Keedler, we were taught speaker codes which
were abbreviations that were used to identify who was
saying what before the reporter repeated what they
actually said. For others of us, speaker codes are a
total new way of doing our jobs. But in either event,
speaker codes are an integral part of the SpeechCAT
system and must be used because a code will format
your text for you as you speak, it will place an identi-
fier, i.e, MJ: or TC:, and it will punctuate the sen-
tence. For example: “MJ: The court will come to

order,” isvoice written as, “Judge-co the court will
cometo order.” A little more complex, “TC: Mem-
bers of the court, during the trial the government put
on evidence...,” isvoice written as, “pros-co members
of the court comma during thetrial the government
put on evidence...”

These are two relatively simple phrases to give you
an idea or flavor for what is going on under the mask.
Asthetria progresses, it can get more complex. Most
reporters have come up with some macros to help with
repetitive stock phrases. The wholeideahereisto
save time so that during the trial when aperson is
speaking, the reporter has the necessary time to repeat
what is heard in a clear and enunciated manner so that
recognition is more accurate.

Oncethe hearing is over, it is time to produce that
record of trial. AudioScribe has given us some handy
toolsto help us out in the “scoping” process of the
record. But even before that, let me explain that dur-
ing the hearing there are basically four tracks being
recorded, two that record the court reporter’s voice
with one track to utilize with QuikCorrect and Home-
work, and one track for the text file; one for ahigh
gain microphone that records all sound in the room;
and one for the backup Sony machine that is recording
the court. In other words, you have on the laptop the
reporter’ s voice and the courtroom hearing, along with
the text file that was produced. To “scope’ the docu-
ment means to match up the recording with the text
and make sure it is an accurate reflection of what hap-
pened in the hearing.

What is so wonderful about this scoping process to
me right at this particular time, since my recognition is
still pretty hit and miss, isthe fact that the systemis so
transportable. While | have been TDY, | have been
able to take the whole system with me and do what |
was paid to do. On atwo-day litigated case, | was able
to turn that record around in about four days and that
was because of the total portability of the system. Af-
ter dinner at night (and sightseeing), | would continue
to transcribe the record. | would get up early and con-
tinue to transcribe the record. It was absolutely won-
derful to not have to bother any office folks about keys
or locking up my equipment in an unfamiliar place.
And the real beauty was that everything | needed was
right there in the laptop. | didn’t need the Sony, | did-
n't need a desktop computer, and at that point, | didn’'t
even need a printer.

But thereisaglitch. By way of illustration, let me
entertain you with alittle brain teaser. Please count
the“F's” in the following sentence:
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FI' Nl SHED FI LES ARE THE RESULT OF
YEARS OF SCI ENTI FI C STUDY COVBI NED
W TH THE EXPERI ENCE CF YEARS

There are actually six. The brain doesn’t process the
word “of” for some reason. This system is somewhat
similar in that small wordslike: of, and, in, no, an,
the, et cetera, will get misrecognized or “not proc-
essed” all together. Aswonderful astechnology is, it
can never replace the sharp eyes of certifying trial
counsdl. | challenge each and every one of you certi-
fying trial counsel to find the “F's” in your next record
of trial. Not only are you helping your court reporter
with the burden of producing accurate records of trial,
but you are aso contributing to the ultimate goal of no
post-trial processing errors.

This new system isimpressive. But like any piece of
equipment, it is totally dependent upon the human fac-
tor. Every court reporter utilizing the system right
now is striving for more accuracy with every court.
You can be part of that success. If you areatria attor-
ney or amilitary judge, just slowing your speech down
could be asignificant contributor to better recognition.
If the reporter actually has the time to enunciate the
words and not scramble after you to try to catch up, the
system will recognize the words more accurately. If
you are atria attorney, provide alist of witnesses and
unusual terms to your court reporter prior to trial. The
reporter has the capability of “training” those into the
system before court even starts, and that means that
during court, the recognition for those names and
terms will be much improved. And lastly, if you area
trial attorney, don’'t be offended if you find your big-
gest fan al of the sudden watching their computer
screen instead of you during your argument. | can tell
you firsthand, we are still impressed with your argu-
ments, we are just ensuring that the laptop is memori-
alizingit.

P.S. The Judge Advocate General has provided each
of us reporters with awonderful opportunity, and we
all love to brag about our new equipment and experi-
enceswith it. If you are interested in aclose-up and
personal view of the equipment, don’t hesitate to ask
for a demonstration.
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A MESSAGE FROM THE
EDITOR.

Have you worked an interesting issuein are-
cent court-martial? Have you found a great
technique or approach that could help other
base level attorneys or paralegals? Writea
short article about it and submit it to

The Reporter!

Contributions from al readers are invited.
Items are welcome on any area of the law, legal
practice, or procedure that would be of interest
to members of The Air Force Judge Advocate
General’s Corps. Send your submissionsto
The Reporter, CPD/JA, 150 Chennault Circle,
Building 694, Maxwell AFB, AL 36112, or e
mail Capt Christopher Schumann at
chris.schumann@maxwell.af.mil.
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